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RULES  OF  PRACTICE1 


OF  THE 


SUPREME  COURT  OF  ILLINOIS. 


Rule  adopted,  January  Term,  1863,  at  Springfield, 

ABSTRACTS    IN    THE    SECOND    GRAND    DIVISION TAXABLE    COSTS 

THEREFOR,  ETC. 

68.  Ordered,  That  hereafter,  parties  bringing  causes  into 
this  court,  in  this  division,  shall  be  required  to  furnish  seven 
copies  of  printed  abstracts,  and  shall  be  allowed  to  tax  there- 
for against  the  failing  party  at  the  present  rate  of  taxing  ab- 
stracts, up  to  an  amount  not  exceeding  twenty-five  dollars, 
beside  the  fees  for  printing,  not  exceeding  twenty  cents  for 
each  hundred  words  of  one  copy;  and  when  said  abstracts 
shall  exceed  that  amount,  for  such  excess,  may  tax  against 
such  failing  party  at  the  rate  of  twenty  cents  for  each  hun- 
dred words  of  one  copy  of  such  excess,  and  the  clerk  of  this 
court  shall  be  allowed  to  tax  as  costs  in  his  favor,  in  said 
cause,  the  full  amount  of  said  abstracts,  at  the  present  mode 
of  taxation,  less  twenty  cents  for  each  hundred  words  of  one 
of  said  abstracts,  to  be  allowed  the  party  for  printing  the 
same;  but  in  no  case  shall  the  clerk's  fees  for  such  abstracts 
exceed  the  sum  of  twenty-five  dollars. 


1  At  the  January  term,  1872,  at  Springfield,  fifty-four  rules  were  adopted 
as  a  revised  code  of  rules  of  the  Supreme  Court,  and  all  rules  adopted 
prior  to  that  revision  (March  25,  1872)  were  rescinded.  See  the  revised 
rules  in  55  111.,  xvii.  For  convenience  of  reference,  however,  the  old  rules 
are  retained  in  this  edition. 
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KITLES  OF  FEACTICE. 


Rules  adopted  at  the  April  Term,  1865. 

APPLICANTS    FOR    LICENSE   TO   PRACTICE  LAW   IN    THE    COURTS    OF 
THIS    STATE,  EXAMINATION   OF. 

69.  Ordered,  Hereafter,  every  appplicant  for  license  to 
practice  law  in  the  courts  of  this  state,  will  be  required  to 
appear  before  the  supreme  court  at  one  of  its  regular  terms, 
in  any  of  the  grand  divisions,  and  there,  in  open  court,  be 
examined  by  said  court  touching  his  qualifications  as  an  at- 
torney and  counselor-at-law,  and  shall  also,  then  and 

[x*J      there,  present  to  said  court  a  certificate  from  some 
court  of  record  of  the  county  in  which  the  applicant 
resides,  of  his  good  moral  character. 

70.  Ordered,  That  the  first  and  second  Saturdays  of  each 
term  be  the  days  on  which  such  examinations  shall  be  had. 

71.  Ordered,  That  the  committees  heretofore  appointed 
in  the  several  grand  divisions  to  examine  applicants  for  such 
license  be  and  the  same  are  hereby  discharged ;  and  all  rules 
for  the  appointment  of  such  committees  are  hereby  rescinded. 

72.  Ordered,  The  licenses  which  may  be  granted  after 
such  examinations  shall,  as  at  present  provided,  be  issued  by 
the  clerk  of  the  grand  division  in  which  the  successful  appli- 
cants shall  reside. 

73.  Ordered,  The  four  foregoing  rules  shall  apply  to  the 
several  grand  divisions  of  the  supreme  court  of  this  state,  and 
shall  take  effect  on  the  first  day  of  July,  1865. 

RECORDS,    WHEN   TO    BE   FILED RULE  46  RESCINDED PLACING 

CAUSES    ON   HEARING   DOCKET. 

74.  Ordered,  That  hereafter,  no  case  shall  be  placed  on 
the  court  docket  for  hearing,  unless  the  record  is  filed  within 
the  time  now  prescribed  by  law,  or  within  the  further  time 
allowed  by  the  court  for  filing  the  record,  except  in  extraor- 
dinary cases,  the  court,  upon  special  application,  may  order  a 
cause  to  be  placed  on  the  hearing  docket.  Ordered  further, 
that  rule  46  be  and  is  hereby  rescinded. 

TO 


EXILES  OF  PRACTICE. 


An  Act  to  amend  the  law  allowing  appeals  to  the  supreme  court 

APPEALS,  WHEN   THEY   LIE CONDITION   OF   APPEAL   BOND8, 

PRESCRIBED    BY   WHOM. 

Sec.  1."  Be  it  enacted,  etc.,  That  appeals  shall  be  allowed 
to  the  supreme  court  from  all  decrees,  judgments  and  orders 
of  inferior  courts,  from  which  writs  of  error  might  be  law- 
fully prosecuted;  and,  in  granting  appeals,  inferior  courts 
shall  direct  the  condition  of  appeal  bonds,  with  reference  to 
the  character  of  the  decree,  judgment  or  order  appealed  from. 

RECORDS,   WHEN   TO   BE   FILED   IN   THE   SUPREME   COURT. 

Sec.  2.8  Authenticated  copies  of  records  of  decrees,  judg- 
ments and  orders  appealed  from,  shall  be  filed  in  the  office  of 
the  clerk  of  the  supreme  court,  on  or  before  the  second  day 
of  the  succeeding  term  of  said  court,  provided  twenty  days 
shall  have  intervened  between  the  date  of  the  decree,  judg- 
ment or  order  appealed  from  and  the  sitting  of  said  supreme 
court;  but  if  ten  days,  and  not  twenty,  shall  have  in- 
tervened, as  aforesaid,  then  the  ^record  shall  be  filed,  [xi*J 
as  aforesaid,  on  or  before  the  tenth  day  of  said  succeed- 
ing term. 

DAMAGES   ON   DISMISSAL   OF   APPEALS. 

Sec.  3.8  When  appeals  from  decrees,  judgments  or  orders 
for  the  recovery  of  money  are  dismissed  by  the  supreme 
court  for  want  of  prosecution,  or  for  failing  to  file  authenti- 
cated copies  of  records,  as  required  by  law,  the  court  shall 
enter  judgment  against  the  appellant  for  not  less  than  five 
nor  more  than  ten  per  cent,  damages  on  the  amount  recovered 
in  the  inferior  court;  for  the  collection  of  which  the  appellee 
shall  be  entitled  to  execution  as  on  other  judgments. 

Sec.  4.     This  act  shall  take  effect  and  be  in  force  from  and 

after  its  passage. 

Approved  February  16, 1865. 

1  See  Rev.  Stat.  1874,  783,  sec.  68. 
9  See  Rev,  Stat.  1874,  783,  sec.  73. 
8  See  Rev.  Stat.  1874,  784,  sec.  74. 
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CASES 

DECIDED  BY  THE 

SUPREME  COURT 

OP 

ILLINOIS. 


THIEJ)  GBAND  DIYISION. 

APEIL  TEEM,  1863. 


Thomas  A.  Mapps  vs.  Sharpe  &  Company. 

Contracts  :  To  restrain  competition  at  mortgage  sale. 
Where  one  of  the  owners  of  a  second  mortgage  sued  out  an  injunction 
restraining  the  first  mortgagee  from  selling  the  premises  included  in 
the  second  mortgage,  till  resort  was  had  by  him  to  the  remainder  of  the 
land  included  in  the  first  mortgage,  and  subsequently,  a  few  minutes 
before  the  premises  included  in  the  second  mortgage  were  sold,  and 
pending  the  injunction,  a  secret  agreement  was  made  between  the 
complainant  in  the  injunction  suit  and  such  first  mortgagee,  that  the 
complainant  should  bid  off  the  land  at  a  stated  sum,  and  the  injunc- 
tion bill  should  be  dismissed,  it  was  held,  on  a  bill  to  redeem  filed  by 
the  second  mortgagor,  that  such  an  arrangement,  even  if  not  fraudu- 
lent, had  the  manifest  effect  of  preventing  competition  at  the  sale, 
and  that  the  mortgagor,  not  being  a  party  or  privy  thereto,  was  enti- 
tled to  the  relief  prayed  for.1 

1  As  to  preventing  competition,  see,  also,  Longwith  v.  Butler,  3  Gilm.,  32; 
Garrett  v.  Moss,  20  111.,  549;  Switzer  «.  Skiles,  3  Gilm.,  529;  Webster  t>. 
French,  11  111.,  254;  Wilson  v.  Kellogg,  77  id.,  47;  Loyd  v.  Malone,  23  id, 
43. 
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Mapps  vs.  Sharpe. 


Assignment  :    Of  note  transfers  mortgage  securing  it. 
The  transfer  of  a  note,  secured  by  mortgage,  transfers  the  mortgage  also, 
as  an  incident,  and  it  inures  to  the  benefit  of  the  holders  of  the  note. 
Whether  the  transfer  of  the  note  is  legal  or  equitable,  the  effect  is  the 
same.1 

Auctions  :     Who  may  purchase  at. 
An  officer  or  person  charged  with  the  sale  of  property  at  auction,  wheth- 
er by  authority  of  law,  or  under  a  power  derived  from  the  owner,  is 
prohibited  from  becoming  the  purchaser. 

Same:    Not  necessary  to  show  injury,  to  vacate  sale  to  officer,  etc. 
When  such  a  purchase  has  been  made,  it  is  not  necessary  to  show  that 
wrong  has  resulted,  in  order  to  have  it  vacated,  as  the  law  will  not 
recognize  such  a  bidder  as  capable  of  becoming  a  purchaser. 

Mortgage  Sales  :     Under  power  in  mortgage;  who  may  purchase. 
A  mortgagee  may  not  become  a  purchaser  under  a  sale  made  in  pursu- 
ance of  a  power  contained  in  the  mortgage.8 

Same. 

Where  a  note  secured  by  mortgage  is  transferred  to  a  firm  by  the  payee, 
who  is  a  member  thereof,  no  member  of  the  firm  may  become  a  pur- 
chaser at  the  sale  under  the  power  therein  contained,  and  an  attempt 
so  to  purchase  will  not  foreclose  the  equity  of  redemption. 

Usury  :  Rule  in  equity.3 
Although  the  requirements  of  the  statute  are,  that  where  usury  is  re- 
served, the  creditor  shall  forfeit  the  whole  interest  taken  or  reserved, 
and  only  be  allowed  to  recover  the  principal  sum,  yet,  in  equity  the 
rule  is,  that  when  usury  is  relied  upon  as  a  ground  of  relief,  the  ex- 
cess only  above  the  legal  rate  will  be  relieved  against,  as  he  who 
seeks  equity  must  do  equity. 

1  See  Olds  v.  Cummings,  31  111.,  188;  Hamilton  v.  Lubukee,  51  id.,  415, 
Fortier  v.  Darst,  31  id.,  212;  Sargeant  v.  Howe,  21  id.,  148;  Vansant  v.  All- 
mon,  23  id.,  30;  Pardee  v.  Lindley,  31  id.,  174;  Edgerton  v.  Young,  43  id., 
4G4;  Wayman  v.  Cochrane,  35  id.,  152;  Kleeman  v.  Frisbie,  63  id.,  482; 
White  v.  Sutherland,  64  id.,  181. 

8  See  Waite  v.  Dennison,  51  111.,  319;  Phares  v.  Barbour,  49  id.,  370;  Hall 
«.  Towne,  45  111.,  493;  Griffin  v.  Marine  Co.,  52  id.,  130;  Moore  v.  Titman, 
44  id.,  367;  Ross  v.  Demoss,  45  id.,  447;  Roberts  v.  Fleming,  53  id.,  196; 
Harper  v.  Ely,  56  id.,  179. 

But  the  equitable  and  beneficial  owner  of  the  debt  secured  may  become 
the  purchaser  at  a  sale  made  by  the  party  holding  the  legal  title.  Demp- 
ster a.  West,  69  111.,  613. 

3Farwell  v.  Meyer,  35  III.,  40;  Sutphen  v.  Cushman,  35  id.,  186;  Tooke 
v.  Newman,  75  id.,  215 ;  Snyder  v.  Griswold,  37  id.,  216 ;  Cushman  v.  Sut- 
phen, 42  id.,  256. 
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APRIL  TEEM,  1863.  15 

Mapps  vs.  Sharpe. 

EitEOE  to  Circuit  Court  of   Will  County. 

Bill  to  redeem  mortgaged  premises,  filed  by  plaintiff  in 
error  against  defendants  in  error,  a  firm  composed  of  Bern- 
hard  U.  Sharpe,  George  If.  Sharpe  and  George  Allen.  April 
22,  1857,  John  G.  Koyal  and  wife,  in  consideration  of  $900, 
conveyed  to  Mapps  by  warranty  deed  the  premises  in  question, 
the  north  one-half  of  the  southeast  quarter  of  section  four  of 
town  thirt)  -four  north,  range  nine  east  of  third  principal  me- 
ridian. Two  days  thereafter  Koyal  mortgaged  the  whole 
quarter  section  for  the  sum  of  $1,000  to  Egbert  H.  White,  the 
mortgage  containing  a  power  to  sell.  This  mortgage  was  put 
on  record  before  the  deed  to  Mapps,  which  was  recorded  in 
May,  1857.  June  10,  1857,  Mapps  executed  to  Bernhard  XL 
Sharpe  a  promissory  note  for  $824,  payable  in  thirty  days, 
and  secured  the  same  by  mortgage,  with  power  of  sale,  upon 
said  eighty  and  other  tracts  of  land.  The  $24  was  for  inter- 
est, which  was  agreed  to  be  paid  at  three  per  cent,  per  month, 
and  the  times  of  payment  were  extended  and  interest  to  the 
amount  of  over  $600  paid  and  indorsed  as  such,  as  stated  by 
the  court.  This  loan  was,  upon  the  formation  in  October, 
1857,  of  the  defendant  firm,  transferred  to  said  firm  and  cred- 
ited to  Bernhard  TJ.  Sharpe,  as  a  member  thereof,  and  the 
eighty  in  question  was  sold  under  said  mortgage  to  George 
N.  Sharpe,  through  R.  R.  Allen,  as  agent,  the  sum  for  which 
it  was  sold  being,  as  was  alleged,  much  less  than  the  land  was 
worth.  February  1,  1858,  White,  under  the  mortgage  from 
Royal,  sold  the  south  half  of  the  quarter  section  for  $1,000, 
George  jN".  Sharpe  being  the  purchaser.  The  sale  of  the 
eighty  in  question  under  said  mortgage  had  been  restrained 
by  the  injunction  at  the  suit  of  George  E".  Sharpe,  but  on 
February  1,  1850,  this  eighty  also  was  sold  to  said  Sharpe 
under  the  agreement  stated  by  the  court.  The  court  below 
iismissed  the  complainant's  bill,  and  the  errors  assigned 
were,  (1)  the  dismissal  of  said  bill;  (2)  in  not  decreeing 
the  taking  of  an  account,  and  not  permitting  a  redemption 
of  the  premises  upon  payment  of  the  balance  due  after 
deducting   payments  and  usury;    and  (3)   in  not  decreeing 
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20  OTTAWA, 


Mapps  vs.  Sharpe. 


a  reconveyance  upon  payment  ©r  tender  of   the  balance  so 
found. 

McRoherts  <&  Goodspeed,  for  plaintiff  in  error.      G,  D» 
A.  Parks,  for  defendants  in  error. 

[20*]  *  Walker,  J.  At  the  time  the  note  was  given,  a. 
mortgage  was  executed  to  secure  its  payment.  The 
mortgage  embraced  several  tracts  of  land.  It  also  contained  a 
power  of  sale  if  default  should  be  made  in  the,  payment  of  the 
money.  After  the  maturity  of  the  note,  time  of  payment  was 
several  times  extended,  from  month  to  month,  at  three  per 
cent,  per  month  interest,  and  afterwards,  in  the  same  manner, 
at  five  per  cent,  per  month. 

All  of  the  interest  at  these  rates  was  paid  until  the  28th  of 
October,  1858. 

Prior  to  the  execution  of  this  mortgage,  Royal,  the  grantor 
of  the  plaintiff  in  error,  had  given  a  mortgage  on  the  whole 
quarter  section  to  one  White,  including  the  eighty  acres  in 
controversy.  On  the  first  day  of  February,  1859,  White  sold 
this  eighty  acre  tract  to  George  N.  Sharpe,  for  one  hundred 
and  fifty  dollars,  under  his  mortgage,  and  made  the  convey- 
ance to  R.  R.  Allen,  who  acted  in  the  transaction  as  the  agent 
of  Sharpe.  Previous  to  this  sale  the  defendant,  George  "N, 
Sharpe,  had  procured  an  injunction  to  prevent  White  from 
selling  this  land  under  his  mortgage,  until  he  should  first  sell 
the  other  eighty  acres  of  the  quarter  section  not  embraced  in 
defendants'  mortgage. 

On  the  day  of  the  sale,  and  immediately  before  it  occurred,- 
it  was  agreed  between  White,  and  Allen,  the  agent  of  defend- 
ants, that  he  should  bid  off  the  land  for  one  hundred  and  fifty 
dollars,  and  the  injunction  suit  should  be  dismissed.  It  was 
still  pending  at  the  time  the  sale  was  made.  Even  if  this  ar- 
rangement between  Allen  and  White  was  not  fraudulent,  to 
avoid  the  sale,  it  had  the  manifest  effect  of  preventing  compe- 
tition in  the  biddings.  During  the  pendency  of  the  injunc- 
tion, purchasers  would  know  that  the  sale  was  liable  to  be  set 
aside.  Plaintiff  in  error  was  not  a  party  to,  nor  does  he  seem 
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to  have  been  aware  that  the  sale  was  to  be  made  in  vio- 
lation *of  the  terms  of  the  injunction.  He  did  not  [21*] 
have  the  opportunity  of  protecting  his  rights  by  find- 
ing purchasers  willing  to  give  more  than  the  land  brought  at 
the  sale.  Nor  is  it  any  answer  to  say  that  defendant  in  error 
and  White,  the  parties  to  the  injunction  suit,  had  agreed  that 
the  sale  might  proceed.  Plaintiff  in  ^rror  had  rights  in  the 
matter  that  they  had  no  power  to  control. 

This  agreement  was  only  consummated  a  few  minutes  before 
the  land  was  offered  for  sale.  It  was  not  known  in  the  neigh 
borhood,  and  no  means  of  competition  at  the  sale  was  afforded. 
Again,  with  the  injunction  pending,  if  higher  bids  had  been 
made,  White  could  have  refused  to  have  gone  on  with  the  sale 
because  the  injunction  had  not  been  dissolved.  The  arrange- 
ment was  for  defendants'  benefit,  and  was  made  to  deprive 
complainant  of  the  right  to  set  up  usury  and  the  homestead 
law,  under  the  mortgage  executed  to  Bernhard  U.  Sharpe. 
And,  although  fraud  is  disclaimed,  the  transaction  has  very 
much  the  appearance  of  perverting  the  process  of  the  court  to 
improper  purposes. 

Defendants  in  error  had,  on  the  13th  day  of  January,  1858, 
caused  this  eighty  acre  tract  to  be  sold  under  the  mortgage 
executed  to  defendant,  B.  TJ.  Sharpe.  At  that  sale,  George  K". 
Sharpe  became  the  purchaser,  at  the  sum  of  two  hundred  dol- 
lars. But  it  is  admitted  that  this  mortgage  did  not  release 
the  right  to  insist  upon  the  provisions  of  the  homestead  law. 
The  purchase  was  made  by  one  of  the  firm  who  held  the  note 
and  mortgage.  It  is  true,  that  this  mortgage  was  given  to  B. 
U.  Sharpe,  but  he  had  passed  it  over  to  the  firm  of  which  he 
and  the  other  defendants  were  members.  "When  the  note  was 
transferred,  the  mortgage,  as  an  incident,  followed  it,  and  in- 
ured to  the  benefit  of  the  holders  of  the  note.  And  whether 
the  transfer  of  the  note  was  legal  or  equitable,  the  effect  was 
the  same. 

This  presents  the  question  whether  a  mortgagee  may  become 
a  purchaser  under  a  sale  made  in  pursuance  of  a  power  con- 
tained in  the  mortgage.     It  only  needs  a  statement  of  the 
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proposition,  to  determine  that  he  cannot,  as  the  law 
[22*]  will  not  ^authorize  him  to  act  as  both  the  vendor  and 
vendee.  In  such  a  sale  there  is  every  temptation  to 
promote  his  own  interest,  at  the  sacrifice  of  that  of  the  owner. 
The  law  will  neither  subject  nor  suffer  him  to  be  so  tempted 
to  act  unjustly.  It  is  believed  to  be  a  rule  of  universal  ap- 
plication, that  the  officer  or  person  charged  with  the  sale  of 
property  at  auction,  whether  by  authority  of  law,  or  under  a 
power  derived  from  the  owner,  is  prohibited  from  becoming 
the  purchaser.  If  sanctioned,  it  would  lead  to  oppression, 
wrong  and  fraud,  highly  injurious  to  the  owner.  "When  such 
a  purchase  has  been  made,  it  is  not  necessary  to  show  that 
wrong  has  resulted,  as  the  law  will  not  recognize  such  a  bidder 
as  capable  of  becoming  a  purchaser.  This  attempt  to  purchase 
wholly  failed  to  foreclose  complainant's  equity  of  redemption, 
and  left  the  parties  in  the  same  situation  as  though  the  effort 
to  sell  had  not  been  made. 

The  defendants  in  error,  not  having  acquired  any  additional 
interest  or  benefit  by  either  of  these  sales,  the  complainant  has 
the  same  right  to  redeem,  and  upon  the  same  terms,  as  he 
might  have  done  previous  to  that  time.  Defendants  admit  in 
their  answer  that  the  contract  was  usurious  in  its  inception, 
and  that  usurious  interest  was  paid  until  October,  1858.  The 
requirements  of  the  statute  are  clear  and  explicit,  that  when 
usury  is  reserved,  the  creditor  shall  forfeit  the  whole  interest 
taken  or  reserved,  and  only  be  allowed  to  recover  the  principal 
sum. 

In  equity,  however,  the  rule  has  prevailed,  when  usury  is 
relied  upon  as  a  defense,  that  it  will  only  be  allowed  to  the 
extent  of  the  excess  beyond  the  legal  rate.  In  that  forum,  the 
excess  above  the  legal  rate  is  only  allowed  to  be  relieved 
against,  as  the  party  seeking  equity  must  do  equity.  Fergu- 
son v.  Sutphen,  3  Gilm.,  547.  The  decree  in  this  case  must 
be  reversed,  and  the  cause  remanded  to  the  court  below,  with 
instructions  to  permit  the  complainant  to  redeem  the  mort- 
gaged premises,  upon  his  paying  the  principal,  with  six  per 
cent,  interest  from  the  date  of  the  note  until  the  rendition  of 
13 


APKIL  TEEM,  1863.  23 

Ohling  vs.  Luitjens. 

th  ?  decree,  and  to  allow  all  payments  over  and  above  that  rate, 
net  a  credit  upon  the  principal. 
Decree  reversed. 


*Berentje  Ohling  et  al.  vs.  Luitjen  Luitjens.     [23*] 

Equity  Jurisdiction  :  Remedy  complete  at  law. 
The  grantee  in  a  deed  with  covenants  against  incumbrances,  of  seizin, 
etc.,  cannot,  upon  foreclosure  of  a  prior  mortgage  and  surrender  of  pos- 
session, maintain  a  bill  in  chancery  against  his  grantor,  to  compel 
the  refunding  of  the  purchase  money,  reimbursement  for  improve- 
ments, etc.,  and  the  surrender  of  the  notes  for  unpaid  purchase  money, 
his  remedy  being  complete  at  law.1 

Same  :  Objection  cannot  be  raised  for  the  first  time  on  error. 
Where  a  bill  in  chancery  is  demurrable  on  the  ground  that  the  remedy  is 
complete  at  law,  if  the  defendant  does  not  raise  the  question  of  juris- 
diction by  any  pleading  in  the  court  below,  but  answers,  simply  de- 
nying the  allegations  of  the  bill,  he  cannot  raise  the  question  of  juris- 
diction for  the  first  time  in  his  assignments  of  error.8 

Decree  :  Must  be  according  to  case  made  by  the  bill. 
A  complainant  must  recover,  if  at  all,  according  to  the  case  made  by  his 
bill,  and  not  by  the  proof.  He  can  not  state  one  case  in  his  bill  and 
make  out  a  different  case  in  proof.  If  the  evidence  makes  a  case 
variant  from  the  one  made  in  the  bill,  no  decree  should  pass  other 
than  one  dismissing  the  bill,  or,  at  least,  one  for  no  more  than  is 
prayed  for.* 

Same. 
Where,  therefore,  a  bill  filed  by  the  vendee  of  land,  after  surrender  of 
possession  upon  the  foreclosure  of  a  prior  incumbrance,  to  compel 
the  refunding  of  the  purchase  money  paid,  and  the  surrender  of  the 
notes  for  the  remainder,  alleged  the  amount  thereof  to  be  $2,250,  com- 
posed of  cash  $1,000,  and  $1,250  in  notes,  and  the  proof  showed  the 

1  See  Doan  v.  Mauzey,  33  111.,  227. 

2  See,  also,  Comstock  v.  Henneberry,  66  111.,  212 ;  Tug  Boat,  E.  P.  Dorr, 
v.  Waldron,  62  id.,  222.  See  Kimball  v.  Walker,  30  id.,  482,  for  a  qualifica- 
tion of  the  rule. 

8  See,  also,  Woodworth  v.  Huntoon,  40  111.,  132;  Means  v.  Means,  42  id., 
50;  Hall  v.  Towne,  45  id.,  493;  Taylor  v.  Merrill,  55  id.,  52;  Tiernan  v. 
Granger,  65  id.,  351 ;  Burger  v.  Potter,  post,  66. 
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actual  consideration  to  be  $2,550,  of  which  $1,550  were  in  notes,  it  was 
held  that  a  decree  for  such  larger  sum  was  erroneous. 
Interest. 

On  a  bill  filed  by  the  grantee  of  land  for  the  return  of  the  purchase 
money,  with  interest,  on  account  of  his  title  having  been  defeated  by 
the  foreclosure  of  a  prior  mortgage,  after  the  conveyance  to  him,  it 
was  held  that  interest  should  only  have  been  calculated  from  the  date 
of  the  master's  deed  under  the  decree  of  foreclosure,  and  not  from  the 
date  of  his  purchase.1 
Foreclosure:  Necessary  parties  to;  decree. 

On  a  bill  to  foreclose  a  mortgage  executed  by  a  testator,  the  purchaser 
from  his  devisees  of  the  land  in  question  is  a  necessary  party;  and 
if  he  is  not  made  a  party,  he  will  not  be  affected  by  the  decree.* 
Same:  8aley  when  a  satisfaction  of  the  mortgage. 

Where  a  testator  mortgages  several  tracts  of  land,  and  after  his  death  his 
devisees  sell  one  of  said  tracts  to  a  third  party,  and  subsequently  such 
mortgage  is  foreclosed  without  such  purchaser  being  made  a  party 
to  the  suit,  and  the  whole  mortgaged  premises  are  sold  en  masse  for 
the  amount  due  on  the  mortgage,  such  mortgage  is  thereby  satisfied, 
although  the  purchaser  at  the  foreclosure  sale  acquires  title  only  to 
the  tracts  not  sold  by  the  devisees;  and  the  foreclosure  being  void  as 
to  the  purchaser  from  the  devisees,  by  reason  of  his  not  being  a  party 
thereto,  he  retains  the  title  discharged  from  such  prior  mortgage,  and 
subject  only  to  the  payment  to  the  devisees  of  the  balance  of  the  un- 
paid purchase  money. 
Warranty  op  Title:  Voluntary  surrender  to  one  claiming  paramount  title. 

If  the  purchaser  of  land  from  devisees  thereof,  upon  the  foreclose  of  a 
prior  mortgage  thereon,  executed  by  the  testator,  to  which  suit  such 
purchaser  is  not  made  a  party,  voluntarily  surrenders  possession  of 
the  premises  to  the  purchaser  at  the  foreclosure  sale,  the  decree  being 
void  as  to  him,  he  has  no  claim  for  damages  against  his  vendors  upon 
the  covenants  of  warranty  in  his  deed. 

Error  to  Circuit  Court  of  Stephenson  County. 

Bill  in  chancery  filed  by  defendant  in  error  against  plaint- 
iffs in  error,  Berentje  Ohling,  Paul  J.  Ohling,  Heike  Ohling, 
and  Addie  Borchers.  It  appears  that  the  plaintiffs  in  error, 
who  were  the  devisees  of  the  land  in  question  by  the  will  of 
Ralph  K.  Ohling,  their  father,  conveyed  the  same  December 

1  See  Lombard  v.  Chicago  Sinai  Congregation,  75  111.,  271. 
*  See,  also,  Dunlap  v.  Wilson,  posty  517;  Cutler  v.  Jones,  52  111.,  84;  Jene- 
8on  v.  Jeneson,  66  id.,  259. 
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4,  1855,  to  defendant  in  error  by  general  warranty  deed,  with 
covenants  against  incumbrances ;  that  the  quarter  section  in 
question,  with  other  land,  was  incumbered  by  Ralph  K.  Oh- 
ling, by  mortgage  executed  August  8,  1854,  to  Thomas  Milli- 
ken,  as  security  for  $4,000,  to  foreclose  which  suit  was  com- 
menced, after  the  sale  to  defendant  in  error,  by  Neil,  the 
assignee  of  said  mortgage,  and  the  lands  mortgaged,  including 
the  tract  in  question,  sold  to  said  Neil  en  masse,  under  the 
decree  in  said  suit,  he  bidding  therefor  the  amount  due  on 
said  mortgage;  that  a  deed  of  the  premises  was  executed  to 
James  Mitchell,  the  assignee  of  the  certificate  of  purchase,  to 
whom  Luitjens,  though  not  a  party  to  the  foreclosure  suit, 
then  voluntarily  delivered  possession  of  the  premises.  Luit- 
jens alleged  in  his  bill  that  he  paid  for  the  land  in  question 
$1,000  cash,  and  gave  his  notes  for  $1,250,  the  entire  consid- 
eration being  $2,250;  but  upon  the  hearing  it  appeared  that 
the  entire  consideration  was  $2,550,  the  amount  of  the  notes 
being  $1,550. 

The  answer  simply  traversed  the  material  allegations  of  the 
bill.  The  decree  and  assignments  of  error  are  stated  by  the 
court. 

J.  M.  Bailey,  for  plaintiffs  in  error.  Bright  <&  Brawley> 
and  Leland  &  Blanckard,  for  defendant  in  error. 

Breese,  J.  This  was  a  bill  in  chancery  brought  by  the  de- 
fendant in  error  against  the  plaintiffs  in  error  to  compel  them 
to  refund  to  complainant  the  purchase  money  of  certain  lands, 
and  to  reimburse  him  for  improvements  made  thereon,  and 
for  interest  on  the  purchase  money,  and  for  the  increased 
value  of  the  land,  and  also  that  the  defendants  be  required  to 
deliver  up  to  complainant  the  unpaid  notes  given  for  the  land, 
or  to  pay  him  the  sum  of  two  thousand  two  hundred  and  fifty 
dollars,  which  he  alleges  was  the  consideration  money,  to- 
gether with  interest,  and  for  general  relief. 

An  answer  was  put  in  without  oath,  that  being  waived  by 
the  bill,  to  which  a  general  replication  was  filed,  and 
«mi  the  ^hearing  and  proofs  the  court  decreed  that  the     [28*] 
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plaintiffs  in  error  should  pay  to  the  complainant,  the  de- 
fendant in  error,  the  sum  of  two  thousand  live  hundred  and 
fifty  dollars,  with  interest  thereon  at  six  per  cent,  from  De- 
cember 4, 1855,  amounting  in  all  to  the  sum  of  three  thousand 
six  hundred  and  twenty-six  dollars,  the  same  to  be  paid  with- 
in ten  days,  or  that  execution  issue,  and  that  complainant  re- 
cover his  costs. 

The  record  is  brought  here  by  writ  of  error,  and  upon  it 
these  errors  are  assigned: 

1.  That  the  bill  and  matters  contained  in  it  are  not  suffi- 
cient in  law  to  entitle  the  defendant  to  the  relief  sought. 
2.  That  the  decree  is  not  supported  by  the  evidence,  and  is 
contrary  to  the  law  of  the  case.  3.  The  decree  is  for  more 
than  is  asked  by  the  bill.  4.  The  plaintiffs  in  error  are  de- 
creed to  pay  interest  on  the  purchase  money  from  the  date  of 
the  deed  up  to  the  date  of  the  decree.  5.  The  decree  recites 
and  states  material  facts  not  in  proof.  6.  The  recovery  in  the 
decree  is  excessive. 

We  shall  not  notice  all  these  errors  in  detail,  as  it  is  un- 
necessary, from  the  view  we  have  taken  of  the  case.  In  re- 
gard to  the  first,  the  jurisdiction  of  the  court  was  not  brought 
in  question  by  any  pleading  below.  It  is  undoubtedly  clear 
that  a  demurrer  to  the  bill  for  want  of  jurisdiction  would 
have  been  sustained,  as  the  case  made  by  the  bill  is  manifestly 
a  case  wherein  a  court  of  law  is  fully  competent  to  afford  a 
complete  remedy  by  action  of  covenant.  All  the  questions 
presented  are  purely  legal  questions,  and  cognizable  at  law. 
The  first  error  assigned  is  nothing  more  than  a  general  de- 
murrer to  the  bill,  which  comes  too  late  to  be  now  urged,  and 
it  is  considered  as  waived  by  the  plaintiffs  in  error,  as  they 
do  not  press  it  upon  the  court. 

The  principal  point  which  the  plaintiffs  in  error  make,  and 
on  which  they  rely,  is,  that  the  decree  is  for  a  larger  sum 
than  the  complainant  was  entitled  to  by  his  own  showing  in 
his  bill. 

This  is  well  made,  for  the  bill  alleges,  as  the  considera- 
tion for  the  land,  the  payment  of  one  thousand  dollars  in 
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money,  *and  the  execution  of  notes  for  twelve  hundred  [29*] 
and  fifty  dollars,  making  in  all,  as  the  extent  of  his 
claim,  the  sum  of  twenty-two  hundred  and  fifty  dollars,  and 
for  this  specific  sum  a  decree  is  prayed.  The  decree  finds  two 
thousand  five  hundred  and  fifty  dollars  as  the  amount  of  the 
consideration,  and  it  is  rendered  for  that  amount,  with  interest 
thereon. 

Anoth  :t  point  is  well  made  by  the  plaintiffs  in  error,  and 
is  akm  tc  this,  and  they  may  be  considered  together  as  one. 
The  proof  makes  out  a  case  different  from  the  case  stated  in 
the  bill,  in  this:  The  bill  alleges  twenty-two  hundred  and  fifty 
dollars  as  the  consideration  for  the  purchase  of  the  land,  of 
which  one  thousand  dollars  was  paid  down,  and  twelve  hun- 
dred and  fifty  dollars  by  the  execution  of  complainant's  notes. 

It  is  proved  the  actual  consideration  wa&  two  thousand  five 
hundred  and  fifty  dollars,  of  which  one  thousand  dollars  was 
paid  in  hand,  and  three  notes  executed  for  the  balance,  one 
for  four  hundred,  one  for  six  hundred  and  the  other  for  five 
hundred  and  fifty  dollars,  making  in  all  two  thousand  five 
hundred  and  fifty  dollars,  and  for  this  the  decree  passed.  It 
is  well  settled,  a  party  must  recover  according  to  the  case 
made  by  his  bill,  and  not  by  the  proof.  He  cannot  state  one 
case  in  his  bill,  and  make  out  a  different  case  in  proof.  If 
the  evidence  makes  a  case  variant  from  the  one  made  in  the 
bill,  no  decree  should  pass  other  than  one  dismissing  the  bill, 
or,  at  least,  one  for  no  more  than  is  prayed  for.  If  a  com- 
plainant recovers  at  all,  he  must  recover  upon  the  case  made 
by  his  bill.  McKay  v.  Bissett  et  al,9  5  Gilm.,  505;  Morgan 
v.  Smith,  11  111.,  194;  White  v.  Morrison,  id.,  361;  Rowan 
v.  Bowles  et  at.,  21  id.,  17. 

The  third  point  made  by  plaintiffs  in  error,  and  which  in- 
cl  tides  the  fourth,  is  admitted  by  the  defendant  to  be  well 
taken,  and  that  interest  should  have  been  calculated  only  from 
the  date  of  the  master's  deed  under  the  decree  of  foreclosure 
of  the  mortgage. 

The  main  point,  and  the  one  on  which  we  decide  this  case, 
is  embraced  in  the  fifth,  as  made  by  the  plaintiffs  in  error. 
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It  appears  by  the  proofs  in  this  cause,  that  the 
[30*]  plaintiffs  in  *error,  on  the  fourth  day  of  December, 
1855,  sold  by  deed  of  general  warranty,  with  coven- 
ants against  incumbrances,  to  the  defendant  in  error,  the 
southeast  quarter  of  section  25,  in  township  26  north,  range 
8  east,  containing  one  hundred  and  sixty  acres,  which  was  de- 
vised to  them  by  the  last  will  of  Ralph  K.  Ohling,  their 
father,  then  deceased.  It  appears  that  Ohling,  in  his  lifetime, 
on  the  8th  day  of  August,  1854,  had  executed  a  mortgage  to 
one  Thomas  Milliken,  to  secure  four  thousand  dollars  on  this 
land,  together  with  the  south  half  of  section  20,  in  range  9 
east,  in  the  same  township,  containing  320  acres,  making  in 
all  conveyed  by  the  mortgage,  four  hundred  and  eighty  acres, 
and  all  situate  in  Stephenson  county.  This  mortgage  Milli- 
ken assigned  to  one  Neil,  who  proceeded  to  foreclose  the  same 
in  the  Stephenson  circuit  court,  and  there  obtained  a  decree 
for  the  sale  of  all  the  land  described  in  the  mortgage,  includ- 
ing that  conveyed  to  the  complainant.  The  lands  were  sold 
by  the  master  in  chancery  to  Neil,  who  assigned  the  certifi- 
cate of  purchase  to  James  Mitchell,  who  obtained,  in  due 
time,  a  deed  therefor.  To  this  suit  to  foreclose,  the  very  per- 
son who  should  have  been  made  a  party  to  the  proceedings, 
and  who  alone  had  any  interest  in  these  premises,  was  omitted 
from  the  bill.  The  heirs  and  executor  of  Ohling  were  alone 
made  parties,  who  had  sold  the  northeast  of  25  to  the  defend- 
ant in  error,  in  whom  alone  the  equity  of  redemption  to  this 
tract  resided.  The  interest  the  defendants  in  that  bill  had 
was  an  interest  in  the  half  section  containing  320  acres  and  in 
range  9  east.  They  held  the  equity  of  redemption  to  that 
tract,  as  it  does  not  appear  they  had  ever  sold  and  conveyed 
it,  but  in  the  northeast  of  25  they  had  no  interest  whatever. 

The  complainant  in  this  bill,  the  defendant  in  error  here, 
cannot  then  be  affected  by  a  suit  and  decree  to  which  he  was 
not  a  party.  He  is  still  the  owner  of  the  equity  of  redemption, 
and  entitled,  by  his  position,  to  claim  all  the  advantages  be- 
longing to  it.  The  decree,  as  to  him,  is  a  mere  nullity,  as  any 
other  judgment  would  be  to  which  he  was  not  a  party,  and  he 
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therefore  lost  nothing  by  the  decree.     The  court  pronouncing 
the  decree  of  foreclosure  and  sale  had  no  jurisdiction 
of  this  ^defendant  in  error  in  that  suit,  and  his  rights     [31*] 
remain  unaffected  by  it.    Watson  v.  JSpence,  20  Wend., 
264;  Bead  v.  Marble,  10  Paige  Oh.,  410. 

What  are  those  rights,  and  what  is  the  present  position  of^ 
the  parties? 

The  complainant,  defendant  in  error,  prayed  for  a  decree 
against  the  plaintiffs  in  error,  by  reason  of  one  or  more 
breaches  of  covenant  in  their  deed  to  him,  one  being  a  cove- 
nant against  incumbrances,  and  an  outstanding  unsatisfied 
mortgage  is  shown  to  have  existed  at  the  date  of  these  cove- 
nants, and  that  such  proceedings  were  had,  that  the  premises 
were  sold  and  a  deed  made  to  the  purchasers,  to  whose  title 
the  complainant  voluntarily  and  without  suit,  yielded.  This 
decree,  as  we  have  shown,  was  void  as  to  defendant  in  error, 
and  the  title  acquired  under  it  was  also  void  as  to  him.  He 
was  not  bound  to  surrender  to  it,  and  doing  so  of  his  own  ac- 
cord voluntarily,  can  give  him  no  claim  to  damages  against 
the  plaintiffs  in  error.  "What,  then,  is  his  position  ?  Simply 
this: 

The  foreclosure  being  void  as  to  him,  and  the  whole  four 
hundred  and  eighty  acres  of  land  being  sold  en  masse  for  the 
amount  due  on  the  mortgage,  the  mortgage  was  thereby  satis- 
fied, although  the  purchaser  got  title  only  to  the  half  section 
of  320  acres.  The  proceedings  in  the  foreclosure  suit  being 
regular  and  valid  as  to  that  tract,  the  purchaser  got  a  com- 
plete title  to  it,  and  being  void  as  to  the  N.  E.  25,  the  160 
acre  tract,  he  got  no  title,  and  the  case  stands  thus:  the  com- 
plainant, defendant  in  error,  who  owns  the  equity  of  redemp- 
tion to  this  tract  and  the  mortgage  being  satisfied  by  the  sale 
of  the  320  acre  tract,  has  now  a  title  discharged  from  the 
mortgage,  leaving  him  subject  to  the  payment  of  the  balance 
of  the  purchase  money  only. 

The  decree  is  reversed  and  the  bill  dismissed. 

Decree  reversed. 
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[32*]  ^Israel  Alden  vs.  John  Garver. 

Mortgage  :  Of  interest  under  a  contract  to  purchase:  Merger. 
Where  a  party  in  possession  of  land  under  a  contract  for  its  purchase, 
and  before  any  money  was  paid  therefor,  executed  a  mortgage  there- 
on to  a  third  party,  which  was  recorded,  and  subsequently  the  vendor 
and  vendee,  none  of  the  deferred  payments  having  been  met,  rescind- 
ed said  contract,  and  the  vendee  conveyed  the  land  back  to  the  vend- 
or by  quitclaim  deed,  from  whom,  by  several  mesne  conveyances  it 
passed  to  the  defendant,  against  whom  the  mortgagee  filed  his  bill  to 
foreclose  said  mortgage :  Held,  that  whatever  interest  the  vendee  had 
in  the  land  at  the  time  he  executed  the  mortgage,  and  no  more,  was 
conveyed  and  incumbered  by  the  mortgage ;  and  that  this  was  merely 
a  right  to  purchase  the  land  for  the  consideration  stipulated  in  the 
contract  of  purchase.  Even  if  the  conveyance  had  been  absolute,  in- 
stead of  a  mortgage,  the  grantee  would  have  acquired  no  more  than 
a  right  to  receive  a  conveyance  upon  payment  of  the  purchase  money. 
The  purchaser  from  the  original  vendor,  after  the  mortgage  was  re- 
scinded, took  subject  to  the  rights  of  the  mortgagee,  but  only  subject 
to  those  rights.  The  mortgage  lien  being  upon  the  contract  of  pur- 
chase, for  the  purpose  of  having  that  contract  sold  to  satisfy  the 
mortgage,  the  contract  still  subsisted,  notwithstanding  it  had  been 
destroyed  as  between  the  original  parties  to  it. 

Appeal  from  Circuit  Court  of  Ogle  County. 

The  material,  facts  are  sufficiently  stated  by  the  court.  The 
deed  of  trust,  or  mortgage,  referred  to  by  the  court,  was  exe- 
cuted by  Benton  while  in  possession  of  the  land,  under  his 
written  contract  with  Prouty  for  its  purchase.  The  decree 
below  was  for  Garver. 

E.  S.  Leland  and  B.  C.  Cook,  for  appellant.  James  M. 
Wight,  for  appellee. 

Caton,  C.  J.  "We  cannot  hesitate  to  reverse  this  decree.  With 
deference,  we  say  we  can  hardly  appreciate  the  appearance  of 
plausibility  in  the  position  assumed  by  the  counsel  for  the 
complainant  The  facts  are  these:  Prouty  agreed  to  sell  to 
Benton  the  premises  in  question,  on  time.  After  this  con- 
tract was  made,  and  before  any  of  the  money  was  paid,  Ben- 
ton executed  this  mortgage,  on  the  premises,  to  Garver,  which 
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was  recorded.  Afterwards  Benton  and  Prouty  rescinded  their 
contract  for  the  sale  of  the  premises;  and  Benton,  in  form, 
conveyed  them  to  Prouty,  from  whom,  by  several  mesne  con 
veyances,  they  passed  to  Alden,  against  whom  Garver  filed 
this  bill  to  foreclose  the  mortgage.  By  his  answer  Alden 
offers  to  convey  the  land  according  to  the  terms  of  the  original 
contract  of  sale  from  Pronty  to  Benton,  which  was  in  force  at 
the  time  the  mortgage  was  executed,  upon  receiving  the  pur- 
chase money  therein  stipulated,  but  the  court  decreed  a  fore- 
closure of  the  mortgage  as  a  first  lien  on  the  land,  the  same  as 
if  Benton  had  paid  the  full  consideration  for  the  land  at  the 
time  he  executed  this  mortgage.  The  argument  by  which 
this  decree  is  sought  to  be  maintained  is  this,  if  we  under- 
stand it:  The  contract  of  sale  from  Prouty  to  Benton  was  the 
same  in  equity  as  if  Prouty  had  conveyed  the  legal  title  to 
Benton,  who,  at  the  same  time,  had  executed  a  mortgage  back 
to  Prouty  for  the  purchase  money,  which  would  be  the  first 
mortgage  on  the  premises,  and  Garver's  a  second  mortgage. 
And  then,  when  Benton  reconveyed  the  legal  title  to 
Prouty,  *that  first  mortgage  became  merged  in  the  [35*] 
legal  title,  and  thus  ceased  to  exist,  leaving  Garver's 
a  first  mortgage  upon  the  estate.  This,  it  seems  to  us,  is  ask- 
ing a  court  of  equity  to  consider  that  a  good  many  things  were 
done  which  never  were  done,  and  which  were  never  intended 
to  be  done,  and  which  were  never  required  to  be  done,  to  exe- 
cute the  intentions  of  the  parties ;  not  for  the  purpose  of  doing 
equity  between  the  parties,  but  for  the  purpose  of  perverting 
the  intentions  of  the  parties,  and  of  doing  gross  inequity.  It 
is  the  duty  of  a  court  of  equity,  certainly,  no  less  than  of 
courts  of  law,  to  look  at  the  substantial  facts,  to  ascertain  the 
true  intention  of  the  parties,  and  to  do  substantial  justice  be- 
tween them,  and  not  to  become  the  instrument  of  injustice. 
When  intendments  are  made,  it  is  for  the  purpose  of  effectu- 
ating the  real  intention  of  the  parties,  and  to  do  complete  jus- 
tice between  them.  "Whatever  interest  Benton  had  in  this 
land,  at  the  time  he  executed  this  mortgage,  was  conveyed 
and  incumbered  by  the  mortgage,  and  no  more.     That  was  a 
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right  to  purchase  the  land  for  the  consideration  stipulated  in 
the  contract  of  purchase.  At  most,  Garver  could  acquire  no 
more  right  to,  or  interest  in,  this  land  by  virtue  of  this  mort- 
gage than  Benton,  the  mortgagor,  had.  Even  if  he  had  taken 
an  absolute  conveyance  from  Benton,  instead  of  this  mort- 
gage, he  would  have  acquired  no  more  than  a  right  to  receive 
a  conveyance  upon  payment  of  the  purchase  money.  Alden 
purchased  from  Prouty  after  this  mortgage  was  recorded,  and 
hence  took  it  subject  to  the  rights  of  the  mortgagee,  but  only 
subject  to  those  rights.  The  mortgage  lien  was  upon  the 
contract  of  purchase,  and  entitled  him  to  foreclose  the  mort- 
gage, and  have  that  contract  sold  for  the  satisfaction  of  the 
mortgage.  For  this  purpose  the  contract  still  subsisted,  not- 
withstanding it  had  been  destroyed  as  between  the  original 
parties  to  it.  These  were  all  the  rights  of  Garver,  and  all 
that  he  could  require  to  be  done,  and  all  that  justice  and  good 
conscience  can  allow. 

The  decree  is  reversed  and  the  suit  remanded. 

Decree  reversed. 


[36*]     *Jeff.  Hildreth  vs.  The  People  of  the  State  of 

Illinois. 

Larceny:  Finding  of  value  of  the  property. 
Where  an  indictment  charged  that  the  defendant  stole  twelve  hundred 
and  seventy  dollars  in  current  bank  bills  of  the  value  of  $1,270,  and 
the  verdict  of  the  jury  was  that  the  defendant  was  "guilty  of  larceny 
of  twelve  hundred  and  seventy  dollars,  as  charged  in  the  indictment," 
it  was  held,  that,  though  the  verdict  did  not  in  terms  find  the  value 
of  the  property,  it  was  sufficiently  certain  in  that  respect. ! 

Same:  Of  bank  bills;  evidence  of  genuineness. 
Upon  the  trial  of  an  indictment  for  larceny  of  current  bank  bi'ls,  evi- 
dence showing  that  the  bills  passed  at  but  one  per  cent  discount,  is 
sufficient  to  warrant  the  finding  that  they  are  genuine.2 

1  To  the  point  that,  in  larceny,  the  verdict  must  show  the  value  of  the 
property  stolen,  see  Collins  v.  The  People,  39  111.,  233 ;  Williams  v.  The  Peo- 
ple, 44  id.,  478 ;  Highland  v.  the  People,  1  Scam.,  392 ;  Sawyer  v.  The  People, 
3  Gilm.,  53. 

8  Slight  evidence  as  to  genuineness  would  suffice.    Collins  v.  The  Peo- 
ple, 39  111.,  233. 
28 


APEIL  TEEM,  1863.  38 


Hildreth  vs.  The  People. 


Error  to  Recorder's  Court  of  Chicago. 

The  indictment  in  this  case  alleged  that  the  plaintiff  in 
error  stole  ten  one  hundred  dollar  bank  bills,  and  twelve  hun- 
dred and  seventy  dollars  in  current  bank  bills,  of  the  value  of 
$1,270.  The  assignments  of  error  were  that  the  verdict 
(which  is  stated  by  the  court)  was  defective  in  not  finding 
the  value  of  the  money  stolen;  and  that  the  genuineness  of 
the  bank  bills  in  question  was  not  proved.  The  evidence  on 
the  question  last  stated  was,  that  the  bills  in  question  were  at 
but  one  per  cent,  discount;  and  the  testimony  of  J.  Conrad, 
Esq.,  who  stated  that  he  was  a  banker  of  five  years  experience, 
and  that  the  bills  in  question  were  current  in  Chicago,  and 
worth  one  hundred  cents  per  dollar. 

E.  Van  Buren,  for  plaintiff  in  error.  D.  P.  Jones,  State's 
attorney,  for  the  people. 

Walker,  J.  It  is  urged  that  the  verdict  in  this  case  is  not 
sufficient  to  sustain  the  judgment.  It  is  this:  "We,  the  jury 
find  the  defendant  guilty  of  larceny,  of  twelve  hundred  and 
seventy  dollars,  as  charged  in  the  indictment,  and  fix  his  pun- 
ishment at  three  years  in  the  state  penitentiary."  It  is  true 
the  verdict  does  not,  in  terms,  find  the  value  of  the  money 
stolen.  But  it  finds  that  he  was  guilty  of  stealing  a  certain 
number  of  dollars,  and  as  dollars  indicate  a  fixed  and  precise 
value,  the  verdict  is  as  certain  in  that  respect  as  if  they  had 
found  the  worth  of  the  monay.  The  indictment  charges  that 
the  defendant  stole  so  many  dollars  in  bank  bills,  and  the  jury 
find  that  he  was  guilty  of  the  larceny  of  that  number 
of  '^dollars.  This  was,  although  not  strictly  in  form,  [38*] 
sufficient  in  substance. 

The  evidence  was  sufficient  to  warrant  the  finding  of  the 
jury.  It  showed  that  the  bills  passed  at  but  one  per  cent,  dis- 
count, and  this  was  a  fact  which  clearly  established,  that  the 
bills  were  genuine.  We  know  that  spurious  and  broken  bank 
bills  do  not  circulate,  and  never  pass  at  so  small  a  discount 
It  is  only  genuine  bills,  on  solvent  banks,  that  circulate  as 
money.     When  it  was  proved  that  these  bills  were  at  but  one 

29 


38  OTTAWA, 

Hall  vs.  Jones. 

per  cent,  discount,  that  was  ample  evidence  under  which  to 
iind  the  bills  genuine.  The  judgment  of  the  court  below  is 
affirmed. 

Judgment  affirmed. 


Myron  Y.  Hall  vs.  John  Jones. 

Judgments  bt  Confession:  Equitable  jurisdiction  over,  in  courts  of  law. 
Courts  of  law,  in  all  proper  cases,  liberally  exercise  an  equitable  juris- 
diction over  judgments  entered  by  confession  upon  bonds  or  notes  ac- 
companied by  warrants  of  attorney. 
Same:  Grounds  for  opening. 
Judgments  so  entered  up  are  often  opened  for  the  purpose  of  letting  in  a 
defense  the  party  was  precluded  by  accident,  fraud,  or  otherwise,  from 
making  at  the  proper  time,  whilst  the  judgment  itself  is  not  vacated 
until  the  merits  are  determined  in  favor  of  the  defendant.1 

Same  :  Laches  in  seeking  relief 
Such  applications  should  be  made  at  the  earliest  opportunity.  They  come 
before  the  court  with  slight  claims  to  a  favorable  consideration,  after 
the  lapse  of  years.  Where  there  was  a  delay  of  nearly  three  years, 
unaccounted  for,  it  was  stated  that  much  would  be  presumed  to  sus- 
tain the  judgment,  and  more  especially,  as  the  defendant  did  not  at- 
tempt to  show  any  merits,  or  that  he  had  been  deprived  of  any  legal 
defense. 

Same:  Variance. 
Where  the  note,  warrant  of  attorney,  cognovit  and  judgment  by  confes- 
sion, all  agree  in  amount,  a  variance  between  the  amount  stated  in  the 
declaration  and  the  judgment  cannot  be  made  available  on  motion  to 
vacate  the  judgment.9 

Same  :  Proof  of  execution  of  warrant  of  attorney. 
Where  a  promissory  note  was  executed  by  a  firm  styled  Hall  &  Brother, 
and  a  warrant  of  attorney  written  on  the  same  paper,  executed  by  M. 

1  See  Pitts  v.  Magie,  24  111.,  610;  Iglehart  v.  Morris,  34,  id.,  503;  Rising 
A.Brainard,  36  id.,  80;  Stuhl  v.  Shipp,  44  id.,  133 ;  Fleming  o.  Jencks,  22 
id.,  475  (usury) ;  Ralph  v.  Baxter,  66  id.,  416  (usury) ;  Knox  v.  Winsted 
Savings  Bank,  57,  id.,  330. 

8  The  warrant  of  attorney  in  this  case  contained  a  clause  authorizing  a 
cognovit  releasing  all  errors,  etc. 
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V.  Hall,  a  member  of  said  firm,  and  on  the  back  thereof  was  this  affi- 
davit :  "  Charles  Potter,  being  first  duly  sworn,  doth  depose  and  say, 
that  he  is  well  acquainted  with  the  handwriting  of  Hall  &  Brother, 
and  that  he  believes  the  signatures  to  the  within  note  and  power 
of  attorney  to  be  true  and  genuine,"  it  was  held  that  this  was  suffi- 
cient proof  of  the  execution  of  the  warrant  of  attorney,  it  being  im- 
material how  affiant  acquired  his  knowledge  of  the  handwriting. 
Same  :  Confession  in  open  court;  bill  of  exceptions. 
Where  the  bill  of  exceptions  in  such  case  did  not  state  that  no  other  evi- 
dence was  before  the  court  than  that  specified,  but  the  judge  merely 
stated  that  defendant's  counsel  made  an  affidavit  that  there  was  no 
other  testimony,  it  was  held,  that  this  amounted  to  nothing,  and  that 
the  confession  being  in  open  court,  the  judgment  was  a  judicial  act 
done  in  open  court,  and  it  must  be  presumed  the  court  had  sufficient 
evidence  before  it  to  justify  the  rendition  of  the  judgment. 

Same  :  Where  cognovit  is  signed  in  name  of  an  attorney  by  a  third  party. 
Where  a  cognovit  was  signed  in  the  name  of  an  attorney  by  a  third  per- 
son, without  his  knowledge  or  permission,  and  judgment  was  entered 
accordingly,  it  was  held,  that  it  was  valid  and  effective  until  repudi- 
ated by  such  attorney. 

Same  :  In  open  court;  presumption. 
Where  a  judgment  is  confessed  in  open  court  by  warrant  of  attorney,  it 
is  a  legal  presumption  that  the  authority  to  confess  it  was  judicially 
passed  upon  by  the  court.1 

Cognovit  ;  Release  op  Errors  :  Variance. 
A.  variance  between  the  sum  declared  for  and  that  stated  in  the  promis- 
sory note  declared  upon,  warrant  of  attorney,  cognovit  and  judgment 
by  confession,  is  such  an  error  as  is  released  by  a  cognovit  containing 
a  release  of  all  errors  intervening  the  entering  up  of  the  judgment. 
Same  :  Where  note  is  payable  on  demand,  etc. 
So,  where  the  note  upon  which  judgment  is  entered  by  confession  is  pay- 
able on  demand,  if  a  demand  is  necessary  before  the  entry  of  judg- 
ment, it  is  waived  by  such  a  cognovit. 
Same  :  No  plea  of  release  necessary. 
Where  the  cognovit,  filed  by  virtue  of  a  warrant  of  attorney,  releases 
all  errors  that  may  intervene  the  entering  up  of  the  judgment,  the 
confession  of  the  judgment  is  of  itself  an  operative  release,  effectual 
for  all  purposes,  and  no  formal  plea  of  release  is  necessary. 
Former  Recovery  :  Parol  evidence  admissible  to  establish  identity. 
Where  in  the  declaration  upon  a  promissory  note  the  amount  promised 
is  stated  at  "the  sum  of  thousand  dollars,"  and  in  the  note,  warrant 

1  See  Iglehart  v.  Church,  35  111.,  255 ;  Iglehart  v.  Chicago  M.  &.  F.  Ins. 
Co.,  35  id.,  514;  Osgood  v.  Blackmore,  59  id.,  261. 
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of  attorney,  cognovit  and  judgment  by  confession  on  said  note,  the 
sum  is  stated  at  two  thousand  dollars,  such  judgment  is  pleadable  in 
bar  of  a  recovery  in  another  action  on  the  note,  in  which  it  is  counted 
on  as  for  two  thousand  dollars,  and  parol  evidence  may  be  admitted 
to  prove  the  identity.1 

Same  :  Established  by  the  files. 
But  in  such  case  the  note,  warrant  of  attorney  and  cognovit,  which  are 
all  part  of  the  files  of  the  court,  would  establish  the  identity,  and 
show  the  variance  in  the  declaration  to  be  a  clerical  error. 

Promissory  Note  :  Payable  on  demand. 
The  commencement  of  a  suit  is  a  sufficient  demand  of  payment  of  a 
note  payable  on  demand.2 

Same  :  When  objection  of  want  of  demand  should  be  made. 
Even  if  a  demand  of  payment  of  such  a  note  is  necessary  before  enter- 
ing judgment  thereon  by  confession  under  a  warrant  of  attorney,  it 
is  too  late  to  make  the  objection  upon  error.  It  does  not  go  to  the 
merits,  and  should  have  been  made  when  the  judgment  was  entered, 
or  as  soon  thereafter  as  counsel  could  be  heard,  or  a  motion  to  vacate 
the  judgment  for  that  cause,  and  on  that  ground. 

[40*]       *Ekkor  to  Circuit  Court  of  Kane  County. 
The  facts  are  stated  by  the  court. 
G.  J.  Metzner  and  E.  A.  Storrs,  for  plaintiff  in  error. 
B.  F.  Parks  and  Leland  <&  Blanchard,  for  defendant  in 
error. 

Bkeese,  J.  Courts  of  law  exercise  an  equitable  jurisdiction 
over  judgments  entered  by  confession  upon  bonds  or  notes  ac- 
companied by  warrants  of  attorney,  and  it  is  necessary,  to  sat- 
isfy the  demands  of  justice,  that  they  should  possess  it,  and 
exercise  it  liberally  in  all  proper  cases.3  Judgments  so  entered 
up  are  often  opened,  for  the  purpose  of  letting  in  a  defense 
the  party  was  precluded  by  accident,  fraud  or  otherwise,  from 
making  at  the  proper  time,  whilst  the  judgment  itself  is  not 
vacated,  until  the  merits  are  determined  in  favor  of  the  defend- 
ant. Such  application  should  be  made  at  the  earliest  oppor- 
tunity.    They  come  before  the  court  with  slight  claims  to  a 

1  See  Barger  v.  Hobbs,  67  111.,  592. 
'Hunt  v.  Divine,  35  111.,  137. 
*  Lake  v.  Cook,  15  111.,  353. 
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favorable  consideration  after  the  lapse  of  years.  Lake  v.  Cook, 
15  111.,  353.  This  record  shows  that  on  the  17th  November, 
1860,  Hall  and  Brother  executed  a  note  to  the  defendant,  pay- 
able on  demand,  for  two  thousand  dollars  with  interest  at  ten 
per  cent,  after  due;  and  on  the  same  day  executed  a  warrant 
of  attorney  in  the  name  of  Hall  and  Brother,  reciting  the  ex- 
ecution of  the  note,  and  appointing  any  attorney  of  any  court 
of  record  to  be  their  true  and  lawful  attorney  irrevocable,  for 
them  and  in  their  names,  places  and  stead,  to  appear 
*in  any  court  of  record  in  term  time  or  in  vacation,  at  [41*] 
any  time  from  and  after  the  date  of  the  warrant,  to 
waive  the  service  of  process  and  confess  a  judgment  in  favor 
of  the  defendant  in  error  or  his  assignee,  upon  this  note,  for 
the  above  sum  or  for  so  much  as  might  be  due  on  it,  and  in- 
terest thereon  to  the  day  of  the  entry  of  the  judgment,  to- 
gether with  all  costs,  and  twenty  dollars  attorney  fees,  and  also 
to  file  a  cognovit  for  the  amount  that  might  be  so  due,  with 
an  agreement  that  no  writ  of  error  or  appeal  should  be  prose- 
cuted upon  the  judgment  to  be  entered  by  virtue  thereof,  nor 
any  bill  in  equity  filed,  etc.,  and  to  release  all  errors  that  might 
intervene  the  entering  up  of  the  judgment  or  issuing  the  ex- 
ecution, etc. 

This  warrant  of  attorney  was  executed  by  M.  Y.  Hall  only, 
and  was  on  the  same  paper  with  the  note;  immediately  fol- 
lowing it,  and  on  the  back  of  it  was  this  affidavit:  Charles 
Patten,  being  first  duly  sworn,  doth  depose  and  say,  that  he 
is  well  acquainted  with  the  handwriting  of  Hall  and  Brother, 
and  that  he  believes  that  the  signatures  to  the  within  note 
and  power  of  attorney  are  true  and  genuine. 

On  the  20th  of  November,  1860,  there  was  filed  in  the  Kane 
circuit  court,  a  declaration  of  one  count,  alleging,  in  substance, 
that  on  the  17th  day  of  November,  1860,  the  defendants  made 
their  certain  note  in  writing  and  delivered  it  to  the  plaintiff; 
by  which  the  defendants,  by  the  name  and  style  of  Hall  and 
Brother,  promised  to  pay  the  plaintiff  the  sum  of  thousand 
dollars  on  demand,  with  interest,  after  due,  at  ten  per  cent., 
for  value  received.  The  damages  are  laid  at  three  thousand 
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dollars.  With  this  declaration  was  filed  the  note  and  warrant 
of  attorney,  and  also  a  cognovit,  signed  by  an  attorney  of  the 
court.  This  cognovit  is  in  the  name  of  M.  Y.  Hall  alone,  and 
is  in  the  usual  form,  following,  substantially,  the  warrant  of 
attorney  executed  by  M.  Y.  Hall,  and  judgment  confessed  for 
two  thousand  dollars,  and  the  attorney's  fee  of  twenty  dollars, 
the  whole  amounting  to  two  thousand  and  twenty  dollars,  and 
the  costs.     For  this  amount  judgment  was  entered  up  against 

M.  Y.  Hall,  together  with  the  costs. 
[42*]  *  On  the  10th  of  February,  1863,  at  a  term  of  the 
Kane  circuit  court  then  held,  a  motion  was  entered  by 
the  defendant  M.  Y.  Hall,  to  vacate  this  judgment,  on  the 
affidavits  of  Daniel  B.  Waterman,  James  Harrington  and  0. 
J.  Metzner,  the  defendant's  attorney. 

The  affidavit  of  Waterman  states  that  he  is  well  acquainted 
with  the  firm  of  Hall  &  Brother,  and  on  the  17th  of  Novem- 
ber, 18 GO,  it  was  composed  of  Myron  Y.  Hall  and  Philip  A. 
Hall. 

The  affidavit  of  Harrington  is  as  follows: 

"James  Harrington,  being  first  duly  sworn,  on  oath  doth 
depose  and  say  that  sometime  previous  to  the  entering  up  of 
the  judgment  herein,  C.  B.  Wells,  plaintiff's  attorney,  came 
to  the  office  of  A.  M.  Harrington,  where  this  affiant  then  was, 
and  presented  to  this  affiant  three  blank  cognovits  and  re- 
quested this  affiant  to  sign  the  name  A.  M.  Harrington,  as 
defendant's  attorney,  to  the  same,  stating  that  he  had  accom- 
modated the  said  A.  M.  Harrington  before  in  the  same  way, 
and  that  if  your  affiant  would  so  sign  the  said  cognovits  as 
said  Wells  requested,  it  would  be  all  right;  that  after  some 
hesitancy  on  the  part  of  this  affiant,  this  affiant  did  sign  said 
three  blank  cognovits  with  the  name  of  A.  M.  Harrington,  as 
defendant's  attorney,  the  signing  of  which  was  wholly  un- 
known to,  and  without  the  permission  of  A.  M.  Harrington ; 
that  one  of  said  blank  cognovits  were  afterwards,  and  unbe- 
known to  this  affiant,  filled  up  and  used  in  this  cause;  and 
further  deponent  says  not." 

The  affidavit  of  Metzner  is  to  the  point  that  Patten's  affida- 
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vit  on  the  back  of  the  note  and  warrant  of  attorney  was  the 
only  proof  of  the  execution  of  the  warrant  of  attorney  on 
which  the  judgment  was  entered. 

The  court  overruled  the  motion,  and  the  defendant  excepted, 
and  brings  the  case  here  by  writ  of  error,  assigning  this  denial 
of  the  motion  as  error. 

It  is  insisted  by  the  plaintiff  in  error,  that  inasmuch  as  the 
declaration  is  for  one  thousand  dollars,  and  the  judgment  for 
two  thousand  and  twenty  dollars,  this  judgment  could 
not  be  ^pleaded  in  bar  of  a  recovery  in  another  action  [43*] 
on  the  note,  the  declaration  in  such  action  counting  on 
a  note  for  two  thousand  dollars,  and  that  parol  evidence  could 
not  be  admitted  to  show  that  the  judgment  was  in  fact  upon 
this  note. 

In  the  first  place,  the  note  is  not  described  in  the  declara- 
tion as  for  one  thousand  dollars.  In  the  next  place,  if  it  was, 
it  was  a  variance  merely,  which  the  party  cannot  avail  of  on 
this  motion.  Nor  is  it  true,  that  this  judgment  could  not  be 
pleaded  in  bar  of  another  recovery  on  this  note,  or  that  parol 
proof  could  not  be  admitted  to  prove  the  identity.  Under  the 
plea  of  a  former  recovery,  parol  proof  is  often  resorted  to  for 
such  purpose.  But,  be  that  as  it  may,  the  note,  warrant  of 
attorney  and  cognovit,  which  are  all  a  part  of  the  files  of  tSe 
court,  establish  the  identity,  and  show  that  into  the  declara- 
tion a  clerical  error  has  entered.  This  is  such  an  error  as  the 
cognovit  releases,  and  cannot  be  available  here. 

It  is  next  insisted  that  the  judgment  was  prematurely  en- 
tered. This  is  not  so.  The  note  was  dated  November  IT,  and 
payable  on  demand.  The  judgment  was  not  entered  until  the 
20th,  three  days  after  the  note  was  due.  But  the  plaintiff  in 
error  insists  an  actual  demand  should  have  been  made  before 
the  judgment  was  entered.  The  commencement  of  a  suit  is 
held  to  be  a  demand  which  the  party  waived  by  his  cognovit. 
That,  anc1  the  recitals  and  promises  in  it,  should  operate  at 
least  as  a  waiver  of  a  demand.  But  if  a  demand  was  neces- 
sary, it  is  now  too  late  to  make  the  objection.  It  does  not  go 
to  the  merits,  and  should  have  been  made  when  the  judgment 
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was  entered,  or  as  soon  thereafter  as  counsel  could  be  heard 
on  a  motion  to  vacate  the  judgment  for  that  cause  and  on  that 
ground.  If  it  was  error  to  take  the  judgment  without  first 
demanding  payment,  it  is  cured  by  the  confession  of  the  judg- 
ment, which  is  within  the  power  granted  by  the  warrant  of 
attorney. 

The  next  objection  is  that  there  was  no  proof  of  the  execu- 
tion of  the  warrant  of  attorney.  The  affidavit  of  Patten  is 
full  to  the  point  that  he  was  well  acquainted  with  the  hand- 
writing of  the  firm  of  Hall  &  Brother,  and  that  the 
[44*]  signatures  *to  the  note,  and  to  the  warrant  of  attorney 
were  genuine.  It  is  immaterial  how  he  acquired  the 
knowledge  of  the  handwriting,  it  is  sufficient  for  the  purposes 
of  this  case,  that  the  affiant  was  willing  to  swear  and  did 
swear  that  he  was  well  acquainted  with  the  handwriting. 
This  affidavit  includes  as  well  the  signature  of  M.  Y.  Hall  to 
the  warrant  of  attorney,  as  that  of  Hall  &  Brother  to  the  note. 

As  this  motion  was  made  near  three  years  after  the  judg- 
ment was  entered,  it  would  be  difficult  for  the  court  hearing 
the  motion,  to  certify  what  testimony  was  before  the  court 
rendering  the  judgment.  We  do  not  understand  the  court, 
in  this  bill  of  exceptions,  to  certify  that  no  other  evidence 
was  before  the  court  in  1860,  than  that  specified.  The  judge 
merely  states  that  Mr.  Metzner,  the  defendant's  counsel,  made 
an  affidavit  that  there  was  no  other  testimony.  That  amounts 
to  nothing.  The  confession  was  in  open  court,  and  the  judg- 
ment was  a  judicial  act  done  in  open  court,  and  it  must  be 
presumed  the  court  had  sufficient  evidence  before  it  to  justify 
the  rendition  of  the  judgment.  At  this  late  day,  after  the 
inexcusable  laches  of  the  defendant,  and  the  delay  unac- 
counted for,  much  will  be  presumed  to  sustain  the  judgment 
of  the  court,  and  the  more  especially  as  the  defendant  has  not 
attempted  to  show  any  merits,  or  that  he  has  been  deprived  of 
any  legal  defense. 

The  cognovit  signed  by  A.  M.  Herrington,  an  attorney  of 
the  court,  was  valid  and  effective,  until  repudiated  by  him. 
He  has  never  repudiated  it,  and  no  exception  can  be  taken  to 
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it,  as  it  is  in  precise  conformity  to  the  power  granted  by  the 
warrant  of  attorney. 

But  a  conclusive  answer  to  all  the  objections  urged  here  is, 
that  this  judgment  was  confessed  in  open  court,  and  it  is  a 
legal  presumption  that  the  authority  to  confess  it  was  judi- 
cially passed  upon  by  the  court.  Boundyv.  Hunt,  24  111.,  598. 

If  there  be  any  errors,  they  were  released  by  this  confession, 
and  no  formal  plea  of  a  release  is  necessary.  The  confession 
of  the  judgment  is,  of  itself,  an  operative  release,  and  effectual 
for  all  purposes.  'No  meritorious  defense  to  this  note  has  been 
set  up,  no  errors  we  can  notice  have  been  pointed  out, 
and  *we  are  satisfied  the  circuit  court  properly  refused  [45*] 
the  motion  to  vacate  the  judgment,  and  we  affirm  the 
decision. 

Judgment  affirmed. 


Harvey  B.  Hurd  et  al.  vs.  Theodore  P.  Case. 

Cross-bill  to  redeem  :  By  junior  against  prior  incumbrancer  and  pur. 
chaser  pendente  lite;  notice. 
Where  a  mortgagee  filed  a  bill  to  foreclose  his  mortgage,  making  the 
holder  of  a  junior  mortgage  a  party  defendant,  and  while  the  suit 
was  pending,  advertised  and  sold  the  property  under  the  power  ot 
sale  contained  in  his  mortgage,  to  a  third  party,  and  a  few  days  there- 
after the  junior  mortgagee  filed  his  answer  admitting  the  prior  mort- 
gage and  its  nonpayment,  and  also  a  cross-bill  setting  up  the  facts, 
asking  a  discovery  as  to  the  amount  due  upon  the  prior  mortgage, 
making  such  purchaser  a  party,  and  praying  that  the  sale  be  vacated, 
a  redemption  permitted,  and  the  prior  mortgage  be  assigned  to  him 
upon  payment  of  the  amount  due,  it  was  held,  that  the  complainant 
in  such  cross-bill  was  entitled  to  the  relief  prayed.  The  pendency  of 
the  suit  was  notice  to  the  purchaser  so  as  to  subordinate  the  rights 
he  acquired  by  his  purchase,  to  any  decree  which  might  be  made  in 
the  suit.1 

1  As  to  purchasers,  pendente  lite,  being  affected  by  the  decree,  etc.,  see 
Jackson  o.  Warren,  post,  331;  Dickson  v.  Todd,  43  111.,  504;  Roberts  v. 
Fleming,  53  id.,  196;  Alwood  v.  Mansfield,  59  id.,  496;  Krebauui  v.  Cor 
dell.  03  id.,  23;  Ellett  v.  Tyler,  41  id.,  449  (mechanic's  lien). 
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Power  of  Sale  :  Must  be  exercised  fairly. 
Sales  under  power  contained  in  a  mortgage  will  be  held  subject  to  the 
strictest  scrutiny,  and  will  be  set  aside  for  any  appearance  of  unfair- 
ness.1  The  fact  of  putting  subsequent  incumbrancers  to  defend  a 
bill  to  foreclose  the  mortgage  tends  to  lull  them  to  security  against 
any  proceeding  to  sell  the  premises  under  the  power  of  sale  pending 
the  bill,  and  is  a  practice  which  will  not  be  sanctioned. 

Cross-bill  :  Object  and  scope  op 
When  a  defendant  in  chancery  is  entitled  to  affirmative  relief  in  respect 
to  the  subject  matter  of  the  original  suit,  he  can  only  obtain  it  by 
means  of  a  crossbill. 

Same. 
A  cross-bill  must  be  confined  to  the  subject  matter  of  the  original  bill; 
but  the  only  limitation  as  to  new  averments  therein  is,  that  they  must 
grow  out  of,  and  be  connected  with  the  subject  matter  of  the  original 
bill. 

Same. 
Where  the  original  bill  was  filed  to  foreclose  a  mortgage,  making  a 
junior  incumbrancer  a  party,  and  such  junior  incumbrancer  filed  his 
cross-bill  for  a  discovery  of  the  amount  due  upon  the  prior  mortgage, 
to  set  aside  a  sale,  pendente  lite,  under  the  power  of  sale  contained  in 
the  prior  mortgage,  and  to  redeem  therefrom,  it  was  held,  that  the 
cross-bill  was  properly  filed. 

Same. 
New  parties  may,  when  necessary,  be  made  in  a  cross-bill.8    Thus,  on  a 
cross-bill  by  a  junior  incumbrancer  to  redeem,  the  purchaser,  at  a 
sale,  pendente  lite,  under  the  power  of  sale  contained  in  the  prior 
mortgage,  is  a  necessary  party. 


Error  to  Superior  Court  of  Chicago. 
The  facts  are  stated  by  the  court. 


1  See  Waite  v.  Dennison,  51  111.,  319;  Longwith  v.  Butler,  3  Gilm.,  82; 

Dempster  v.  West,  69  111.,  613. 

2  See,  also,  Ballance  v.  Underbill,  3  Scam.,  453;  Tarleton  v.  Vietes,  1 
Gilm.,  470;  Morgan  v.  Smith,  11  111.,  195;  Jones  v.  Smith,  14  id.,  229;  Fer- 
ris v.  McClure,  36  id.,  77 ;  Atkin  v.  Merrill,  39  id.,  63  j  Stone  v.  Smoot,  139 
id.,  409;  Howett  «.-Selby,  54  id.,  151;  Kennedy  v.  Kennedy,  QQ  id.,  190; 
Thompson  v.  Shoemaker,  68  id.,  256;  Campbell  v.  Benjamin,  69  id.,  244; 
Wing  v.  Goodman,  75  id.,  159.  As  to  cross-bills  in  mechanics'  lien  cases, 
see  Howett  v.  Selby,  54  id.,  151 ;  Thielman  v.  Carr,  75  id.,  385.  As  to  mak- 
ing answer  a  cross-bill,  see  Thielman  ©.  Carr,  supra. 

3  See  on  the  subject  of  parties  to  cross-bills,  Kennedy  v.  Kennedy,  66  111., 
190;   Thompson  v.  Shoemaker,  68  id.,  256. 
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Messrs.  Hurd  dk  Booth,  for  plaintiffs  in  error.    Edward 
S.  Isham,  for  defendant  in  error. 

Caton,  C.  J.  Case  held  a  mortgage  on  the  premises  in 
question,  containing  a  power  of  sale.  Junior  to  this,  Hurd  and 
Tracy  held  a  trust  deed  or  mortgage.  Case  filed  a  bill  to 
foreclose  his  mortgage,  making  Hurd  and  Tracy  defendants, 
as  subsequent  incumbrancers.  Pending  this  suit,  Case  ad 
vertised  and  sold  the  property  under  the  power  of  sale  con- 
tained in  his  mortgage  and  Otis  became  the  purchaser.  A 
few  days  after  the  sale,  and  while  the  original  bill  was  still 
pending,  Hurd  and  Tracy  filed  their  answer,  admitting  Case's 
mortgage  and  that  it  was  not  fully  paid,  and  they  also  filed  a 
cross-bill,  setting  forth  the  facts  as  stated,  asking  for  a  dis- 
covery of  the  amount  due  upon  Case's  mortgage,  making  Otis 
a  party,  thereby  asking  that  the  sale  to  him  be  set  aside,  and 
that  they  be  permitted  to  redeem,  and  that  the  Case  mortgage 
be  assigned  to  them  upon  their  paying  the  amoimt  due 
thereon.  To  this  cross-bill  a  demurrer  was  sustained,  and  the 
complainants  in  the  original  suit  were  permitted  to  dismiss 
that  bill,  upon  which  the  case  is  brought  here  for  review. 

If  this  cross-bill  was  properly  filed,  there  can  be  no  doubt 
that  the  complainants  in  it  were  entitled  to  the  relief  sought. 
The  pendency  of  that  suit  was  notice  to  Otis,  the  purchaser, 
so  as  to  subordinate  the  rights  he  acquired  by  the  purchase, 
to  any  decree  which  might  be  made  in  that  suit.  "We 
have  often  said  **that  such  sales  must  be  held  sub-  [49*] 
ject  to  the  strictest  scrutiny,  and  will  be  set  aside  for 
any  appearance  of  unfairness.  The  very  fact  of  putting  the 
subsequent  incumbrancers  to  defend  a  bill  to  foreclose  the 
mortgage  tended  to  lull  them  to  security  against  any  proceed- 
ing to  sell  the  premises  under  the  power  of  sale  contained  in 
the  mortgage.  We  cannot  sanction  a  practice  fraught  with 
such  danger  to  unsuspecting  parties,  however  innocent  may 
have  been  the  design  in  this  particular  case. 

Two  objections  are  urged  to  the  cross-bill.     First,  that  it 
introduces  new  matter  not  germain  to  the  matter  of  the  origi- 
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nal  bill,  and  second,  that  it  makes  Otis  a  defendant,  who  was 
not  a  party  to  the  original  bill. 

A  cross-bill  must,  no  doubt,  be  confined  to  the  subject 
matter  of  the  original  bill.  A  subject  matter  of  litigation, 
foreign  to  the  subject  matter  of  the  original  bill  must  not  be 
admitted  into  a  cross-bill.  Here  the  subject  matter  of  the 
original  bill  was  this  mortgage,  to  foreclose  which  it  was  filed. 
If  the  subject  matter  of  the  cross-bill  were  the  specific  per- 
formance of  a  contract  for  the  sale  of  other  lands,  it  would 
have  no  connection  with  the  subject  matter  of  the  original 
bill.  Being  foreign  to  such  subject  matter,  it  would  not  be 
a  proper  subject  of  litigation  for  a  cross-bill.  Here,  the  sub- 
ject matter  of  the  cross-bill  is  the  same  as  in  the  original 
bill,  it  only  goes  further  and  states  additional  facts  in  relation 
to  that  subject  matter,  which  shows  that  the  complainants  in 
the  cross-bill  are  entitled  to  affirmative  relief.  Such  is  the 
legitimate  object  of  a  cross-bill.  "When  a  defendant  is  enti- 
tled to  affirmative  relief  in  respect  to  the  subject  matter  of 
the  original  suit,  he  can  only  obtain  it  by  means  of  a  cross- 
bill, and  it  is  very  rare  that  all  the  facts  which  would  entitle 
the  defendant  to  such  affimative  relief  appear  in  the  original 
bill,  but  almost  invariably  they  have  to  be  stated  for  the 
first  time  in  the  cross-bill,  and  the  only  limitation  as  to  such 
new  averments  is  that  they  must  grow  out  of,  and  be  con- 
nected with,  the  subject  matter  of  the  original  bill.  Here 
they  are  not  foreign  to  it,  but  directly  connected  with  the 
original  matter.  Indeed,  a  more  appropriate  case  for  a  cross- 
bill could  hardly  be  imagined. 
[50*]  *Nor  is  it  an  objection  that  Otis  was  made  a  defend- 
ant in  the  cross-bill.  If  a  precedent  were  wanted  for 
bringing  in  new  parties  in  the  cross-bill,  one  is  found  in  Jones 
v.  Smith,  14  111.,  229.  By  his  purchase,  pendete  lite,  he  be- 
came an  indispensable  party  to  the  cross-bill,  in  view  of  the 
relief  which  was  sought.  If  this  necessity  does  not  often  ex- 
ist, in  that  case  and  this,  we  find  it  may  exist  when,  necessari- 
ly, the  practice  must  be  admitted. 

The  decrees  dismissing  the  original  bill  and  sustaining  the 
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demurrer  to  and  dismissing  the  cross-bill  are  reversed  and  the 
suit  remanded. 
Decree  reversed. 


Samuel  Barton  et  al.  vs.  "William  S.  Moss. 

Tax  Title:  Purchase  by  agent,  when  inures  to  principal. 

Where  a  party  is  agent  for  another  in  the  payment  of  taxes  upon  his 
land,  and  having  money  in  his  hands  belonging  to  his  principal,  suf- 
fers his  land  to  be  sold  for  taxes,  and  himself  becomes  the  purchaser, 
such  purchase  inures  to  the  benefit  of  his  principal,  and  he  will  hold 
the  title  as  his  trustee  and  may  be  compelled  to  reconvey  the  same.1 

Answer  in  Chancery:  Evidence  to  overcome. 
Where  the  allegations  of   a  bill    are  denied  by  a  sworn  answer,  the 
answer  must  be  overcome  by  the  evidence  of  two  witnesses  or  its 
equivalent,  or  relief  cannot  be  granted.8 

Error  to  Circuit  Court  of  Peoria  County. 

Bill  in  chancery  by  Samuel  Barton,  Simeon  Barton  and 
Jonathan  Barton,  owners  of  the  land  in  question,  against  de- 
fendant in  error.  The  facts  relating  to  the  first  question  re- 
ferred to  by  the  court  are  sufficiently  stated  in  the  opinion. 
The  town  lot  referred  to  by  the  court  was  alleged  by  com- 
plainants to  have  been  purchased  by  Moss  on  a  sale  by  other 
creditors  on  execution  against  one  Parker,  Moss  acting  in  such 
purchase  as  the  agent  of  the  estate,  of  which  Simeon  Barton 
was  one  of  the  heirs,  under  an  arrangement  with  Parker  who 
was  indebted  to  the  estate,  that  in  case  the  lot  was  not  re- 
deemed by  him  (Parker)  it  should  be  deemed  a  payment  of 
the  order  given  Moss  by  the  heirs  of  said  eslate  for  collec- 
tion against  him,  and  that    he  would   not    redeem  without 

1  See  the  cases  on  this  point  fully  collected  in  Blackw.  Tax  Titles  (4th 
ed.),  *401  and  notes ;  also  Bush  v.  Huston,  75  111.,  343. 

8  Martin  v.  Dryclen,  1  Gilm.,  187;  Stevenson  v.  Mathers,  67  111.,  123;  Fish 
v.  Stubbings,  65  id.,  492. 

As  to  effect  of  answer  where  oath  is  waived  or  not  required  by  statute, 
as  in  divorce  cases,  see  Adlard  v.  Adlard,  65  111.,  212;  Coursey  v.  Coursey, 
60  id.,  186. 
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also  making  payment  of  such  order.  The  lot  was  not  re- 
deemed; and  the  bill  seeks  an  account,  a  decree  for  the 
amount  of  the  order  thus  collected,  and  a  reconveyance  of  the 
land  in  question  to  plaintiffs  in  error,  on  the  ground  that  it  is 
held  by  Moss  as  their  trustee,  he  being,  as  alleged,  an  agent  for 
the  payment  of  the  taxes  thereon,  and  being  at  the  time  of 
the  purchase  for  taxes  largely  indebted  to  Simeon  for  labor, 
and  to  said  estate  for  the  amount  of  said  order.  The  court 
below  dismissed  the  bill. 

A.  Z»  Merriman,  for  plaintiffs  in  error.  Norman  H.  Pwr- 
ple,  for  defendant  in  error. 

Walker,  J.  This  case  depends  alone  upon  questions  of 
fact.  It  is  conceded,  that  if  Moss,  as  Barton's  agent,  pur- 
chased the  land  for  taxes  with  Barton's  money,  then  the  pur- 
chase inured  to  his  benefit,  and  whatever  title  was  acquired 
by  that  purchase,  Moss  holds  as  trustee.  It  is,  however,  in- 
sisted that  Moss'  agency  for  the  payment  of  the  taxes  had 
ceased  before  the  purchase  was  made.  The  evidence  shows 
that  defendant  in  error  was  to  pay  taxes  on  this  land  during 
the  time  plaintiff  in  error  should  continue  to  labor  for  him, 
or  until  they  should  settle.  It  appears  that  plaintiff  in  error 
ceased  to  labor  for  defendant  in  1842,  and  the  sale  for  taxes 
was  made  in  1843,  but  it  seems  they  never  have  settled. 
"Whether  the  agency  was  to  cease  on  the  happening  of  the  one 
or  the  other  of  these  contingencies  is  not  very  certain. 

It  can  make  very  little  difference  whether  the  agreement 
was  proved  to  have  been  the  one  or  the  other,  as  defendant, 
after  the  purchase,  repeatedly  recognized  the  purchase  as  hav- 
ing been  made  for  the  benefit  of  plaintiff  in  error.  When 
asked  why  lie  suffered  the  land  to  go  to  sale,  he  said  it  was  to 
strengthen  plaintiff's  title,  and  stated  that  he  would  transfer  it 
when  they  should  settle.  The  evidence  abundantly  shows  that 
he  had  ample  means  belonging  to  plaintiff  in  error  in  his  hands 
when  he  purchased  the  land,  and  still  has  a  large  sum  of  his 
money.  Under  these  circumstances,  every  principle 
[53*]  of  justice,  ^equity  and  fair  dealing,  requires  that  he 
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should  be  prevented  from  reaping  any  benefit  from  the 
purchase.  He  should,  upon  this  evidence,  have  been  decreed  to 
convey  the  title  acquired  at  the  tax  sale  to  plaintiff  in  error. 

On  a  settlement,  defendant  would,  of  course,  be  permitted 
to  retain  the  money  paid  at  the  tax  sale,  together  with  any 
sums  he  has  paid  as  taxes  on  this  land,  from  his  indebtedness 
to  plaintiff  in  error,  whether  for  labor  or  for  profits  derived 
from  the  land.  This  is  equitable  and  just,  but  beyond  that  he 
acquired  no  interest  in  the  land  by  the  purchase. 

The  evidence  in  reference  to  the  town  lot  is  insufficient  to 
show  that  it  was  purchased  in  satisfaction  of  both  judgments. 
The  answer  denies  that  it  was,  and  it  is  not  overcome  by  the 
evidence  of  two  witnesses,  or  its  equivalent.  This  being  true, 
a  case  is  not  made  requiring  the  granting  of  relief  as  to  the 
town  lot.  As  to  it  the  bill  was  properly  dismissed.  But  for 
the  error  indicated,  the  balance  of  the  decree  of  the  court 
below  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


Galen  Eastman  vs.  Thomas  Brown. 

New  Trial  :  When  granted  by  appellate  court  on  the  ground  that  finding  is 
against  the  evidence. x 
Where  the  only  question  presented  on  an  appeal  to  the  supreme  court  is 
on  the  facts,  and  they  have  been  thoroughly  examined  and  consid- 

1  Where  the  trial  of  a  question  of  fact  is  by  the  court  without  the  inter- 
vention of  a  jury,  its  finding  will  be  affirmed  or  reversed  by  the  same  rules 
as  if  tried  by  a  jury.  Ambs  v.  Hon  ore,  24  111,  122;  Toledo,  W.  &  W. 
R'y  Co.  v.  Elliott,  76  111.,  67. 

To  the  point  that  the  finding  must  be  clearly  against  the  weight  of  the 
evidence,  in  order  to  warrant  its  being  disturbed,  see  Allen  v.  Smith,  3 
Scam.,  97;  Ellis  v.  Locke,  2  Gilm.,  459;  Dawson  v.  Robbins,  5  id.,  72; 
Evans  v.  Fisher,  id.,  572;  Welden  v.  Francis,  12  111.,  460;  Mann  v.  Russell, 
11  id.,  586;  Chicago  &  R.  I.  R.  R  Co.  v.  Hutchins,  34  id.,  108;  Same  v. 
Crandall,  41  id.,  234;  Town  of  Vinegar  Hill  v.  Busson,  42  id.,  45;  Toledo, 
P.  &  W.  R'y  Co.  v.  McClannon,  41  id.,  234;  Hope  Ins.  Co.  v.  Lonergan,  48 
id.,  49;  Davis  v.  Hoeppner,  44  id.,  306;  Sawyer  v.  Daniels,  48  id.,  269; 
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ered  by  the  court  below,  without  a  jury,  the  appellate  court  will  not, 
without  the  strongest  reasons,  interfere  with  the  finding  of  that  court. 

Fraud  :  Of  agent  against  principal^  not  available  to  vendee. 

Where  a  party  acts  as  agent  in  the  sale  of  personalty,  and  no  fraud  is 
committed  by  him  against  the  purchaser,  such  purchaser  cannot,  it 
seems,  escape  the  payment  of  a  note  given  by  him  to  the  agent  foi 
part  of  the  purchase  price  on  the  ground  of  fraud  committed  by  the 
agent  against  his  principal. 

Consideration  : 
Where  an  agent  is  authorized  to  sell  personalty  at  a  certain  price,  with 
an  agreement  that  he  may  have  all  he  can  make  over  such  price  for 
making  the  sale,  and  a  sale  is  made  by  him  for  a  larger  price  than 
that  stipulated,  and  the  agent  joins  with  the  purchaser  in  an  indem- 
nity bond  and  gives  a  chattel  mortgage  on  his  own  property  to  se- 
cure the  payment  of  certain  liabilities  of  the  vendor  assumed  by 
vendee  as  a  part  of  the  purchase  money ;  and  the  agent  takes  a  prom- 
issory note  in  his  own  name  for  the  excess  over  the  stipulated  price, 
the  property  sold  and  the  risk  run  by  the  agent  in  giving  said  bond 
and  executing  said  chattel  mortgage  will,  it  seems,  constitute  a  suffi. 
cient  consideration  to  uphold  such  note. 

Appeal  from  Superior  Court  of  Chicago. 

Assumpsit  by  appellee  against  appellant,  upon  a  note  of 
$750,  dated  November  3,  1860,  and  payable  July  1,  1860. 

The  facts  are  substantially  as  follows:  Teetzel,  who  jointly 
with  appellee  owned  the  propeller  J.  Barber,  offered  to  sell  his 
half  interest  therein  to  Eastman,  about  October  1,  1860,  for 
$3,750,  payable  as  follows:  $500  cash,  and  the  balance  by 
paying  a  note  of  $3,000  and  one-half  of  another  note  of  $500, 
for  the  payment  of  which  Teetzel  was  liable;  but  the  subject 
was  postponed  by  Eastman  for  the  purpose  of  ascertaining 

Palmer  v.  Weir,  52  id.,  341 ;  Chillicothe  Ferry,  R.  &  B.  Co.  v.  Jameson,  48 
id.,  281:  Sheeran  v.  Chicago  &  M.  R'y  Co.,  48  id.,  523;  Lawrence  v.  Hager- 
man,  56  id.,  68;  City  of  Peru  v.  French,  55  id.,  317;  Kuhner  <o.  Blitz,  56 
id.,  171 ;  Toledo,  P.  &  W.  R'y  Co.  v.  Firth,  60  id.,  451 ;  Young  v.  Schorling, 
60  id.,  148;  Walkers  Martin,  59  id.,  348;  Illinois  Cent,  R.  R.  Co.  v.  Dun- 
ning, id.,  192;  Toledo,  P.  &  W.  R'y  Co.  ft.  Hobble,  61  id.,  388;  Keller  v. 
Rossbach,  61  id.,  342;  Aurora  Fire  Ins.  Co.  v.  Eddy,  55  id.,  213;  Reynolds  v. 
Lambert,  69  id.,  495;  Summers  v.  Stark,  76  id.,  208;  Edgman  v.  Ashelby, 
76  id.,  161;  Toledo,  W.  &  W.  R'y  Co.  v.  Moore,  77  id.,  217;  Chapman  v. 
Burt,  77  id.,  337;  Plummer  v.  Rigdon,  78  id.,  222;  Miller  v.  Balthasser,  78 
id.,  302. 
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whether  Brown  objected  to  the  arrangement.  Subsequently, 
at  an  interview  between  Brown  and  Teetzel,  the  latter  in- 
formed Brown  of  his  offer  to  Eastman,  and  told  him  he  would 
let  him,  Brown,  have  any  excess  made  by  him  over  the  $500, 
if  he  made  the  sale,  as  all  he  desired  was  a  release  from  the 
above  mentioned  notes  against  him  for  the  purchase  price  of 
the  boat,  and  the  $500.  Subsequently,  at  an  interview  be 
tureen  Brown  and  an  agent  of  Eastman,  named  Merrill, 
Brown  informed  Merrill,  although  he  does  not  seem  to  have 
been  authorized  to  make  such  statement,  that  said  half  inter- 
est would  be  sold  for  $4,500,  and  no  less,  which  being  com- 
municated to  Eastman,  Merrill  was  by  him  directed  to  make 
the  purchase,  whereupon  the  following  instrument  was  exe- 
cuted by  the  parties: 

*  "  Chicago,  October  23,  1860.     [55*] 

"  This  is  to  certify  that  I  have  this  day  sold  to  Galen 
Eastman  half  the  propeller  J.  Barber,  with  all  her  furniture 
and  tackle,  for  $500  cash;  $250  to  pay  half  of  note  due  this 
fall,  and  also  to  assume  the  note  given  by  Teetzel  &  Brown  to 
Lind  &  Slater,  $3,000,  due  in  the  fall  of  1861,  and  to  pay 
Mathias  Teetzel  $750,  during  the  next  season  of  navigation, 
as  may  be  agreed,  making  in  all  $4,500,  for  the  one-half  of 
said  propellor;  and  I,  Galen  Eastman,  agree  to  pay  the  money 
as  aforesaid,  and  to  assume  the  said  payments. 

"  Thos.  Brown,  as  Agent  for  Mr.  Teetzel 
"  Galen  Eastman,  per  B.  Merrill." 

October  29,  1860,  the  $500  paid  by  Eastman  was  given  by 
Brown  to  Teetzel,  but  Teetzel  was  not  then  informed  of  the 
execution  of  the  instrument  above  quoted,  though  he  learned 
of  it  before  the  final  completion  of  the  trade.  At  that  inter- 
view (October  29th),  the  following  paper  was  drawn  up  by 
Teetzel,  and  delivered  to  Brown: 

"  St.  Joseph,  Mich.,  October  29,  1860. 
"  I  will  sell  my  half  of  the  propeller  J.  Barber,  on  the  con- 
ditions as  follows:     1st.  That  I  am  entirely  released  from  the 
payments  yet  to  be  made  on  the  boat,  viz:  a  note  for  $500 
and  interest,  due  in  December,  1860,  signed  by  Brown  & 
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Teetzel;  and  that  the  party  cause  the  release  of  a  mortgage 
given  by  me  as  collateral  to  said  notes.  Then,  after  the  above 
conditions  are  fully  complied  with,  the  party  is  to  pay  me  in 
hand  $500  in  cash.  In  case  the  notes  and  mortgage  cannot 
be  released,  I  will  accept  the  following  securities,  viz:  pay- 
ment of  the  $500  note  and  interest,  and  a  bond  of  indemnity, 
signed  by  all  parties  interested  in  said  boat,  and  a  mortgage 
on  the  same,  conditioned  that  if  the  $3,000  note  and  interest 
is  not  paid  at  maturity,  all  parties  whatever  having  any  inter- 
est in  said  boat  are  to  forfeit  all  right,  title  and  inter- 
[56*]  est  in  the  same,  and  they  are  to  bind  ^themselves  to 
deliver  the  boat  to  me  for  sale,  to  meet  the  $3,000  note. 
I  am  also  to  have  the  boat  for  one  more  trip  to  this  place. 

"M.  Teetzel." 
By  the  instrument  last  quoted,  which  was,  by  Teetzel  before 
delivery  to  Brown,  inclosed  in  an  envelope,  and  directed  to 
Eastman,  it  was  intended  to  give  Brown  authority  to  sell  gen- 
erally to  any  purchaser,  but  Eastman  was  by  Teetzel  expected 
to  purchase,  provided  said  terms  were  complied  with.  The 
trade  was  finally  completed  about  November  1,  1860,  Brown, 
Eastman,  Teetzel  and  Merrill  being  present,  and  an  indemnity 
bond  signed  by  Eastman  and  Brown,  and  a  chattel  mortgage 
on  the  entire  vessel  given  to  Teetzel  as  required  by  said  in- 
strument; and  it  was  then  understood  by  Eastman  and  Mer- 
rill that  the  purchase  money  paid  by  them  was  $4,500,  and 
on  the  delivery  of  the  mortgage  and  bond  by  Eastman  to 
Teetzel,  the  instrument  last  above  quoted  was  also  surren- 
dered by  Eastman  to  Teetzel.  Eastman  had  previously  paid 
said  $500  note.  The  remaining  facts  are  sufficiently  stated 
by  the  court. 

The  error  assigned  was  that  the  finding  of  the  court  below 
for  the  plaintiff  was  against  the  evidence. 

Walker  eft  Thomas,  for  appellant.     Bumham  eft  Martin, 
for  appellee. 

Bkeese,  J.     This  was  an  action  of  assumpsit  brought  in  the 
superior  court  of  Chicago,  upon  a  promissory  note,  and   tried 
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by  the  court  without  a  jury  on  the  general  issue,  and  fraud 
and  want  of  consideration.  The  issues  were  found  for  the 
plaintiff,  and  judgment  rendered  for  the  amount  of  the  note 
and  the  interest,  from  which  this  appeal  is  taken.  There  is 
no  question  of  law  raised  on  the  record,  the  only  question 
presented  being  on  the  facts,  and  they  having  been  thoroughly 
examined  and  considered  by  the  court  below,  on  a  question  of 
fraud  and  want  of  consideration,  we  would  not,  without  the 
strongest  reasons,  interfere  with  the  finding  of  that  court. 

From  a  close  examination  of  the  evidence  in  the  record,  we 
can  discover  no  fraud  perpetrated  by  the  appellee  against  the 
appellant,  however  much  he  may  have  committed  as  against 
Teetzell,  the  joint  owner  with  him  of  the  boat.1  It  will  be 
observed  that  the  appellee  had  undertaken  to  bargain  and  sell 
Teetzel's  interest  in  this  boat  to  the  appellant  for  the  sum  of 
four  thousand  five  hundred  dollars,  and  had  closed  it,  except 
making  out  the  papers  and  receiving  the  cash  payment,  six 
days  before  Teetzell  wrote  the  paper  signed  by  him  and  called 
exhibit  A.  That  bears  date  October  29.  The  sale  to  appel- 
lant by  appellee  was  made  on  the  23d,  as  appears  by  exhibit 
B,  and  by  which  appellant  was  bound  in  law.  Here  was  a 
complete  bargain  made  without  any  misrepresentations  at  that 
time.  It  was  not  until  six  days  thereafter  that  Teetzell 
made  *a  general  offer,  not  to  appellant  alone,  but  to  [*58] 
all  the  public,  that  he  would  take  a  less  sum.  The 
bargain  was  closed  between  appellant  and  appellee  long  before, 
and  appellee  was  authorized  by  Teetzell  to  sell  and  retain  all  he 
could  get  for  the  vessel  over  and  above  three  thousand  seven  hun- 
dred and  fifty  dollars.  It  appears,  from  TeetzelPs  testimony, 
that  appellant  knew  appellee  was  making  seven  hundred  and 
iifty  dollars,  the  amount  of  the  note  sued  on,  when  the  busi- 
ness was  closed  up  at  Slater's  office.  Appellee  signed  a  bond 
of  indemnity  with  appellant,  and  joined  appellant  in  a  chattel 
mortgage  on  the  vessel,  all  which  he  was  under  no  obligation 

1  See,  also,  Merryman  v.  David,  31  111.,  404,  where  the  transaction  related 
to  realty. 

47 


59  OTTAWA, 


Miles  vs.  Danforth. 


to  do.  And  at  the  very  time  of  this  closing  of  the  bargain,, 
the  appellant  inquired  of  appellee  if  it  would  make  any  dif- 
ference, as  the  parties  were  in  a  hurry,  whether  he  made  "  that 
note  "  then  or  at  some  other  time,  to  which  appellee  replied, 
it  would  make  no  difference.  It  is  a  most  violent  presump- 
tion that  "  that  note  "  is  the  one  sued  on,  as  it  bears  date  two 
days  after  the  consummation  of  the  sale  in  Slater's  office. 
Again,  it  is  clearly  shown,  by  Slater's  testimony,  that  the  ap- 
pellant knew  appellee  was  making  the  amount  of  this  note  in 
the  sale.  Again,  when  called  upon  for  payment,  some  weeks 
after  it  was  due,  in  July,  1861,  he  made  no  objection  to  the 
justice  of  the  claim,  said  it  was  all  right,  but  being  pressed  by 
a  large  payment  he  had  to  make  on  the  vessel,  he  could  not 
then  pay  it,  but  would  pay  it  when  he  was  in  funds. 

It  is  evident  appellant  has  received  all  he  contracted  for, 
and  at  the  price,  including  this  note,  he  voluntarily  agreed  to 
give,  and  no  ground  appears  on  which  to  base  either  of  the 
special  pleas.  No  fraud  is  shown  in  procuring  the  note,  and 
the  consideration  for  it  is  found  in  the  vessel,  and  the  risk  ap- 
pellee ran  in  joining  in  an  indemnity  bond,  and  giving  a  chat- 
tel mortgage  on  his  interest  in  the  vessel  to  secure  Teetzell. 
It  is  very  clear,  after  paying  this  note,  appellant  will  have 
paid  no  more  for  the  vessel  than  he  knowingly  and  fairly  con- 
tracted to  pay. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


[59*]    *Benjamin  E.  Miles  et  al.  vs.  Almon  G.  Danforth. 

Continuance  :  Diligence  in  endeavoring  to  procure  attendance  of  witnesses. 
The  action  in  this  case  was  brought  to  the  September  term,  1862,  and 
was  then  continued  at  the  instance  of  defendants.  At  the  February- 
term,  1863,  application  was  again  made  by  the  defendants  for  a  con- 
tinuance, on  the  ground  of  the  absence  of  two  material  witnesses, 
who,  as  was  stated  in  the  affidavit,  for  a  year  prior  thereto,  had  been 
and  then  were  in  the  military  service  of  the  United  States,  one  as  a 
captain  in  the  47th  regiment  of  Illinois  volunteers,  and  the  other  a» 
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a  soldier  in  the  8th  regiment,  and  were  moving  from  place  to  place 
in  the  states  of  Mississippi,  Tennessee  and  Alabama.  A  subpoena 
was  issued  by  defendants  in  the  first  part  of  December,  1862,  to  the 
county  of  their  residence,  but  they  could  not  be  found.  A  commis* 
sion  was,  about  December  3,  1862,  issued  to  a  captain  of  said  47th 
regiment,  to  take  the  depositions  of  said  witnesses,  and  was  at  once 
forwarded  by  mail  to  the  said  commissioner  at  Corinth,  Mississippi, 
where  said  commissioner  and  witnesses  were  then  believed  to  be; 
but  owing  to  the  disturbed  condition  of  aftairs  in  that  neighborhood, 
said  commissioner  had  been  unable  to  take  and  return  said  commis- 
sion and  deposition.  The  affidavit  also  stated  that  the  defendants 
knew  no  other  reliable  person  to  take  said  depositions,  and  that  the 
commission  was  procured  and  forwarded  without  delay,  as  soon  as 
defendants  learned  the  whereabouts  of  said  witnesses ;  that  they  ex- 
pected to  procure  the  depositions  of  said  witnesses  by  the  next  term, 
etc.:  Held,  that  sufficient  diligence  had  been  shown,  and  that  con- 
tinuance should  have  been  granted. 

Error  to  Circuit  Court  of  Tazewell  County. 

Assumpsit  by  defendant  in  error  against  plaintiffs  in  error. 
The  error  assigned  in  this  cause  was  the  refusal  of  the  circuit 
court  to  grant  defendant's  motion  for  a  continuance.  The  ac- 
tion was  brought  to  the  September  term,  1862,  of  the  court 
below,  and  was  then,  on  defendant's  motion,  continued.  The 
motion  now  in  question  was  made  at  the  February  term,  1863, 
and  the  affidavit  upon  which  it  was  based,  stated  that  the  de- 
fendants could  not  with  safety  go  to  trial  without  the  testi- 
mony of  certain  witnesses  named  Chester  Andrews  and 
Frank  Lawson,  residents  of  said  county,  but  who  then  and 
for  a  year  prior  thereto  were  in  the  United  States  military 
service,  and  were  both  at  that  time  at  some  place  in  Missis- 
sippi, Alabama  or  Tennessee.  Said  affidavit  then  stated  the 
materiality  of  their  testimony  (which  was  not  questioned), 
and  then  proceeded  with  the  following  statement : 

*"  That  said  Chester  Andrews  is  now,  and  since  this  [60*] 
suit  was  commenced,  a  captain  of  a  company  in  the 
47th  Eegiment  of  Illinois  Yolunteers,  and  in  the  active  dis- 
charge of  his  duties  as  such;  and  that  said  Lawson,  during 
the  same  period  was  and  still  is  a  soldier  in  the  8th  Keoi- 
ment  of  Illinois  Yolunteers,  and  moving  about  from  place  to 
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place  in  the  states  of  Mississippi,  Tennessee  and  Alabama. 
He  further  states  that  these  defendants  caused  a  summons  to 
issue  in  this  cause  in  the  first  part  of  December,  1862,  to  the 
sheriff  of  Tazewell  county,  for  said  Frank  Lawson  and  Chester 
Andrews,  but  said  sheriff  has  not  been  able  to  find  said  wit- 
nesses, as  deponent  is  informed  and  verily  believes.  He  fur- 
ther states  that  these  defendants  caused  a  potestatem  commis- 
sion to  issue  in  this  cause  out  of  and  under  the  seal  of  this 
court,  directed  to  Captain  Joseph  B.  Miles,  a  captain  in  the 
47th  Regiment  Illinois  Yolunteers,  commissioner  to  take  the 
depositions  of  said  Frank  Lawson  and  Chester  Andrews  in 
this  cause,  upon  interrogatories  duly  filed,  which  commission 
was  issued  on  or  about  the  3d  day  of  December,  1862,  which 
was  forwarded  to  him,  the  said  commissioner,  at  once  by  mail, 
but  said  commissioner  has  not  as  yet  been  able  to  take  said 
depositions,  or  either  of  them,  and  has  not  taken  and  returned 
the  same  to  this  court.  He  further  states  that  said  commis- 
sion was  procured,  issued,  and  forwarded  in  good  faith,  as 
soon  as  these  defendants  found  out  where  to  forward  the 
same;  that  said  commission  and  interrogatories  were  forward- 
ed by  mail  to  said  commissioner  at  Corinth,  in  the  state  of 
Mississippi,  where  said  commissioner  and  said  witnesses  were 
at  that  time,  as  he  verily  believes.     He  further  states  that, 

owing  to  the  disturbed    condition  of  affairs  in  that 
[61*]     neighborhood,  said  commissioner  has  *been  unable  to 

take  and  return  said  commission  and  depositions;  he 
states  expressly  and  positively  that  these  defendants  knew  of 
no  other  reliable  person  to  take  said  depositions;  that  said 
commission  was  procured  and  furnished  as  soon  as  the  defend- 
ants learned  the  whereabouts  of  said  Frank  Lawson  and  Ches- 
ter Andrews,  and  was  forwarded  without  delay.  He  further 
fully  expects  to  procure  the  depositions  of  said  witnesses, 
Lawson  and  Andrews,  by  the  next  term  of  this  court.  That 
this  application  is  not  made  for  delay,  but  that  justice  may 
be  done.  He  prays,  therefore,  that  this  cause  may  be  con- 
tinued." 
H.  Grove,  D.  Kyes  and  E.  N,  Powell,  for  plaintiffs  in  error. 
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H.  M.  Wead,  B.  S.  Prettyman,  and  A.  G.  Kirkpatrick,  for 
defendant  in  error. 

Caton,  C.  J.  The  court,  in  our  judgment,  erred  in  refusing 
to  continue  this  cause.  The  affidavit  shows  that  the  testimony 
of  the  absent  witnesses  would  be  material  in  the  cause,  and 
that  the  witnesses  are  soldiers  in  the  army  commanded  by 
General  Grant,  and  that  a  commission  has  been  sent,  by  mail, 
to  take  their  depositions.  We  will  not  now  say  that  no  effort 
need  be  made  to  procure  the  testimony  of  witnesses  thus  situ- 
ated, but  we  may  safely  say  that  very  little  probability  exists 
that  it  is  possible  to  get  the  testimony  of  soldiers  in  the  field, 
engaged  in  an  active  campaign,  as  we  know  this  army  had 
been.     At  any  rate,  the  efforts  in  this  case  we  deem  sufficient. 

The  j  adgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


*  Jerome  Hardisty  vs.  John  Glenn.  [62*] 

Possession  :  Extended  by  entry  under  a  deed. 
The  principle  ol  the  rule,  that  an  entry  upon  and  possession  of  the  im- 
proved portion  of  a  tract  of  land,  a  part  only  of  which  is  inclosed,  un- 
der a  conveyance  in  fee  for  the  whole,  there  being  no  adverse  posses- 
sion of  any  portion,  must  be  construed  to  be  coextensive  with  the 
grant,  is  not  that  the  fact  that  the  deed  purports  to  convey  a  fee,  ex- 
tends the  possession;  but  that  the  entry  under  such  a  deed  explains 
the  intention  of  the  party  when  he  performs  the  act,  and  removes 
all  doubt  which  would  exist  if  the  entry  was  not  under  a  deed,  where 
his  possession  would  be  limited  to  his  actual  occupancy.1 

Same  :    By  entry  under  a  lease. 
Where,  therefore  a  party  entered  under  a  lease  describing  an  entire  half 
section  as  the  demised  premises,  and  took  possession  of  the  improve- 
ments thereon  and  made  other  improvements  embracing  portions  of 
each  quarter,  the  same  principle  was  held  to  apply  and  his  possession 


1  See  Bowman  v.  Wettig,  39  111.,  416;  Fairman  v.  Beal,  14  id.,  244:  Pret- 
tyman  a  Wilkey,  19  id.,  235 ;  Goewey  v.  Urig,  18  id.,  238 ;  Barger  v.  Hobbs, 
67  id.,  592. 
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of  the  whole  considered  as  complete  as  if  the  entry  had  been  made 
under  a  deed  professing  to  convey  the  land. 
Evidence:  Declarations  of  plaintiff  as  to  extent  of  his  claim  of  possession. 
Where  a  lessee  of  a  tract  of  land  at  the  time  of  his  entry  upon  the  im- 
proved portion  thereof  under  his  lease,  and  before  any  dispute  had 
arisen  in  relation  thereto,  declared  that  he  claimed  possession  of  the 
entire  tract,  it  was  held  in  forcible  entry  and  detainer  subsequently 
brought  by  him,  that  such  declaration  was  admissible  in  his  behalf 
to  show  the  extent  of  his  possession.1 

Forcible  Entry  and  Detainer  :    By  lessee;  possession. 

A  tenant  in  possession,  under  his  lease,8  of  the  improved  portion  of  de- 
mised premises,  claiming  the  possession  of  the  whole,  has  a  sufficient 
possession  of  the  portion  uninclosed,  to  support  an  action  of  forcible 
entry  and  detainer  against  one  subsequently  and  forcibly  entering 
thereupon.3 

Same  :    Tenant  not  bound  by  waiver  of  right  of  possession. 

One  holding  land  as  tenant,  and  not  in  his  own  right,  has  no  power  to 
control  the  possession  so  as  to  render  it  adverse  to  the  landlord.  Any 
arrangement,  therefore,  made  by  such  tenant  with  an  intruder  under 
an  adverse  title,  recognizing  a  particular  line  of  fence  as  dividing 
their  improvements,  can  not  affect  the  landlord,  and  will  not  preclude 
the  tenant  from  reclaiming  the  possession  of  the  portion  intruded 
upon,  by  forcible  entry  and  detainer. 

Appeal  from  Circuit  Court  of  Warren  County. 

Forcible  entry  and  detainer,  brought  originally  before  a 


1  See  also  as  to  the  admissibility  of  declaration  as  part  of  the  res  gestm, 
Rigg  v.  Cook,  4  Gilm.,  336;  Welch  v.  Lewis,  31  111.,  446;  Croff  v.  Ballinger, 
18  id.,  200;  Comfort  v.  The  People,  54  id.,  404;  Yates  v.  Shaw,  24  id.,  367; 
Rowley  v.  Hughes,  40  id.,  316;  Paul  v.  Berry,  78  id.,  158,  where  the  decla- 
rations were  made  part  of  the  res  gestCB  by  a  subsequent  ratification  of  the 
act  which  they  accompanied. 

2  As  to  the  nature  of  the  possession  required  to  support  this  action,  see, 
also,  Pearson  v.  Herr,  53  111.,  145;  Hassett  v.  Johnson,  48  id.,  68;  Smith  v. 
Hollenback,  51  id.,  223;  McCartney  v.  McMullen,  38  id.,  237;  Jamison©. 
Graham,  57  id.,  94;  Thompson  v.  Lowberger,  59  id.,  326;  s  c,  78  id.,  353; 
Mann  v.  Brady,  67  id.,  95;  Allen  v.  Tobias,  77  id.,  169;  Cox  v.  Cunningham, 
77  id.,  545. 

sThe  tenant  in  this  case  held  under  a  succession  of  leases  of  similar  im- 
port, some  of  which  expired  pending  the  intruder's  possession,  and  were 
succeeded  by  new  leases.    The  court,  however,  does  not  allude  to  this  cir 
cumstance. 
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justice  of  the  peace  by  appellee  against  appellant,  and  remov- 
ed from  thence  bj  appeal  to  the  circuit  court,  the  judgment  in 
both  the  courts  below  being  against  Hardisty. 

The  facts  are  sufficiently  stated  by  the  court.  The  errors 
assigned  are,  (1)  in  allowing  the  plaintiff  to  introduce  in  evidence 
his  leases  from  Scroggs  &  McFarland ;  (2)  in  admitting  in  evi- 
dence what  was  said  by  plaintiff,  when  he  took  possession,  and 
before  the  present  dispute  began,  about  his  claiming  posses- 
sion of  the  whole  of  the  south  half  of  the  section;  and  (3)  in 
refusing  a  new  trial. 

Grimshaw  &  Williams,  for  appellant.  E.  W.  Hazard, 
for  appellee. 

*Walker,  J.  It  appears  from  the  evidence  that  in  [64*] 
the  spring  of  1858,  appellee  moved  into  the  house  near 
the  line  dividing  the  two  quarters  comprising  the  south  half 
of  section  five,  township  11  north,  range  one  east.  He  at  the 
time  broke  and  fenced  about  five  acres,  a  portion  being  on  each 
quarter  section.  He  afterwards  broke  more,  but  it  does  not 
appear  that  any  part  of  it  was  on  the  land  in  controversy,  but 
in  1860,  he  broke  about  fifteen  acres,  a  portion  of  which,  if 
not  all,  was  on  the  land  in  dispute. 

Appellant,  in  the  spring  of  1859,  moved  on  the  one  hundred 
and  six  acres  in  dispute.  He  then  broke  a  portion  of  it,  and 
has  continued  to  reside  thereon  ever  since.  He  also  extended 
his  fence,  so  as  to  include  a  portion  of  the  fifteen  acres  broken 
by  appellee,  on  that  tract. 

On  the  trial,  appellee  introduced  in  evidence,  a  lease  from 
Scroggs  and  McFarland  to  himself,  for  the  whole  half  section, 
dated  the  1st  day  of  April,  1858.  A  lease  of  like  purport, 
dated  the  1st  of  April,  1860,  which,  by  its  terms,  expired  on 
the  1st  day  of  April,  1861.  Also  another  dated  the  1st  of 
April,  1861,  and  expiring  on  the  corresponding  day  in  1862. 
And  lastly,  one  of  the  date  of  April  1,  1862,  expiring  on  the 
1st  of  April,  1863.  Appellant  introduced  a  lease  from  Hay- 
don  to  himself,  for  the  106  acres  on  the  east  side  of  the  quar- 
ter, under  which  it  appears  he  entered  into  possession.     There 
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is  some  evidence  tending  to  show  that  appellee,  in  resetting 
his  fences,  had  recognized  a  particular  line  as  dividing  the 
improvements  of  himself  and  appellant. 

This  being  a  possessory  action,  and  not  depending  upon  title 
to  the  premises,  but  simply  upon  a  prior  possession,  invaded 
by  one  out  of  possession,  the  question  arises,  whether  appellee 
had  the  possession  of  the  whole  half  section  when  appellant 
entered.  His  actual  possession  only  extended,  at  the  time  of 
his  entry,  to  the  five  acres  then  inclosed,  and  partly  on  each 
quarter.     But  was  his  constructive  possession  more  extensive? 

It  has  been  held  by  this  court,  in  the  case  of  Fawman  v. 
Heal,  14  111.,  244,  that  an  entry  and  possession  of  the  improv- 
ed portion  of  a  tract  of  land,  under  a  conveyance  in  fee  for 
the  whole,  there  being  no  adverse  possession  of  any 
[65*]  portion,  must  *be  construed  to  be  coextensive  with  the 
grant.  The  entry  under  the  deed  explains  the  acts  of 
the  party.  It  shows  that  it  is  for  the  purpose  of  appropriat- 
ing the  entire  tract  that  he  has  purchased,  and  is  described  in 
his  deed,  to  his  own  immediate  use.  This  removes  all  doubt 
which  would  exist  if  the  entry  was  not  under  a  deed,  where 
his  possession  would  be  limited  to  his  actual  occupancy. 

The  principle  announced  in  this  case  is  not  that  the  fact 
that  the  deed  purports  to  convey  a  fee  extends  the  possession, 
but  that  the  entry  under  such  a  deed  explains  the  intention  of 
the  party  when  he  performs  the  act.  If  the  deed  really  con- 
veyed the  fee,  then  he  could  recover  as  the  owner  of  the  fee, 
and  not  upon  his  possession.  But  having  to  rely  upon  pos- 
session, it  is  material  only  to  ascertain  the  extent  of  the  pos- 
session. In  this  case,  appellee  entered  under  a  lease  describ- 
ing the  whole  half  section  as  the  premises  let  to  him.  He 
made  his  improvements  under  the  lease  so  as  to  embrace  por- 
tions of  each  quarter,  and  afterwards  extended  them  so  as  to 
embrace  a  portion  of  the  tract  in  controversy.  He  also  de- 
clared at  the  time  he  entered  upon  the  land,  and  before  this 
dispute  arose,  that  he  claimed  possession  of  the  entire  half 
section.  All  of  these  acts  clearly  manifest  an  intention  to 
take  all  the  possession  of  the  entire  tract  that  could  be  had 
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without  actual  inclosure.  This  was,  in  principle,  as  complete 
a  possession  of  the  whole  as  if  the  entry  had  been  made  under 
a  deed  professing  to  convey  the  land. 

Holding  as  he  did,  as  a  tenant,  and  not  in  his  own  right,  he 
had  no  power  to  control  the  possession  so  as  to  render  it  ad- 
verse to  the  landlord.  His  arrangement  as  to  dividing  fences 
could  in  no  wise  affect  those  under  whom  he  held.  If  he 
underlet,  his  tenant's  possession,  like  his  own,  would  be  that 
of  his  landlord.  Any  agreement  he  may  have  made  with  ap- 
pellant as  to  the  division  fence  could  not  prevent  his  reclaim- 
ing the  possession  of  that  portion.  "We  think  the  evidence 
shows  a  prior  possession  in  appellee,  and  appellant  not  having 
shown  a  legal  right  to  retain  possession,  the  former  had  the 
right  to  recover.     And  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


*Lemuel  Burger  et  al.  vs.  Elizabeth  Potter  et  al.     [66*1 

Equity  Jurisdiction:  To  authorize  conveyances  by  administrators^  etc.r 
on  payment  made. 
Section  34,  chapter  24  of  the  revised  statutes  of  1845,  providing  that  the 
executors,  administrators  or  heirs  of  any  deceased  person  who  shall 
have  made  any  contract,  bond  or  memorandum  in  writing  in  his  life- 
time, for  the  conveyance  of  land  for  a  valuable  consideration,  when 
such  consideration  has  been  paid  and  fulfilled,  may,  upon  applica- 
tion in  writing  to  a  court  of  chancery,  obtain  a  decree  for  the  execu- 
tion of  a  conveyance,  has  no  application  to  a  case  where  the  consider, 
ation  has  not  been  paid  and  fulfilled. 

Same. 
In  such  case,  where  the  consideration  for  the  sale  of  the  land  has  not 
been  paid  by  the  vendee,  even  if  no  special  statute  meets  the  case,  a 
court  of  chancery  has  jurisdiction  of  a  bill  filed  by  the  executors, 
heirs  and  devisees  of  the  vendor  for  the  purpose  of  authorizing  a 
conveyance  by  the  executors,  and  compelling  the  vendee  to  pay  the 
purchase  money  remaining  unpaid. 

Misjoinder  op  Complainants  :    How  available. 

Where  improper  parties  are  joined  as  complainants,  the  defendant  must 
demur,  and  cannot  make  the  objection  on  error  after  the  bill  hasbeesa 
taken  as  confessed. 
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Chancery  Pleading:  Plea. 
Where  two  executors  were  nominated  in  a  will,  and  the  county  court 
appointed  them  and  also  a  third,  all  of  whom  qualified,  on  a  bill 
filed  by  the  three  as  executors,  it  was  held,  that,  admitting  that  the 
county  court  had  no  power  to  appoint  the  third  executor,  two  having 
been  appointed  by  the  will,  and  qualified,  advantage  should  have 
been  taken  of  that  fact  by  plea,  and  that  it  was  too  late  to  raise  it 
upon  error  after  a  decree  pro  confesso. 

Parties:    To  bill  to  authorize  executors  to  convey. 
Where  the  executors  of  a  deceased  vendor  of  land  file  a  bill  to  compel 
the  vendee  to  pay  the  unpaid  purchase  money,  and  that  a  conveyance 
be  authorized,  the  heirs  at  law  of  the  deceased  vendor  are  proper  and 
necessary  parties.1 

Same:  Infants;  whether  complainants  or  defendants. 
In  such  a  case,  the  infant  heirs-at-law  may  properly  be  joined  as  com- 
plainants, suing  by  next  friend ;  and  it  is  not  necessary  that  they  be 
made  defendants  on  the  ground  that  the  scope  of  the  bill  is  to  divest 
them  of  title  to  land,  and  is  prima  facie  against  their  interest.  Such 
a  view  is  incorrect.  The  bill  prays  the  aid  of  the  court  to  carry  out 
the  contract  of  their  ancestor,  which  they  could  be  compelled  to  per- 
form by  proper  proceedings  and  proofs. 

Same. 
A  proceeding  which  divests  a  minor  of  an  estate  in  land  is  not  neces- 
sarily against  his  interest,  so  that  he  must  in  every  possible  contin- 
gency be  made  a  defendant,  and  have  a  guardian  ad  litem  appointed 
to  protect  his  interest;  but  it  is  only  in  those  special  cases  arising 
under  the  statute  in  which  he  must  be  made  a  defendant,  and  all  the 
evidence  affecting  him  preserved  in  the  record. 

Infants  :    Bound  by  decree  in  their  favor. 
Minor  heirs  joined  with  the  executors  as  co-complainants  in  a  bill  to 
carry  out  a  contract  of  their  ancestor  for  the  sale  of  land,  which  they 
are  bound  to  perform,  are,  it  seems,  bound  by  a  decree  for  the  com- 
plainants.2 

Same  :  Sue  by  next  friend;  3  bond  for  costs. 
Section  13,  chapter  47,  revised  statutes  of  1845,  entitled  Guardian  and 
Ward,  empowering  minors  to  sue  in  all  cases  by  any  person  they 
may  select  as  next  friend,  he  giving  bond  for  costs,  does  not  apply  to 
a  bill  filed  by  executors  and  minor  heirs  as  co-complainants  to  carry 
out  a  contract  of  their  ancestor  for  the  sale  of  lands;  but  if  such  case 


»See  Duncan  v.  Wicklitfe,  4  Scam.,  452;  McNab  v.  Heald,  41  111., 
Nix  v.  Beach,  46  id.,  311. 
•See  Ewell's  Lead.  Cases,  236,  and  the  cases  there  cited. 
3  See  Ewell's  Lead.  Cases,  233,  and  cases  cited. 
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is  within  said  statute,  the  statute  does  not  inhibit  them  from  joining 
in  a  suit  with  other  parties,  in  a  proper  case,  suing  by  their  next  friend. 
The  infant  complainants,  in  such  case,  sue  by  next  friend,  as  pro- 
vided by  section  4  of  the  Chancery  Code  (Rev.  Stat.  1845,  p.  93), 
authorizing  suits  in  chancery  to  be  prosecuted  by  infants  either  by 
guardian  or  next  friend. 

Vendor's  Lien  :    Effect  of  taking  security. 
The  vendor's  lien  for  the  unpaid  purchase  money  of  land  is  waived  by 
taking  a  note  with  security  for  such  purchase  money.1 
Same.    No  revivor  of '. 
A  court  of  equity  cannot,  as  a  general  principle,  revive  a  vendor's  lien 
which  has  been  once  waived,  or  in  lieu  of  which  other  security  has 
been  taken. 

Same  :  When  legal  title  has  not  been  conveyed. 
But  where  the  legal  title  has  not  been  conveyed,  on  a  bill  filed  by  the 
executors  and  heirs  of  the  vendor  to  carry  out  the  contract  of  their 
ancestor,  praying  that  the  unpaid  purchase  money  be  decreed  a  ven- 
dor's lien  upon  the  land,  although  a  note  with  security  has  been 
taken,  it  can  decree  the  legal  title  in  the  owner  of  the  equitable  title, 
on  his  paying  the  purchase  money  at  a  day  named;  and  on  failure 
to  make  the  payment,  a  sale  of  the  vendee's  interest  may  be  ordered, 
and  if  insufficient  to  satisfy  the  note,  an  execution  may  be  awarded 
for  the  residue. 

Specific  Performance  :  To  enforce  payment  of  purchase  money. 
When  the  purchase  money  of  land  has  not  been  paid,  the  vendor  may 
file  his  bill  for  a  specific  performance  to  coerce  the  payment  of 
the  money,  and  to  subject  the  land  to  sale  for  satisfaction,  although 
an  action  at  law  would  lie  upon  the  note.  And  the  personal  repre- 
sentatives of  the  vendor  may  proceed  in  the  same  manner. 

Decree  :  Must  conform,  to  case  made  by  bill  and  the  proof. 
Where,  on  a  bill  to  carry  out  a  contract  for  the  sale  of  land,  the  contract 
and  bill  both  describe  the  land  in  the  same  imperfect  manner,  and 
the  bill  contains  no  averment  of  a  mistake  in  description,  or  prayer 
for  its  correction,  the  court  has  no  power  to  correct  it  by  the  decree. 
The  decree  must  conform  to  the  case  made  by  the  bill  and  the  proof.9 

Error  to  Circuit  Court  of  Woodford  County. 

•Warner  v.  Scott,  63  111.,  368;  Kirkham  v.  Boston,  67  id.,  599;  Trustees 
of  Schools  v.  Wright,  11  id.,  606;  Conover  v.  Warren,  1  Gilm.,  498;  Cowl 
v.  Varnum,  37  111.,  181;  Boynton  v.  Champlin,  42  id.,  57;  Wilson  v.  Lyon, 
51  id.,  166.  N  ot  waived  by  taking  security  where  the  lien  arises  by  express 
contract.    Carpenter  v.  Mitchell,  54  111.,  126. 

'See  Ohling  v.  Luitjens,  ante,  23,  and  cases  there  cited. 
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Ephraim  Potter,  on  May  9,  1860,  in  consideration  of  $1,073, 
to  be  paid  by  Burger,  and  for  which  his  note  with  a  surety 
was  taken,  contracted  to  sell  and  convey  to  said  Burger  cer- 
tain tracts  of  land,  and,  among  others,  the  following: 
[67*]  *  "  Twenty  acres,  commencing  ten  rods  north  of  the 
S.  E.  corner  of  the  northeast  of  the  N.  E.  quarter  sec- 
tion thirty-one,  in  township  twenty-six,  and  running  west 
eighty  rods,  thence  south  forty  rods  to  the  place  of  begin- 
ning." 

Potter  having  died,  leaving  a  will  dated  December  11,  1860, 
in  which  Abram  Potter  and  testator's  wife,  Elizabeth,  were 
nominated  executors,  said  will  was,  in  January,  1861,  pro- 
bated before  the  county  court,  and  the  persons  therein  nom- 
inated appointed  executors,  L.  P.  Hereford  being  also  ap- 
pointed to  act  with  them  in  settling  said  estate.  Letters  tes- 
tamentary with  the  will  annexed  were  accordingly  ordered  by 
the  county  court  to  be  granted  to  said  three  persons,  who  all 
qualified  and  entered  into  the  discharge  of  their  duties  as  such. 

This  bill  was,  in  August,  1861,  filed  by  said  three  executors, 
the  heirs  and  devisees,  minor  and  adult,  of  said  testator,  the 
minors'  appearance  being  by  next  friend,  Hereford,  against 
plaintiff  in  error,  and  said  surety,  stating,  besides  the  forego- 
ing facts,  that  the  said  will  did  not  authorize  the  execution  by 
the  executors  of  a  conveyance  to  said  Burger,  and  praying  that 
they  be  authorized  to  make  said  conveyance;  that  the  unpaid 
purchase  money  be  a  lien  upon  the  land,  for  a  sale  to  enforce 
the  same,  etc.  The  description  of  the  premises  in  the  decree, 
which  was  for  complainants,  is  sufficiently  stated  by  the  court. 
The  decree  found  the  unpaid  purchase  money  to  amount  to 
$860.25,  and  vested  said  Burger  with  the  title  to  the  premises, 
subject  to  a  vendor's  lien  for  said  sum.  It  also  awarded  to 
said  executors  a  recovery  for  the  said  sum  and  costs ;  ordered 
a  sale  in  default  of  payment,  and  execution  for  remainder. 

The  defendants'  assignments  of  error  were:  (1)  Lack  of 

power  in  said  county  court  of  Woodford  county  to  appoint  an 

executor  for  said  testator;  (2)  The  improper  joinder  of  said 

minor  heirs  as  co-complainants,  it  being  insisted  that  they 
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should  have  been  parties  defendant  with  a  guardian  ad  litem; 
(3)  Want  of  equity  in  complainants'  bill ;  (4)  That  the  decree, 
which  was  upon  the  bill  taken  pro  eonfesso,  ought  not,  in  ab- 
sence of  proof,  to  have  been  rendered ;  (5)  In  awarding  exe- 
cution for  remainder  unpaid  by  proceeds  of  sale;  (6)  In  de- 
creeing the  existence  of  a  vendor's  lien,  which  it  was  insisted 
was  waived  by  taking  said  security;  (7)  In  describing  said 
twenty  acre  lot  otherwise  than  in  the  contract. 

H.  Grove,  for  plaintiffs  in  error.  A,  E.  Stevenson  and 
Bangs  db  Shaw,  for  defendants  in  error. 

*  Beeese,  J.     We  do  not  agree  with  the  defendants    [70*] 
in  error,  that  this  record  presents  a  case  provided  for 
by  section  thirty-four  of  chapter   twenty-four,  title  "  Con- 
veyances." 

That  section  is  as  follows:  The  executors,  administrators  or 
heirs  of  any  deceased  person  or  persons  who  shall  have  made 
such  contract,  bond  or  memorandum  in  writing,  as  aforesaid, 
in  his  or  her  lifetime,  for  the  conveyance  of  land  for  a  valu- 
able consideration,  when  such  consideration  has  been  paid  and 
fulfilled,  as  aforesaid,  may,  upon  application  in  writing,  ob- 
tain such  decree,  as  aforesaid,  upon  giving  notice  to  the  party 
to  whom  such  deed  is  intended  to  be  made,  and  under  the 
same  condition  as  is  provided  in  this  chapter.  Scates'  Comp., 
163. 

The  case  shows,  and  that  is  the  burden  of  the  complaint, 
that  the  consideration  has  not  been  paid  and  fulfilled,  and 
resort  is  had  to  this  proceeding  to  enforce  payment.  Neither 
this  statute  nor  any  other  provides  for  such  a  case  as  this  is. 
Here  the  purchaser  enjoying  the  property  for  which  he  has 
bargained,  the  consideration  money  for  which  has  not  been 
paid,  is  in  no  mood  himself  to  call  into  action  the  power  of 
the  court  to  vest  him  with  the  legal  title,  preferring  to  use  his 
money  for  purposes  other  than  the  fulfillment  of  a  contract 
he  has  made,  and  which  he  is  honestly  bound  to  perform. 
And  it  may  be  the  land  has  depreciated  since  he  executed  the 
note,  or  other  inducements  may  have  their  influence,  whilst 
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the  estate  of  the  vendor  may  be  embarrassed  by  his  noncom- 
pliance with  his  contract.  There  must  be  somewhere  a  rem- 
edy for  this  state  of  things;  and  if  no  special  statute  can  be 
found  to  meet  the  case,  the  power  of  a  court  of  equity  cannot 

be  ineffectual. 
[71*]         *It  may  be,  possession  of  the   premises   could  be 

obtained  by  an  action  of  ejectment,  but  this  would  not- 
settle  the  equities  of  the  parties,  or  put  an  end  to  the  case. 
A  court  of  equity  alone  can  do  complete  justice  between  the 
parties,  and  end  the  controversy  forever.  It  is  objected,  by 
the  plaintiff  in  error,  that  the  complainants  have  no  right  to 
exhibit  this  bill,  and  join  the  executors  and  infants  in  it  as 
cocomplainants,  their  interests  not  being  identical.  "We  un- 
derstand the  rule  of  chancery  practice  to  be,  where  improper 
parties  are  made  plaintiffs,  the  defendant  must  demur,  and 
cannot  make  the  objection  on  error  after  the  bill  has  been 
taken  for  confessed.  Admitting  the  county  court  had  no 
power  to  appoint  a  third  executor,  two  having  been  appointed 
by  will,  and  qualified,  advantage  should  have  been  taken  of 
that  fact  by  plea.  It  is  now  too  late.  The  two  qualified  ex- 
ecutors represented  the  estate.  The  other  complainants  are 
alleged  to  be  the  heirs-at-law  of  the  deceased  vendor,  and  rep- 
resented the  title  which  the  law  vested  in  them  to  the  land 
contracted  to  be  conveyed  by  their  ancestor,  and  were  proper 
and  necessary  parties.  The  infant  complainants  sue  by  their 
next  friend,  as  provided  by  the  fourth  section  of  the  chancery 
code.     Scates'  Comp.,  138. 

It  is  true,  as  urged  by  the  plaintiffs'  counsel,  the  thirteenth 
section  of  chapter  forty-seven,  title  "  Guardian  and  Ward," 
empowers  minors  to  sue  in  all  cases  by  any  person  they  may 
select  as  their  next  friend,  he  giving  bond  for  costs;  but  this 
is  not  a  case  within  that  statute,  and  if  it  was,  the  statute  does 
not  inhibit  them  from  joining  in  a  suit  with  other  parties,  in 
a  proper  case,  suing  by  their  next  friend.  We  are  also  re- 
ferred to  sections  thirty-one,  thirty-two,  thirty-three,  thirty- 
four  and  thirty-five  of  chapter  twenty-four,  title  "  Convey- 
ances," Scates'  Comp.,  163.  These  sections,  taken  in  connec- 
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tion,  have  in  view  cases  where  the  consideration  money  has 
been  paid,  and  we  have  already  said,  this  case  is  not  within 
the  purview  of  either  of  those  sections,  or  of  that  statute.  It 
is  a  case,  sui  generis,  where  great  injustice  would  be  done  and 
great  hardship  result,  if  a  court  of  equity,  in  the  exercise  of 
its  undoubted  powers,  could  not  interpose  to  relieve. 

*It  is  urged  that  the  infant  heirs-at-law  should  have  [72*] 
been  made  defendants  and  not  complainants,  as  the 
scope  of  the  bill  is  to  divest  them  of  title  to  land,  and  prima 
facie  is  against  their  interest.  This  is  not  a  correct  view  of 
the  case.  The  bill  prays  the  aid  of  the  court  to  carry  out  the 
contract  of  their  ancestor,  which  they  can  be  compelled  to  per- 
form if  proceedings  were  instituted  against  them  for  such  pur- 
pose, and  on  proper  proofs.  A  proceeding  which  divests  a 
minor  of  an  estate  in  land  is  not,  necessarily,  against  his  in- 
terest, so  that  he  must,  in  every  possible  contingency,  be  made 
a  defendant,  and  have  a  guardian  ad  litem  appointed  to  pro- 
tect his  interest.  It  is  only  in  those  special  cases  arising  un- 
der the  statute,  in  which  he  must  be  made  a  defendant,  and 
all  the  evidence  affecting  him,  preserved  in  the  record. 

It  is  asked  if  these  minor  heirs  could  not,  hereafter,  set 
aside  this  decree.  "We  are  at  a  loss  to  perceive  on  what 
grounds.  They  are  parties  to  a  proceeding  for  their  own  ben- 
efit, to  carry  out  the  contract  of  their  ancestor,  which  they 
are  bound  to  perform,  and  which  they  seek  to,  and  do  per- 
form in  this  mode.  But  it  is  urged  the  decree  is  defective  in 
awarding  a  vendor's  lien  upon  the  land,  personal  security 
having  been  taken  for  the  purchase  money.  The  rule  is  well 
settled  in  the  courts  of  this  country,  that  no  lien  exists  in  a 
vendor  who  has  taken  a  note  with  security  for  the  purchase 
money.     4  Kent's  Com.,  153;  1  Paige  Ch.,  20. 

In  this  respect  the  decree  is  erroneous  and  must  be  modi- 
fied. It  is  manifest,  the  representatives  of  the  estate  of  the 
deceased  vendor  are  wholly  remediless  by  any  proceeding  at 
law,  aad  can  only  have  relief  in  a  court  of  equity,  but  that 
court  cannot,  as  a  general  principle,  revive  a  lien  which  has 
been  once  waived,  or  other  security  taken  in  lieu  thereof,  but 
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it  can  decree  the  legal  title  in  the  owner  of  the  equitable  title, 
on  his  paying  the  purchase  money  at  a  day  to  be  named.  On 
failure  to  make  the  payment,  then  the  sale  of  the  interest  of 
the  vendee  in  the  premises  may  be  ordered,  and  if  not  suffi- 
cient to  satisfy  the  amount  due  upon  the  note,  then  an  execu- 
tion to  issue  for  the  residue. 
[73*]  *  It  has  been  settled  by  this  court,  that  when  the 
purchase  money  of  land  has  not  been  paid,  the  vendor 
may  file  his  bill  for  a  specific  performance  to  coerce  the  pay- 
ment of  the  money,  and  to  subject  the  land  to  sale  for  satis- 
faction, although  an  action  at  law  would  lie  upon  the  note. 
Andrews  et  al  v.  Sullivan,  2  Grilm.,  332.  This  being  so,  we 
can  perceive  no  reason  why  his  personal  representatives  may 
not  proceed  in  the  same  manner. 

But  there  is  a  fatal  objection  to  the  decree  found  in  the  fifth 
point,  made  by  the  plaintiffs  in  error,  which  has  not  been  ob- 
viated or  answered.  The  contract  and  bill  both  described  the 
land  in  the  same  manner,  as  contained  within  two  lines,  one 
running  west  eighty  rods,  thence  south  fifty  rods  to  the  place 
of  beginning,  which  inclose  nothing.  The  decree  is  for  a  tract 
of  land  bounded  by  the  following  lines:  West  eighty  rods; 
thence  south  forty  rods ;  thence  east  eighty  rods ;  thence  north 
forty  rods  to  the  place  of  beginning..  There  is  no  averment 
in  the  bill  of  a  mistake  in  description,  or  prayer  to  correct  the 
mistake;  the  court,  therefore,  had  no  power  to  correct  it  by 
the  decree.  The  allegations  and  proofs  do  not  correspond. 
The  decree  is  not  in  conformity  to  the  case  made  by  the  bill 
and  the  proof.  The  decision  is  therefore  reversed,  and  the 
cause  remanded  with  leave  to  amend  the  bill. 

Decree  reversed. 
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Margaret  Heatherwick  vs.  James  Heatherwick. 

Jurisdiction  :  Of  county  court  of  Qfrundy  county. 
The  statute1  conferring  upon  the  county  court  jurisdiction  "in  all  civil 
cases,  suits  and  actions  and  proceedings,  when  the  amount  due  and 
claimed,  or  the  value  of  the  property,  shall  not  exceed  the  sum  of 
$1,000,"  refers  to  proceedings  of  a  pecuniary  character,  and  does  not 
confer  jurisdiction  to  grant  a  divorce. 

Error  to  County  Court  of  Grundy  County. 

Bill  filed  in  said  county  court  by  defendant  in  error  against 
plaintiff  in  error  for  a  divorce,  which  was  decreed  according 
to  the  prayer  of  the  bill. 

Irwin  and  Snowhook,  for  plaintiff  in  error.  Leland  and 
Blanchard,  for  defendant  in  error. 

Caton,  C.  J.  The  only  question  in  this  case  is,  Had  the 
county  court  jurisdiction  to  grant  this  divorce?  The  statute 
confers  jurisdiction  upon  the  county  court  "  in  all  civil  cases, 
suits  and  actions  and  proceedings  when  the  amount  due  and 
claimed,  or  the  value  of  the  property,  shall  not  exceed  the 
sum  of  $1,000."  This,  we  think,  very  clearly  refers  to  pro- 
ceedings of  a  pecuniary  character,  where  money  is  due  or 
claimed,  or  where  the  title  to  property  is  in  controversy. 
Such  is  not  the  character  of  a  proceeding  for  divorce.  Inci- 
dentally, pecuniary  considerations  may  arise,  but  the  primary 
object  of  the  suit  is  not  pecuniary,  and  very  often  no  pecuni 
ary  questions  arise. 

The  decree  is  reversed  and  the  bill  dismissed. 

Decree  reversed. 

1  Sess.  Laws,  1854,  239;  id.,  1855, 160. 
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Uei  Osgood  vs.  Delos  W.  McConnell. 

Evidence  :  To  vary  written  contract. 
Where  a  party,  by  a  written  instrument,  admits  that  he  has  received  & 
certain  number  of  dollars  in  current  bank  notes,  and  agrees  to  pay 
the  same  in  like  funds,  he  cannot,  when  sued  thereon,  by  extraneous 
evidence,  show  that  current  bank  notes  were  not  of  the  value  of  coin, 
and  meant  depreciated  bank  bills ;  since  to  permit  such  proof  would 
be  to  change  the  agreement  of  the  parties. 

Estoppel  :  Certificate  of  deposit. 
By  the  admission  in  a  certificate  of  deposit  of  the  reception  of  a  certain 
sum  in  current  bank  notes,  "  to  be  paid  in  like  funds,"  the  promisor 
is  estopped  from  showing  that  the  funds  were  not  current,  or  to  claim 
the  right  to  pay  in  anything  but  the  same  character  of  funds. 

u  Currency,"  etc  :  Meaning  of  term. 
The  term  "currency"  means  bank  bills,  or  other  paper  money,  which 
passes  as  a  circulating  medium  in  the  business  community,  as  and 
for,  the  constitutional  coin  of  the  country.    The  term  "  current  bank 
bills  "  means  precisely  the  same  thing  as  currency.1 

Measure  op  Damages. 
In  assumpsit,  upon  a  certificate  of  deposit,  acknowledging  the  receipt  of 
a  certain  sum  "  in  current  bank  notes,"  and  which  is  payable  "  in 
like  funds,"  the  true  measure  of  damages  is  the  number  of  dollars 
specified  as  having  been  received.* 

Verdict  :  Correcting  form  of 
Where,  in  assumpsit,  the  verdict  of  the  jury  was  returned  as  follows: 
"  We,  the  jurors,  find  for  the  plaintiff  $450,"  which  was,  by  the  court's 
direction,  and  by  the  consent  and  in  the  presence  of  the  jury,  put  in 
form  so  as  to  read:  "  We,  the  jurors,  find  for  the  plaintiff,  and  assess 
the  damages  at  $450,"  it  was  held  that  there  was  no  error  in  putting 
the  verdict  in  form. 3 


*As  to  the  meaning  of  "bank  bills,"  see  Townsend  ©.The  People,  8 
Scam.,  328;  '*  currency,"  Springfield  M.  &  F.  Ins.  Co.  v.  Tincher,  30  111., 
899 ;  Webster  v.  Pierce,  35  id.,  158 ;  "  current  funds,"  Marc  v.  Kupfer,  34 
id.,  286. 

2  As  to  measure  of  damages  where  the  promise  is  to  pay  one  hundred 
and  fifty  dollars  "  in  gold,"  see  Whetstone  v.  Colley,  36  111.,  328. 

*  See,  also,  Chittenden  v.  Evans,  48  111.,  52;  O'Brien  v.  Palmer,  49  id.,  72; 
Caswell  v.  Cooper,  18  id.,  532;    Cook  v.  Scott,  1  Gilm.,  333;   Smith  v.  Wil- 
liams, 22  111.,  357;  Wilcoxon  v.  Roby,  3  Gilm.,  475;  City  of  Pekin  v.  Win- 
kle, 77  111.,  56 ;  Brown  v.  Rounsavell,  78  id.,  589. 
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Practice  :  Vacation  and  trial  terms  in  Will  circuit. 
Under  the  statute  (Sess.  Laws,  1859-60),  declaring  the  first  week  of  each 
term  of  Will  circuit  court  to  be  a  vacation  term,  to  make  up  issues, 
and  the  remainder  as  a  trial  term,  and  the  statute  (Sess.  Laws,  1853, 
172,  sec.  4),  providing  that  when  the  issue  is  formed  at  a  vacation  term, 
the  parties  shall  determine  whether  the  cause  shall  be  tried  by  a  jury, 
or  by  the  court  without  a  jury,  where  the  issue  is  made  up  during 
the  first  week  of  the  term,  but  no  agreement  is  made  as  to  the  mode  of 
trial,  the  cause  will  stand  for  trial  by  jury  at  the  trial  term  immedi- 
ately ensuing. 

Appeal  from  Circuit  Court  of  Will  County. 

Assumpsit  by  appellee  against  appellant.  The  verdict  of 
the  jury,  which  was  returned  as  follows:  "We,  the  jurors, 
find  for  the  plaintiff  $450,"  was,  by  their  consent  and  in  their 
presence,  and  by  the  court's  direction,  reformed  so  as  to  read: 
"  We,  the  jurors,  find  for  the  plaintiff,  and  assess  the  damages 
at  $450." 

The  plaintiff  in  error  appeared  in  person.  R.  E.  Barber, 
for  appellee. 

*Walker,  J.  This  was  an  action  of  assumpsit  on  [76*] 
this  instrument: 

"  $388^,  cy.    Uri  Osgood's  Exchange  Collection 
Office,  Joliet,  May  8th,  1861. 

D.  W.  McConnell,  Esq.,  has  deposited  with  me  three  hun- 
dred eighty-eight  T%  dollars,  in  current  bank  notes, 
to  the  credit  of  *himself,  which  will  be  paid  in  like    [77*] 
funds  to  his  order  hereon,  three  months  after  date,  with 
interest  at  ten  per  cent.  Uri  Osgood, 

No.  4003.  Pr.  A.  A.  Osgood." 

On  the  trial  below,  the  jury  found  a  verdict  in  favor  of  the 
plaintiff  for  four  hundred  and  fifty  dollars.  A  motion  for  a 
new  trial  was  entered,  which  was  overruled  by  the  court,  and 
judgment  rendered  upon  the  verdict.  This  appeal  is  prose- 
cuted to  reverse  that  judgment. 

The  principal  question  arising  on  this  record  is,  whether 
the  appellant  had  the  right  to  show,  by  extraneous  evidence, 
that  "  current  bank  bills  "  were  not  of  the  value  of  coin.     That 
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such  bills  meant  depreciated  bank  bills.  Appellant,  by  the 
instrument  itself,  admits  that  he  received  so  many  dollars  in 
current  bank  bills,  and  he  agrees  to  pay  the  same  in  like  funds. 
By  this  admission,  he  is  estopped  from  showing  that  the  funds 
received  were  not  current,  or  to  claim  the  right  to  pay  in  any- 
thing but  the  same  character  of  funds.  To  permit  such  proof, 
would  be  to  alter,  change  or  modify  the  agreement  of  the  par- 
ties.     This  the  law  cannot  permit. 

This  court  has  repeatedly  held,  that  currency  and  current 
bank  bills  have  a  fixed,  known  signification.  That  the  term 
currency  means  bank  bills,  or  other  paper  money,  which  passes 
as  a  circulating  medium  in  the  business  community,  as  and  for 
the  constitutional  coin  of  the  country.  Current  bank  bills,  it 
will  be  perceived,  mean  precisely  the  same  thing  as  currency. 
This  question  has  been  repeatedly  before  the  court,  and  it  has 
been  uniformly  so  held.  Chicago  Fire  and  Marine  Ins.  Co. 
v.  Keiron,  27  111.,  501;  Marine  Bank  v.  Chandler,  id.,  525; 
Galena  Ins.  Co.v.Kujpfer,  28  id.,  332;  Chicago  Marine  and 
Fire  Ins.  Co.  v.  Carpenter,  id.,  360;  Marine  Bank  v.  Bush- 
more,  id.,  463;  Swift  v.  Whitney,  20  id.,  144;  Trowbridge  v. 
Seaman,  21  id.,  101.  The  true  measure  of  damages,  then, 
was  the  number  of  dollars  specified  as  having  been  received, 
with  the  stipulated  rate  of  interest.     This  was  adopted  by  the 

J^y- 
There  was  no  error  in  putting  the  verdict  in  form.     The 

practice  act  provides  that  the  jury  may  pronounce  their 
[78*J  verdict  *in  open  court,  without  being  in  writing,  by 
their  foreman,  and  it  requires  the  clerk  to  enter  the 
same  in  form,  under  the  direction  of  the  court.  If,  when  pre- 
sented in  writing,  it  is  informal,  the  practice  has  always  au- 
thorized the  court,  in  the  presence  of  the  jury,  and  with  their 
assent,  to  put  it  in  form.  In  this  case,  the  verdict  as  returned 
was,  in  substance,  the  same  as  after  the  alteration  was  made. 
The  change  was  only  in  form,  as  they  had  already  found  for 
the  plaintiff  a  specific  sum,  but  did  not  state  that  it  was  for 
damages.  There  was  no  issue  before  them  as  to  whether  it 
was  debt  or  damages.  The  finding  could  be  only  for  damages. 
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The  jury,  before  retiring  from  the  box,  adopted  it  thus  altered, 
as  their  verdict.  There  was  no  error  in  this  change  of  the 
form  of  the  verdict  as  made  by  the  court. 

It  is  assigned  as  error,  that  the  court  below  tried  this  cause 
without  legal  authority.  The  act  regulating  the  practice  in 
the  Will  circuit  court  (Sess.  Laws,  1859,  60)  declares  the  first 
week  of  each  term  to  be  a  vacation  term,  to  make  up  issues, 
ard  the  remainder  as  a  trial  term.  That  act  also  adopts  sub- 
stantially the  act  regulating  the  practice  in  the  Cook  circuit 
court  and  the  Cook  county  court  of  common  pleas.  (Sess. 
Laws,  1853,  172.)  By  the  fourth  section  of  the  latter  act,  it 
is  provided  that  where  the  issue  is  formed  at  a  vacation  term, 
the  parties  shall  determine  whether  the  cause  shall  be  tried  by 
a  jury,  or  by  the  court  without  the  intervention  of  a  jury.  In 
this  case,  the  issue  was  made  during  the  first  week  of  the  term, 
but  no  agreement  was  entered  as  to  the  mode  of  trial.  The 
objection  urged  is,  that  a  trial  could  not  be  had  at  the  trial 
term  in  the  absence  of  such  an  agreement. 

This  cannot  be  the  true  construction  of  the  act.  If  so,  by 
refusing  to  enter  into  such  an  agreement,  the  defendant  could 
prevent  a  trial  from  ever  being  had.  This  was  obviously  not 
intended  by  the  law  makers.  It  was,  no  doubt,  intended  to 
ascertain  when  the  issue  was  formed,  whether  or  not  a  jury 
would  be  required  on  the  trial,  and  the  fact  to  appear  upon 
the  record.  But  if  it  did  not  appear,  then  it  would  stand  for 
trial  by  jury,  as  that  mode  of  trial  is  a  constitutional 
right  of  *the  parties,  of  which  they  cannot  be  deprived  [79*] 
without  their  consent.  It  is  not  provided  that  the 
cause  shall  not  be  tried  unless  the  mode  is  agreed  upon  at  the 
time  of  making  up  the  issue,  but  it  is  declared  that  when  the 
agreement  is  entered  into  and  the  order  made,  that  the  cause 
shall  only  be  tried  at  the  trial  term  in  the  mode  agreed  upon. 
In  the  absence  of  any  such  agreement,  the  court  is  warranted 
in  setting  the  case  down  for  trial  in  its  order  as  though  the 
mode  had  been  agreed  upon  by  the  parties.  This  cause,  then, 
stood  for  trial  after  the  first  week  of  the  term,  and  there  was 
no  error  in  hearing  the  cause  at  that  time.     We  are  unable  to 
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see  any  error  in  this  record  for  which  the  judgment  should  be 
reversed,  and  it  must  be  affirmed. 
Judgment  affirmed. 


William  Baker  et  al.  vs.  The  Administrator  of  William 
Backus,  deceased. 

Chancery  Practice  :  Vacating  decree  as  to  defendant  brought  in  by  pub- 
lication. 
Under  sec.  15,  ch.  21,  Revised  Statutes  ot  1845,1  p.  95,  where  a  defend- 
ant, against  whom  a  final  decree  in  chancery  has  been  rendered  upon 
constructive  notice  by  publication,  appears  and  petitions  to  be  heard 
touching  the  matter  of  such  decree,  it  is  erroneous  at  the  outset  to  set 
aside  the  decree,  as  said  section  does  not  require  it  to  be  set  aside, 
but  only,  notwithstanding  the  decree,  that  the  party  who  has  not  been 
notified  may  be  heard. 

Receiver:     When  appointed. 
The  power  to  appoint  a  receiver  is  most  usually  called  into  action,  and 
is  limited  to  cases  where  it  is  necessary  either  to  prevent  fraud,  save 
the  subject  of  litigation  from  material   injury,  or  rescue  it  from 
threatened  destruction. 

Same:  Refusal  of  stockholders  to  pay  assessments,  no  ground  for  appoint- 
ment of. 
The  refusal  of  stockholders  of  a  corporation  to  help  the  company,  or  ad- 
vance means  to  relieve  it  from  its  embarrassments,  by  paying  the 
amounts  levied  by  assessment  upon  their  stock,  furnishes  no  ground 
for  interfering  with  the  corporate  property  by  the  appointment  of  a 
receiver,  since  it  is  in  the  power  of  the  trustees  to  sell  out  the  stock  of 
the  delinquent  holders  as  a  means  of  raising  the  money. 

Same  :    Defined? 
A  receiver  is  defined  to  be  an  indifferent  person  between  the  parties,  ap- 
pointed by  the  court,  and  on  behalf  of  all  parties,  and  not  of  the  com 
plainant  or  one  defendant  only,  to  receive  the  thing  or  property  in 
litigation,  pending  the  suit. 

1  Rev.  Stat.  1874,  p.  200,  sec.  19. 

9  See  generall}',  as  to  his  duties,  etc.,  Hooper  v.  Winston,  24  111.,  353.  As 
to  the  appointment  of  the  administrator  of  a  deceased  partner  as  receiver 
of  the  partnership  assets,  see  Miller  v.  Jones,  39  111.,  54,  61 ;  People  v.  White 
11  id.,  350 ;  Talcott  v.  Dudley,  4  Scam.,  427.  A  master  in  chancery  is  dis 
qualified  from  being  appointed  receiver.  Benneson  v.  Bill,  62  111.,  408. 
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Same:    Must  be  disinterested. 

The  receiver  must  be  a  disinterested  person.  Where,  therefore,  the 
receiver  appointed  was  the  secretary  and  treasurer,  and  the  largest 
single  creditor  of  the  company,  whose  property  was  placed  in  his 
hands  as  receiver,  and  was  also  the  legal  adviser  of  the  complainant 
and  framed  the  bill  of  complaint,  as  well  as  the  legal  adviser  of 
the  defendant  company,  it  was  held  that  he  was  disqualified,  and 
should  not  have  been  appointed. 
Same  :    At  what  stage  of  the  proceedings  appointed. 

A  receiver  is  not  usually  appointed,  unless  fraud  is  clearly  proved  by 
affidavit,  or  when  it  is  shown  that  imminent  danger  would  ensue  if 
the  property  is  not  taken  under  the  care  of  the  court,  before  an  answer 
is  put  in.  There  must  be  a  strong  special  ground  to  induce  the  court 
to  interfere  in  this  way  before  an  answer. 
Same  :     When  default  is  entered. 

"When  a  default  is  entered,  the  rule  is,  to  require  affidavit  before  the 
property  shall  be  taken  out  of  the  custody  of  its  true  owners. 
Same:    A  suit  must  be  pending ;  necessary  parties. 

A  suit  must  be  pending,  save  in  peculiar  cases,  such  as  infancy  or  lunacy, 
before  a  receiver  will  be  appointed ;  and  he  whose  property  is  to  be 
taken  from  him,  and  placed  in  the  power  of  a  receiver,  must  be  a 
party  to  the  pending  suit,  so  that  he  may  resist  the  application. 
Same:  On  bill  to  dissolve  a  company  claiming  to  be  a  corporation;  corpor- 
ation a  necessary  party. 

Where,  therefore,  a  bill  was  filed  by  a  member  of  an  ice  company  against 
certain  parties  interested  therein,  and  acting  as  a  corporation,  the  bill 
alleging  that  said  company  had  never  existed  as  a  corporation,  but 
was  in  fact  a  general  copartnership,  and  said  company  as  such  was 
not  made  a  party  to  the  suit,  and  no  fraud  was  charged,  nor  imminent 
danger  of  loss  or  injury  to  the  property  shown,  and  said  bill  prayed 
that  the  company  be  decreed  a  partnership,  or  if  declared  a  corpora- 
tion that  it  be  closed  up  and  dissolved,  and  for  the  appointment  of  a 
receiver,  etc.,  it  was  held  that  the  appointment  of  a  receiver,  the  com- 
pany, as  a  corporation,  not  being  a  party  to  the  suit,  was  erroneous ; 
and  that  the  court  had  no  jurisdiction  to  deprive  the  company  of  its 
property  and  dissolve  it,  when  the  company  was  not  present  to  defend 
itself.  All  bodies  should  be  allowed  the  privilege  of  being  present 
at  their  own  dissolution. 
Pabties:    To  proceeding  to  take  away  franchise. 

Any  inquiry  set  on  foot,  no  matter  by  whom,  questioning  the  franchise 
of  a  corporation,  renders  it  indispensably  necessary  that  the  company 
exercising  the  franchise  should  be  a  party  to  the  suit.1 

1  Conversely  a  decree  closing  up  a  corporation  for  insolvency  is  not  bind- 
ing upon  any  stockholder  not  made  a  party  to  the  suit  Chandler  v.  Brown, 
77  111.,  33. 
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Nonjoinder  :     When  and  by  whom  assigned  as  error. 
The  nonjoinder  of  a  mere  formal  party  can  not,  generally,  be  assigned  as 
error;  but  that  of  an  indispensable  party  can  be.1 

Same. 
Where  a  member  of  a  company  claiming  to  be  incorporated  filed  a  bill 
against  the  other  members,  alleging  that  the  company  was  a  copart- 
nership and  not  a  corporation,  but  praying  that,  if  declared  a  corpor- 
ation,  it  might  be  closed  up  and  dissolved,  and  the  corporation  as 
such  was  not  made  a  party,  it  was  held  that  the  object  of  the  bill  being 
to  take  awa}'  a  franchise,  the  individual  defendants  had  such  an  in- 
terest in  the  franchise  as  to  enable  them  to  assign  as  error  the  non- 
joinder of  the  body  clothed  with  its  exercise. 

Crystal  Lake  Ice  Co. 
The  Crystal  Lake  Ice  Company  is  prima  facie  a  corporation.    Tarbell  v. 
Page,  24  111.,  47,  followed. 

Corporations:  Organization;  filing  certificate. 
While  the  failure  of  a  company  organized  under  the  act  of  February  10, 
1849,3  to  file  a  certificate  of  organization  in  the  office  of  the  secre- 
tary of  state,  may  be  such  a  noncompliance  with  the  statute  as  would 
sustain  a  quo  warranto  or  scire  facias  on  behalf  of  the  people,  and  oust 
the  corporators  from  the  exercise  of  their  franchise,  it  does  not  neces 
sarily  follow  that  it  is  not,  as  to  third  persons,  a  corporation. 

Same  :  Failure  to  hold  an  election. 
The  failure  of  the  stockholders  of  a  corporation  organized  under  the  act 
of  February  10,  1849,  to  hold  an  election  of  trustees  at  its  annual 
meeting,  as  its  by-laws  required,  is  not  sufficient  ground  for  its  disso- 
lution, because  by  the  fourth  section  of  said  act,  it  is  made  lawful  on 
any  other  day  to  hold  an  election  in  the  manner  provided  by  the  by- 
laws. 

Same  :    Failure  to  keep  list  of  stockholders. 

Nor  does  the  fact  that  such  a  company  failed  to  keep  in  its  office  an 
alphabetical  list  of  its  stockholders,  showing  their  residences,  num- 
ber of  shares  and  amount  of  stock  paid  in,  tend  to  work  a  forfeiture 
of  its  charter,  for  by  the  section  requiring  it  (sec.  24),  the  neglect  was 
visited  by  a  pecuniary  forfeiture  only,  of  fifty  dollars. 

Same  :    Failure  to  publish  report. 
Nor  is  the  fact  that  such  company  made  no  publication,  in  the  form 
of  a  report,  in  some  newspaper,  showing  the  amount  of  capital,  the 
proportion  paid  in,  and  amount  of  existing  debts,  to  be  visited  by  a 


*  See  Scott  v.  Bennett,  1  Gilm.,  187;  Bonham  v.  Galloway,  13  111.,  75; 
Prentice  v.  Kimball,  19  id.,  320;  Herrington  v.  Hubbard,  1  Scam.,  569. 

•The  act  of  February  10,  1849,  is  entirely  repealed  by  the  act  of  1857,  on 
the  same  subject.    Culver  v.  Third  National  Bank,  64  111.,  528. 
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forfeiture,  because  by  the  twelfth  section  requiring  it,  a  failure  to  do 
so  is  made  to  fall  on  the  trustees  individually. 

Same  :  One-half  capital  stock  not  paid  in. 
Nor  does  the  fact  that  one-half  of  the  capital  stock  was  not  paid  in  with- 
in one  year  of  the  organization  of  the  company,  affect  in  any  way  the 
exercise  of  the  corporate  functions,  the  stockholders,  by  the  tenth 
section,  being  made,  severally,  individually  liable  to  the  creditors  to 
an  amount  equal  to  the  amount  of  stock  held  by  them  respectively, 
for  all  debts  and  contracts  made  by  the  company,  until  the  whole 
amount  of  capital  stock  should  be  paid  in,  and  a  certificate  thereof 
filed  with  and  recorded  by  the  county  clerk.  Under  the  same  sec 
tion,  however,  the  fact  that  the  whole  of  the  capital  stock  was  not 
paid  in  in  two  years  from  the  incorporation  of  the  company  will,  at 
the  option  of  the  government,  work  a  dissolution  of  the  corporation, 
but  such  result  can  not  be  effected  by  the  act  of  a  stockholder. 

Same  :    Forfeiture  not  enforced  collaterally. 
A  cause  of  forfeiture  can  not  be  taken  advantage  of  or  enforced  against 
a  corporation  collaterally  or  incidentally,  or  in  any  other  mode  than 
by  a  direct  proceeding  for  that  purpose  against  the  corporation,  so 
that  it  may  have  an  opportunity  to  answer.1 

Same  :     Who  can  enforce  a  forfeiture. 
The  government  creating  the  corporation  can  alone  institute  a  proceed- 
ing to  enforce  a  forfeiture  of  its  franchises,  since  it  may  waive  a 
broken  condition  of  the  compact  made  with  it,  as  well  as  an  indi- 
vidual. 

Same  :    Judicial  proceedings  necessary. 
When  the  terms  of  a  charter  are  that  the  corporation  shall  be  dissolved 
on  nonperformance  of  a  condition,  the  mere  failure  to  perform  is  not, 
ipso  facto,  a  dissolution,  but  judicial  proceedings  and  a  judgment  of 
ouster  must  be  had  in  order  to  effect  a  dissolution. 

Same:    In  what  court  and  by  what  process  forfeiture  is  enforced. 

A  court  of  chancery  can  be  specially  empowered  by  statute  to  divest  a 
corporation  of  its  corporate  character  and  capacity;  otherwise,  in  all 
cases  the  mode  of  proceeding  to  enforce  a  dissolution  for  cause  of 
forfeiture  is  by  scire  facias,  or  an  information  in  the  nature  of  a  quo 
warranto,  in  a  court  of  law.2 


1  See  Rice  v.  R.  I.  &  A.  R.  R.  Co.,  21  111.,  95 ;  Goodrich  v.  Reynolds,  31 
id.,  490. 

8  A  scire  facias  is  proper  where  there  is  a  legal  existing  body,  capable  of 
acting,  but  who  have  been  guilty  of  an  abuse  of  the  power  intrusted  to 
them.  And  a  quo  warranto  is  necessary  where  there  is  a  body  corporate 
de  facto,  who  take  upon  themselves  to  act  as  a  body  corporate,  but  from 
some  defect  in  their  constitution,  they  cannot  legally  exercise  the  power 
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Same. 
Where,  therefore,  a  bill  was  filed  alleging  that  a  company,  which  was 
acting  as  a  corporation  tie  facto,  had  never  been  legally  organized  as 
a  corporation,  and  had  never  existed  as  such,  but  was  a  general  co- 
partnership, and  sought  to  have  it  declared  a  partnership,  or,  if  de- 
clared a  corporation,  to  have  it  dissolved,  it  was  held,  that  this  ques- 
tion could  be  determined  in  no  other  way  than  by  a  direct  proceeding 
at  law,  and  that  such  allegation  furnished  no  grounds  for  equitable 
interference. 

Same  :  No  jurisdiction  in  equity  to  control  the  exercise  of  their  discretion  by 
the  trustees. 
Where  a  stockholder  of  a  corporation  filed  a  bill  charging  the  recovery 
of  a  judgment  against  the  company,  and  that  other  creditors  were 
threatening  to  commence  suits,  etc. ;  that  the  affairs  of  the  company 
were  daily  becoming  more  embarrassed ;  that  on  account  of  various 
specified  irregularities  the  company  had  never  been  legally  organized 
as  a  corporation,  but  was  a  general  copartnership,  and  the  bill  sought 
to  have  the  funds  of  the  company  appropriated  in  discharge  of  its 
liabilities,  and  in  exoneration  of  the  individual  liability  of  the  stock- 
holders, to  have  the  company  declared  a  partnership,  or,  if  declared  a 
corporation,  to  have  it  dissolved,  and  it  was  contended  on  behalf  of 
complainants,  that  the  neglect  of  the  trustees  to  appropriate  the  funds 
of  the  company  in  discharge  of  its  and  the  stockholders'  liabilities 
was  a  breach  of  trust,  entitling  any  of  the  stockholders  to  have  such 
appropriation  made  by  a  court  of  equity,  but  the  bill  contained  no 
charge  of  fraud  or  collusion,  or  neglect  of  duty,  or  of  indifference  by 
the  trustees  towards  the  objects  of  the  incorporation,  the  court  ex- 
pressed itself  as  strongly  inclined  against  the  jurisdiction  of  a  court 
of  equity  to  interfere  with  the  exercise  of  the  discretion  of  the  trustees ; 
but  that,  if  the  jurisdiction  existed,  the  case  made  would  not  warrant 
its  exercise. 

Same  :  Stockholders  not  partners. 
The  stockholders  of  a  corporation  organized  under  the  general  law  of 
February  10,  1849,  under  which  a  several  liability  attaches  to  each 
stockholder,  but  which  is  not  enforcible  while  he  remains  such,  un- 
less suit  is  brought  against  the  company  within  one  year  after  the 
debt  becomes  due,  and  under  which,  when  he  ceases  to  be  a  stock- 
holder, suit  must  be  brought  against  him  within  two  years  from  the 
time  he  so  ceases,  and  in  addition  thereto  an  execution  against  the 
company  returned  unsatisfied  in  whole  or  in  part,  are  not  quasi  part- 
ners, having,  as  between  themselves,  the  rights  of  partners,  and  sub- 
ject to  the  same  liability  to  each  other  as  though  not  incorporated. 

they  affect  to  use.    King  v.  Passmore,  3  Term,  132,  per  Ashurst,  J.,  quoted 
approvingly  by  Breese,  J.,  in  Baker  v.  Backus'  Adm'r. 
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In  ordinary  partnerships,  the  liability  of  copartners  extends  to  all  the 
copartners  jointly  in  the  first  instance,  and  continues  six  years,  and 
;n  ordinary  partnerships  the  members  are  primarily  bound  for  all 
t\e  liabilities  of  the  concern. 

Same  :     Liability  of  stockholders. 

The  stockholders  of  such  a  corporation  can  be  made  responsible  only  in 

the  mode  prescribed  in  the  act  under  which  they  become  associated 

as  a  corporation.    They  are  not  individually  liable,  except  under  the 

circumstances  and  for  the  time  specified  in  the  act  of  incorporation. 

Statute  of  Limitations:  Proceedings  to  hold  stockholders  individually 
liable.1 
It  seems  that  in  proceedings  to  hold  the  stockholders  of  a  corporation, 
organized  under  the  general  act  of  February  10,  1849,  individually 
liable,  the  bar  of  five  years,  interposed  by  the  general  law  would,  by 
the  provisions  of  said  act  of  1849,  be  rendered  inapplicable,  and  that, 
the  time  of  the  continuance  of  his  liability,  as  stockholder,  would  be 
that  prescribed  in  the  act  of  1849 ;  and  therefore  that  a  plea  by  a  stock- 
holder, who  had  ceased  to  be  such,  that  the  cause  of  action  did  not 
accrue  within  two  years  after  he  had  ceased  to  be  a  stockholder, 
would  be  a  good  plea,  and,  if  proved,  would  discharge  him  from  lia- 
bility. 

Error  to  Circuit  Court  of  Cook  County. 
The  facts  are  stated  by  the  court. 

W.  T.  Burgess,  for  plaintiff  in  error.  G,  Beckwith,  for 
defendants  in  error. 

Breese,  J.     The  questions  presented  by  the  record    [86*] 
render  a  full  statement  of  the  case  necessary.     It  was 
as  follows: 

On  the  first  day  of  July,  1857,  one  William  Backus  filed  a 
bill  in  chancery,  in  the  Cook  circuit  court,  against  certain 
persons  named  therein  as  defendants,  alleging  that  they  had, 
on  the  15th  of  December,  1855,  associated  themselves  together 
and  purported  to  form  a  corporation  for  manufacturing,  cut- 
ting, working,  vending  and  dealing  in  ice,  under  the  name  of 
"  the  Crystal  Lake  Ice  Company,"  and  for  that  purpose  they 

1  As  to  liability  of  stockholders  under  the  act  of  1857,  see  Culver  v.  Third 
National  Bank,  supra;  Steele  v.  Dunne,  65  111.,  298.  As  to  who  is  a  stock- 
holder, see  Corwith  v.  Culver,  69  id.,  502. 
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had  filed  in  the  office  of  the  clerk  of  the  county  of  Cook,  the 
required  certificate  of  incorporation,  duly  acknowledged  by 
them  before  a  notary  public,  under  his  notarial  seal;  that 
complainant  was  the  owner  of  twenty-five  shares,  and  that  485 
shares  had  been  taken,  leaving  only  fifteen  shares  undisposed 
of,  upon  which  assessments  had  been  levied,  of  sixty  dollars 
on  each  share,  amounting  in  all  to  twenty-nine  thousand  one 
hundred  dollars,  upon  which  twenty-three  thousand  and  fifty- 
five  dollars  had  been  paid. 

The  names  of  the  holders  of  the  stock  were  set  forth  in  a 
schedule  attached  to  the  bill ;  and  it  was  alleged  that  assess- 
ments had  been  levied  on  the  stock,  and  each  and  all  of  the 
stockholders  were  in  default,  and  that  transfers  of  stock  had 
been  made  by  different  stockholders  to  other  persons  without 
the  knowledge  or  consent  of  the  complainant ;  that  since  filing 
the  certificate,  the  associates  who  signed  it  purported  to  organ- 
ize the  company  by  the  election  of  one  of  their  num- 
[87*]  ber,  *Amos  Page,  as  president,  and  another  of  them, 
George  P.  Clark,  as  treasurer  and  secretary,  who  hav- 
ing subsequently  resigned,  Alexander  C.  Coventry,  not  a  stock- 
holder was  appointed  treasurer  and  secretary ;  that  in  conse- 
quence of  removals  and  changes  of  residence,  on  the  30th  of 
March,  1857,  the  company  had  no  trustee  who  was  a  citizen 
of  the  state;  that,  by  the  by-laws  of  the  company,  the  stated 
meeting  of  the  stockholders  was  to  be  held  at  its  office,  in 
Chicago,  on  the  first  Monday  of  November,  annually,  and  the 
trustees  were  to  be  elected  annually  at  each  meeting;  that  no 
meeting  was  held  on  the  first  Monday  of  November,  1856, 
and  the  secretary  did  not  give  thirty  days'  notice  of  a  meeting 
as  required  by  the  by-laws,  and  the  trustees  pretended  to  hold 
over  without  an  election ;  that  at  a  meeting  of  the  stockholders 
on  the  15th  of  June,  1857,  four  of  the  trustees  were  removed 
from  office,  and  one  of  them  resigned,  and  three  residents  of 
this  state  were  elected  trustees  in  their  place. 

The  bill  states  that  the  company  had  not  complied  with  the 
act  of  February,  1849,  in  this,  that  they  had  not  kept  an  alpha- 
betical list  of    their  stockholders,  showing    their  residence, 
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number  of  shares,  and  amount  of  stock  paid  in,  in  their  office; 
that  they  had  never  published,  in  any  newspaper,  a  report 
showing  the  amount  of  capital,  the  proportion  paid  in,  and 
amount  of  existing  debts;  and  that  one-half  of  the  capital 
stock  was  not  paid  in  within  one  year  of  its  organization,  and 
has  not  yet  1  een  paid  in;  that  the  company  had  never  engaged 
in  any  manufacturing,  agricultural,  mining,  or  mechanical 
business;  but  had  been  engaged  in  cutting  and  vending  ice, 
and  that  there  was  no  such  business  known  as  manufacturing 
ice;  that  the  company  had  never  been  legally  organized  as  a 
corporation,  and  had  never  existed  as  a  corporation;  but  as  a 
matter  of  fact,  it  had  been,  since  its  organization,  a  general 
copartnership,  and  that  the  property  of  the  company  was  then 
held  as  general  partnership  property ;  that  if  it  was  ever  legally 
organized,  and  ever  existed  as  a  corporation,  it  ceased  to  exist 
as  such  on  the  15th  day  of  December,  1856,  because  one-half 
of  the  stock  of  the  company  had  not  been  paid  in  on 
that  *day;  the  bill  charged  that  the  property  was  then  [88*] 
held  as  partnership  property,  and  the  members  of  the 
company  were  severally  liable  for  the  debts  of  the  company 
as  copartners. 

The  bill  states,  that  soon  after  the  formation  of  the  company, 
it  commenced  cutting  ice  and  erecting  ice  houses  at  Crystal 
Lake,  for  storing  ice,  and  purchased  some  small  pieces  of  land 
to  place  them  on,  and  also  for  a  roadway  for  a  railroad  track 
from  the  ice  house  to  the  Chicago,  St.  Paul  and  Fond  du  Lac 
Railroad,  the  title  to  all  which  was  taken  to  Amos  Page  and 
held  by  him  as  trustee  for  the  company ;  that  they  graded  and 
laid  a  track  about  fifteen  furlongs  in  length,  at  great  expense, 
and  without  regard  to  the  true  interests  of  the  stockholders; 
that  the  company  did  business  during  the  year  1856  at  a  loss 
of  more  than  six  thousand  dollars,  and  that  during  the  past 
winter  the  company  cut  and  stored  ice  at  a  great  expense,  and 
in  the  spring  of  1 857  purchased  horses,  wagons,  harness  and 
other  articles,  to  deliver  ice  in  Chicago,  and  proceeded  to 
erect  houses  and  fences,  which  were  nearly  completed,  for 
stabling  horses  and  storing  wagons;  that  the  company  was 
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continuing  the  business  at  a  monthly  loss  of  five  hundred  dol- 
lars; that  it  was  greatly  in  debt,  owing  seven  thousand  dollars, 
and  the  stockholders  refused  to  help  the  company  or  advance 
the  money  to  relieve  it  from  its  embarrassments. 

The  bill  stated,  that  in  April,  1857,  judgment  was  obtained 
by  Wilcox,  Lyon  &  Co.  against  the  company  for  four  hundred 
and  twelve  T2050  dollars  and  costs,  upon  which  execution  nad 
issued  and  was  in  the  hands  of  the  sheriff,  and  the  personal 
property  of  the  company  liable  to  be  seized  and  sold  under  it. 

The  bill  stated,  that  the  creditors  of  the  company  had  been 
long  delayed  and  were  threatening  to  commence  suits,  and  that 
notes  and  acceptances  of  the  company  were  maturing  and  no 
provision  made  to  meet  them ;  that  the  laborers  employed, 
whose  wages  were  not  paid,  were,  some  of  them,  u  on  a  strike/' 
and  refused  to  permit  others  to  work,  and  the  company  had  no 
means  to  pay  them ;  that  the  property,  except  the  real  estate, 
was  of  a  perishable  nature,  and,  if  sold  at  forced  sale,  would 
not  pay  the  demands  against  the  company,  but  would 
[89*]  then,  at  *a  fair  sale,  realize  more  than  sufficient  to 
satisfy  all  demands,  but  if  held  until  the  season  was 
past,  could  only  be  held  at  an  expense  to  the  company  and  de- 
preciation upon  its  amount  and  value,  as  it  could  not  then  be 
sold  for  as  much  as  it  could  be  at  that  time;  that  a  large  por- 
tion of  the  property  consisted  of  ten  thousand  tons  of  ice, 
which,  if  carried  over,  or  into  the  warm  weather,  would  de- 
teriorate in  value  and  lessen  in  amount.  The  horses  were  an 
expense  and  the  company  were  hopelessly  insolvent,  and  if 
the  property  was  not  sold  by  a  receiver  to  pay  the  debts,  then 
it  would  be  sacrificed  at  sheriff's  sale,  to  satisfy  judgments 
against  it;  that  the  real  estate  was  of  little  value  except  for 
the  ice  business,  and  it  would  be  greatly  for  the  interest  of  all 
parties  concerned  that  it  should  be  sold  with  the  other  property ; 
that  of  the  485  shares  of  stock,  312  of  them  are  held  by  non- 
residents, and  the  remaining  173  shares  are  held  by  twelve 
persons,  except  complainants,  who  reside  in  this  state,  two  of 
whom  live  in  the  county  of  Cook ;  that  all  the  shareholders  of  the 
company  had  been  advised  of  its  conditioi  and  failed  to  aid  it, 
76 


APKIL  TEEM,  1863.  90 

Baker  vs.  The  Administrator  of  Backus. 

The  bill  charged  that  the  affairs  of  the  company  were  daily 
becoming  more  embarrassed,  and  it  could  not  continue  in  busi- 
ness for  the  reasons  stated,  and  that  it  was  necessary  for  the 
protection  of  the  rights  and  interests  of  the  creditors,  as  well 
as  of  the  stockholders  of  the  company,  that  a  receiver  should 
be  appointed,  who  should  have  power  to  take  into  his  posses- 
sion all  the  property  of  the  company,  real  and  personal,  and 
should  have  full  power  and  authority  to  make  a  present  sale 
of  the  effects,  both  real  and  personal,  on  the  best  terms  that 
could  be  obtained  for  them,  and  that  the  proceeds  should  be 
applied,  first,  towards  the  payment  of  the  debts  of  the  com- 
pany. That,  owing  to  the  great  number  of  shareholders,  and 
so  many  of  them  residing  out  of  the  state,  it  was  impossible  to 
close  the  company  without  the  interposition  and  aid  of  a  court 
of  chancery. 

The  bill  stated  that  at  a  meeting  of  the  stockholders,  held 
at  their  office,  in  the  city  of  Chicago,  on  the  13th  June,  1857, 
the  holders  of  314  shares  being  present  or  represented,  a  re- 
solution was  passed  unanimously,  as  follows : 

*That  the  trustees,  or  a  majority  of  them,  have  full  [90*] 
power  and  authority,  if  in  their  discretion  it  is  advis- 
able so  to  do,  to  sell  all  the  lands,  houses,  horses,  wagons,  har- 
nesses, tools,  ice  fixtures,  and  all  other  property  of  the  com- 
pany, on  such  terms  and  conditions  as  may  seem  to  them  best 
for  the  interest  of  the  company;  provided  such  sale  shall  be 
for  a  sum  not  less  than  ten  thousand  dollars. 

The  bill  stated  that  subsequently,  on  the  same  day,  the 
trustees  levied  an  assessment  on  the  stock  of  the  company, 
payable  in  ten  days,  and  the  secretary  was  directed  to  notify, 
forthwith,  each  shareholder  of  this  resolution,  and  to  inform 
them,  at  the  same  time,  if  the  assessment  was  not  properly 
responded  to  within  ten  days,  by  the  holders  of  two-thirds  of 
the  stock,  that  the  same,  and  all  its  property,  real  and  personal 
would  be  sold  by  the  trustees  under  the  power  conferred  by 
the  resolution.  That  the  secretary  did,  forthwith,  notify  the 
shareholders,  as  he  was  directed  to  do,  and  that  no  one  of  them 
responded  to  the  call. 
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The  bill  stated  that  a  majority  of  the  trustees  were  now  ab- 
sent from  Chicago,  and  from  the  state,  and  complainant  had 
no  means  of  knowing  when  a  majority  of  them  would  return 
to  the  city.  That  the  company  could  not  be  well  and  safely 
closed  up  by  the  trustees,  and  the  property  of  the  company 
safely  sold  under  the  resolution  above  recited.  That  he,  con.- 
plainant,  was  a  person  of  small  means,  and  was  daily  in  danger 
of  being  compelled  to  meet  and  satisfy  the  demands  existing 
against  the  company,  by  reason  of  his  being  a  general  partner 
in  the  same,  and  because  the  holders  of  the  stock  residing  in 
Cook  county  were  also  persons  of  small  means,  and  not  able 
to  satisfy  the  demands  against  the  company,  and  that  the  bill 
was  filed  as  well  to  protect  the  complainant's  interest  as  the 
interest  of  all  the  creditors  of  the  company  and  its  several 
members. 

The  bill  prayed  for  the  answers  of  the  defendants  under 
oath,  and  that  the  company  might  be  declared,  by  a  decree  of 
the  court,  to  be  a  general  copartnership.  That  a  receiver 
might  be  forthwith  appointed,  who  should  be  empowered 
forthwith  to  take  and  receive  all  the  property  of  the 
[91*]  company,  real  and  personal,  *into  his  possession,  and 
proceed  to  dispose  of  it,  at  such  times  and  on  such 
terms  as  might  be  most  advantageous  for  the  interest  of  the 
creditors  and  stockholders,  if  they  should  be  declared  stock- 
holders, or  partners,  if  they  should  be  declared  to  be  of  the 
company;  and  that  Amos  Page  be  directed  and  compelled  to 
convey  to  the  purchasers,  all  and  singular,  the  real  estate  of 
the  company  held  by  him  or  standing  in  his  name,  of  right 
belonging  to  the  company. 

The  bill  further  prayed  that  if  the  company  should  be  de- 
clared to  be  a  corporation,  to  direct  and  order  it  to  be  closed 
up  and  dissolved,  according  to  law  and  the  practice  of  the 
court.  That  the  receiver  be  at  liberty  to  apply  to  the  court 
for  further  directions,  and  to  proceed  to  pay  all  just  demands 
against  the  company  out  of  the  proceeds  of  the  sale,  first  ap- 
plying the  same  to  the  costs  and  expenses  of  the  proceeding 
and  his  charges,  and  that  the  surplus,  if  any,  be  brought  into 
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court,  and  that  the  defendants,  either  as  shareholders  or  as 
trustees  of  the  company,  be  enjoined  from  proceeding  any 
further  with  the  company,  or  from  interfering  with  the  com- 
pany or  its  property,  and  from  disposing  of  its  property,  goods 
or  effects,  and  for  further  or  other  relief. 

The  bill  was  sworn  to  on  the  30th  day  of  June,  1857,  by  the 
complainant,  accompanied  by  an  affidavit  of  Alexander  C. 
Coventry,  stating  that  he  was  the  secretary  and  treasurer  of 
the  company,  and  that  the  facts  charged  in  the  bill  were  true. 

On  the  1st  day  of  July  the  bill  was  filed,  and  on  the  same 
day  an  order  of  court  was  entered,  appointing  Coventry  re- 
ceiver of  all  the  property  and  effects,  real  and  personal,  of  the 
company,  and  empowering  him  to  take  into  his  possession  all 
the  property  of  the  company,  and  to  proceed  and  sell  it  at 
public  or  private  sale,  as  to  him  might  seem  most  advantage- 
ous for  the  interests  and  for  the  protection  of  the  rights  of 
the  creditors  and  shareholders  or  partners  of  and  in  the  Crystal 
Lake  Ice  Company;  terms  and  conditions  of  the  sale  at  the 
discretion  of  the  receiver;  and  to  pay  the  debts  of  the  com- 
pany out  of  the  proceeds,  and  to  report  his  proceedings  to  the 
court,  and  to  proceed  to  complete  the  buildings  then  in  course 
of  erection  by  the  company. 

*On  July  3d,  the  receiver  filed  his  bond.  On  July  [92*] 
4th,  the  injunction  was  served  on  a  part  of  the  de- 
fendants, and  others  not  found.  On  July  7th,  the  receiver  filed 
his  report,  stating  that,  being  advised  and  satisfied  that  the 
property  could  not  be  sold  at  public  sale,  he  received  offers 
from  various  individuals,  and  offered  the  property  to  others, 
refusing  to  make  any  offers.  That  the  highest  offer  he  could 
get,  was  one  of  ten  thousand  dollars  from  Hiram  Joy  and 
Augustus  BT.  Frisbie,  payable  in  certain  installments,  the  last 
one,  of  twenty-five  hundred  dollars,  payable  January  1,  1859, 
which  he  deemed  best  for  the  interest  of  all  parties,  should  be 
accepted.  He  thereupon  prayed  for  an  order  confirming  the 
sale,  and  stated  that,  in  order  to  make  the  sale,  he  promised  to 
complete  the  barn  and  fence  then  in  process  of  erection,  which 
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could  be  done  for  two  hundred  dollars,  and  prayed  an  order- 
directing  them  to  be  completed. 

On  July  8th,  on  filing  the  report  and  on  reading  affidavits  of 
Tarbell,  Mehring  and  Stone,  the  report  was  confirmed,  and  a 
bill  of  sale  and  deed  ordered  to  be  made  to  the  purchasers,  and 
that  the  receiver  complete  the  barn  and  fence,  and  pay  for 
them  out  of<  the  proceeds  of  the  sale. 

Defendants  were  notified,  some  by  personal  service  of  sum- 
mons and  others  by  publication  under  the  statute,  when,  on 
the  15th  of  October,  the  default  of  the  defendants  was  entered 
and  the  cause  referred  to  the  master  to  take  proofs. 

Two  weeks  thereafter,  October  29,  Coventry  presented  his 
petition  to  the  court,  stating  his  appointment,  on  the  second  of 
July,  of  receiver  of  the  company;  that  he  was  not,  and  had 
not  been,  a  shareholder  or  partner  in  the  company,  but  at  the 
time  of  his  appointment,  the  company  was  justly  indebted  to 
him  $3,070.59,  for  moneys  lent  and  services  rendered  it,  and 
that  the  same  was  still  due  to  him,  whereupon  he  prayed  a 
reference  to  the  master  to  report  the  amount  due,  which  was 
done  on  the  same  day. 

The  master  made  his  report,  containing  the  testimony  of 
Coventry,  who  was  the  only  witness  examined  before  him  on 
behalf  of  complainant,  in  which  it  appears  that  he  had  been 
the  legal  adviser  of  the  company  since  its  organiza- 
[93*]  tion ;  that  *in  March,  185T,  he  was  elected  tempor- 
ary treasurer  and  secretaay  of  the  company,  and  on 
the  first  of  July  of  that  year  appointed  receiver.  States  that 
the  company  was  organized  under  the  act  of  February  10, 
1849,  by  filing  a  certificate  in  the  clerk's  office  of  Cook  coun- 
ty, of  the  election  of  certain  persons  as  trustees,  and  other 
officers  of  the  company;  gives  a  history  of  its  official  doings, 
and  of  its  financial  affairs;  states  that  $20,797.80  was  paid  in 
to  the  company  by  the  shareholders;  and,  in  a  schedule,  gives 
a  statement  of  the  real  estate  of  the  company,  the  legal  title 
to  which  he  said  was  in  Amos  Page. 

The  report  also  contains  the  testimony  of  Hayden,  the  book- 
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keeper  of  the  company,  stating  the  debt  due  from  the  com- 
pany to  Coventry,  for  money  advanced,  between  April  7  and 
July  2,  1857,  at  $2,670.69,  and  that   the  company  was  in 
debted  to  Coventry  $1,000,  for  services  as  treasuer,  and  thinks 
the  charge  a  reasonable  one. 

On  December  17,  1857.  a  final  decree  was  entered,  setting 
out  in  full  this  report  of  the  master,  and  also  an  order  that 
it  stand  confirmed,  and  recites  that,  though  it  appeared  to  the 
court  that  the  defendants  and  complainant  did  business  as  a 
corporation,  created  under  and  in  pursuance  of  the  act  of  Feb- 
ruary 10,  1849,  under  the  name  of  "  The  Crystal  Lake  Ice 
Company,"  they  were  never  legally  organized  as  a  corpora- 
tion, in  pursuance  of  that  act,  and  never  complied  with  the 
requirements  of  that  act,  but  that  they  were  doing  business 
as  a  general  copartnership,  under  the  name  and  style  of  the 
Crystal  Lake  Ice  Company,  and  thereupon  ordered  and  de- 
creed that  the  Crystal  Lake  Ice  Company  be  decreed  to  have 
been  a  general  copartnership,  composed  of  the  defendants  and 
the  complainant. 

The  decree  then  recites  that  this  copartnership  was  insol- 
vent, and  its  managing  members  neglected  the  business  of  the 
company,  and  then  orders  that  the  copartnership  be  dissolved ; 
that  the  injunction  issued  in  the  cause  be  made  perpetual,  and 
that  the  defendants  should  forever  desist  and  refrain  from 
proceeding  with,  or  intermeddling  with  the  Crystal 
Lake  Ice  ^Company,  its  property  or  effects,  etc.,  ac-  [94*] 
counts,  vouchers,  books  of  account,  and,  all  and  singu- 
lar, the  property,  both  real  and  personal,  of  the  company ;  that 
the  order  made  appointing  Coventry  receiver  be  confirmed 
and  made  perpetual,  and  that  he  proceed  to  continue  to  pay 
the  debts  of  the  company,  according  to  the  prayer  of  the  bill, 
and  report  of  the  master. 

The  decree  then  recites  the  sale  made  by  the  receiver,  and 

the  moneys  received  and  paid  out  by  him,  and  orders  that  his 

acts  therein  stand  confirmed,  and  finds  that  the  company  are 

indebted  to  Coventry  in  the  sum  of  three  thousand  six  hun- 
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dred  and  seventy  TW  dollars,  and  directs  that  he  pay  himself 
out  of  the  funds  in,  or  coming  to,  his  hands  as  receiver. 

The  decree  then  finds  that  Amos  Page,  one  of  the  defend- 
ants, holds  the  legal  title  to  the  real  estate  described,  which 
belonged  of  right  to  the  company,  and  that  since  the  sale  to 
Joy  and  Frisbie,  he  has  refused  to  convey  to  them,  and  orders 
that  Page  convey  all  his  right,  title  and  interest  to  Joy  and 
Frisbie,  and  on  his  failure,  then  that  the  master  execute  such 
conveyance,  and  that  the  costs  of  the  case  be  paid  out  of  the 
property  of  the  company. 

Subsequently,  on  July  13,  1858,  Wheat,  one  of  the  defend- 
ants, filed  his  petition,  setting  forth  that  he  had  not  been 
served  with  notice  of  the  suit,  but  brought  in  by  publication, 
and  prayed  that  the  decree  might  be  opened  and  set  aside 
under  the  statute,  and  he  be  let  in  to  defend. 

On  March  21, 1859,  this  petition  was  allowed,  and  the  de- 
cree vacated  as  to  him,  and  he  put  in  a  general  demurrer  to 
the  bill.  The  other  defendants  thereupon,  on  October  19, 
1861,  filed  a  petition  to  set  aside  the  decree  as  to  all  of  them, 
stating  in  their  petition,  that  Wheat  had  filed  a  petition  to  va- 
cate the  decree,  which  had  been  allowed,  and  that  he  had  filed 
a  demurrer  to  the  bill  for  want  of  equity,  which  was  pending, 
that  the  decree  was  a  joint  one,  and  that  upon  the  face  of  the 
record,  the  court  had  erred  in  rendering  the  decree ;  they  there- 
fore prayed  the  court  to  review  and  reverse  the  decree  and  set 
it  aside,  which  was  denied. 

This  decree  is  brought  here  on  writ  of  error,  and  the 
[95*]  *f  olio  wing  errors  assigned:  1.  That  the  circuit  court 
had  no  jurisdiction  of  the  case  made  by  the  bill.  2.  Be- 
cause the  ice  company  was  not  made  a  party.  3.  The  circuit 
court  had  no  power  to  appoint  a  receiver,  and  authorize  him 
to  take  the  property  of  a  party  not  before  the  court.  4.  That 
when  the  decree  was  opened  as  to  Wheat,  it  should  have  been 
as  to  all,  and  the  suit  dismissed. 

We  will  consider  these  objections  in  a  reverse  order  of  their 
assignment,  for  reasons  which  will  hereafter  appear,  and  first, 
as  to  vacating  the  decree  on  the  application  of  Wheat. 
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It  will  be  seen  by  the  record,  that  "Wheat  was  not  in  court, 
except  by  publication  or  constructive  notice,  when  the  decree 
was  passed  against  him.  But  the  fifteenth  section  (Rev.  Stat., 
1845,  ch.  XXI)  does  not  require  the  court,  to  whom  the 
application  is  made,  to  set  aside  or  vacate  the  decree  entered, 
but  only,  notwithstanding  the  decree,  that  the  party  who  has 
not  been  notified  may  be  heard.  It  was  error  in  the  court  to 
set  aside  the  decree  against  Wheat,  and  we  would  only  extend 
the  error,  if  we  should  set  aside  the  decree  as  to  the  other  de- 
fendants, it  having  been  improperly  set  aside  as  to  one  of 
them. 

The  next  question  is,  Was  it  competent  for  the  circuit  court 
to  appoint  a  receiver  as  the  case  stood  in  that  court? 

This  power  to  appoint  a  receiver  is  most  usually  called  into 
action  either  to  prevent  fraud,  save  the  subject  of  litigation 
from  material  injury,  or  rescue  it  from  threatened  destruction. 
A  receiver  is  defined  to  be  an  indifferent  person  between  the 
parties,  appointed  by  the  court,  and  on  behalf  of  all  parties, 
and  not  of  the  complainant  or  one  defendant  only,  to  receive 
the  thing  or  property  in  litigation,  pending  the  suit.  Edw. 
on  Kec.  in  Chan.,  3. 

In  the  English  chancery,  it  is  held  that  a  suit  must  be 
pending,  save  in  peculiar  cases,  such  as  infancy  and  lunacy, 
before  a  receiver  will  be  appointed.  Anonymous,  1  Atk.,  578 ; 
Ex  parte   Whitfield,  2  id.,  315. 

*Lord  Hardwicke,  in  the  last  case,  says  expressly,    [96*] 
"  the  court  has  not  a  jurisdiction  to  appoint  a  receiver 
unless  a  cause  was  depending;  the  jurisdiction  which  a  court 
exercises  with  respect  to  idiots  and  lunatics  is  a  particular 
one." 

The  necessary  implication  from  all  these  is,  a  suit  being 
necessary,  and  the  receiver  appointed  for  all  the  parties  to  it, 
that  he  whose  property  is  to  be  taken  from  him  and  placed  in 
the  power  of  a  receiver  should  be  a  party  to  the  pending  suit. 
We  think  it  is  indispensable  he  should  be  a  party,  that  he  may 
resist  the  application,  the  granting  of  which  may  work  to  him 
irretrievable  injury. 
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The  appointment  of  a  receiver  to  take  the  property  of  the 
ice  company  into  his  possession,  to  be  disposed  of  by  him  on 
his  own  terms,  the  company  not  being  made  a  party  to  the 
suit,  no  fraud  being  charged  and  no  imminent  danger  of  loss 
or  injury  to  the  property  shown,  was  illegal,  unauthorized,  and 
contrary  to  the  plainest  principles  of  justice,  which  demand 
that  every  one  whose  property  is  taken  from  him  shall  be  a 
party  to  the  proceedings  and  be  heard  in  resistance.  The 
court  had  no  jurisdiction  to  deprive  the  company  of  its  prop- 
erty and  dissolve  it,  when  the  company  was  not  present  to 
defend  itself.  All  bodies  should  be  allowed  the  privilege  of 
being  present  at  their  own  dissolution.  The  counsel  for  the 
defendant  in  error  insists  that  this  objection  cannot  be  taken 
by  the  plaintiffs  in  error;  that  if  the  nonjoinder  of  the  ice 
company  be  an  error,  it  is  one  of  which  they  cannot  complain. 

The  nonjoinder  of  a  mere  formal  party  cannot,  generally, 
be  assigned  as  error,  but  that  of  an  indispensable  party  can 
be.  The  object  of  the  bill  in  this  case  was  to  take  away  a 
franchise  in  which  these  plaintiffs  have  a  property  and  inter- 
est, without  giving  the  corporate  authority  an  opportunity  to 
be  heard.  This  franchise  may  be  of  more  value  than  the 
property  and  effects  of  the  company.  The  plaintiffs  in  error, 
we  think,  had  such  a  property  and  interest  in  this  franchise, 
of  which  the  decree  deprives  them,  as  to  enable  them  to  as- 
sign as  error  the  nonjoinder  of  that  body  clothed  with  its 
exrcise,  and  to  whom,  in  legal  contemplation,  all  the 
[97*]  property  and  effects  *belonged.  The  stockholders  as 
such,  were  not  the  owners  of  this  property,  nor  were 
the  trustees;  it  belonged  to  the  company  as  a  corporation, 
and  of  which  they  were  in  the  full  use  and  enjoyment  by  their 
officers  and  agents,  appropriating  it  to  the  purposes  and  ob- 
jects of  their  incorporation,  at  the  very  time  they  were,  with- 
out notice,  deprived  of  it. 

The  defendant  also  contends  that  the  ice  company  was  not, 

in  fact,  a  corporation,  and  therefore  need  not  be  made  a  party. 

This  point  has  already  been  decided  by  this  court  in  the  case 

of  Tarhell  v.  Page,  24  111.,  47.     Tarbell  brought  his  action 
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against  Page,  and  other  individuals,  as  stockholders  in  this 
ice  company,  for  his  salary  as  superintendent  of  the  business 
of  the  company.  The  declaration  was  framed  on  the  eight- 
eenth section  of  the  act  of  February  10,  1849,  which  provides 
that  the  stockholders  of  any  company  organized  under  the 
provisions  of  that  act,  should  jointly,  severally  and  individu- 
ally, be  liable  for  all  debts  that  might  be  due  and  owing  to  all 
their  laborers,  servants  and  apprentices,  for  services  per- 
formed for  the  corporation. 

The  court  below  found  against  the  plaintiff,  and  this  court 
held  that  this  ice  company  was,  prima  facie,  an  incorporated 
company,  was  acting  as  such,  and  had  taken  some  of  the  steps 
to  become  incorporated,  and  had  entered  upon  the  exercise  of 
the  franchise  pertaining  to  such  a  body.  The  failure  to  iile 
the  certificate  in  the  office  of  the  secretary  of  state,  whilst  it 
might  be  such  a  noncompliance  with  the  statute  as  would  sus- 
tain a  quo  warranto  or  scire  facias  on  behalf  of  the  people, 
and  oust  the  corporators  from  the  exercise  of  their  franchise, 
it  did  not  necessarily  follow  that  it  was  not,  as  to  third  per- 
sons, a  corporation. 

It  may  be  said  this  defendant  is  not  in  the  position  of  a 
third  person,  but,  being  a  stockholder,  can,  by  bill,  make  the 
question  of  regularity  of  incorporation.  If  this  be  admitted, 
then  it  is  very  clear  the  company  assailed  should  be  a  party 
to  the  attack.  Any  inquiry  set  on  foot,  no  matter  by  whom, 
questioning  the  franchise  itself,  renders  it  indispensably 
necessary  that  the  franchise  should  be  heard. 

*It  was  an  error,  then,  to  appoint  a  receiver  and  de-     [98*] 
cree  against  the  corporation  without  having  made  it  a 
party  to  the  proceedings,  and  these  plaintiffs,  having  a  com- 
mon interest  in  the  franchise,  which  has  been  taken  from  them, 
can  complain  of  the  error. 

The  important  question  in  the  case  remains  to  be  consider- 
ed. Had  the  circuit  court  jurisdiction  of  the  case  made  by 
the  bill  to  render  the  decree  of  December  17,  1857? 

"We  shall  consider  this  question  in  connection  with  the  case 
of  The  Crystal  Lake  Ice  Company  et  al.  against  the  same  de- 
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fenclant  in  error,  which  has  been-  argued  and  submitted  on  the 
same  assignment  of  errors.  The  record  before  us  in  that  case 
shows  that,  on  the  denial  of  the  motion  of  the  defendants 
(plaintiffs  in  error  here)  to  set  aside  the  decree,  and  sustaining 
the  demurrer  of  Wheat  to  the  bill,  the  complainant  immedi- 
ately entered  a  motion  for  leave  to  make  the  company  a  party 
defendant,  and  leave  was  given  him  to  file  a  supplemental  bill, 
which  he  did,  making  the  company  a  defendant. 

We  will  not  pause  to  consider  the  various  objections  taken 
to  these  proceedings  in  the  form  they  assumed,  but  proceed  at 
once  to  discuss  the  question  of  jurisdiction,  as  that  is  vital. 

The  defendant  contends  that  his  intestate  and  the  plaintiffs 
in  error  were  quasi  partners,  and  as  between  themselves,  the 
stockholders,  have  the  rights  of  partners,  and  their  liability  to 
each  other  stands  upon  the  same  footing  as  though  they  were 
not  incorporated.  That  these  parties  are  not  partners  is  appa- 
rent from  the  act  of  February  10,  1849,  under  which  they  as- 
sociated. 

By  that  act,  §  23,  a  stockholder  is  not  personally  liable  for 
the  payment  of  any  debt  contracted  by  a  company  formed  un- 
der the  act,  which  is  not  paid  within  one  year  fsom  the  time 
the  debt  becomes  due,  unless  a  suit  for  the  collection  of  such 
debt  be  brought  against  the  company  within  one  year  after  the 
debt  became  due,  and  no  suit  can  be  brought  against  a  stock- 
holder, who  ceases  to  be  a  stockholder,  for  any  debt  contracted 
by  the  company,  unless  the  same  is  commenced  within  two 
years  from  the  time  he  has  ceased  to  be  a  stock- 
[99*]  ^holder,  nor  until  an  execution  against  the  company 
shall  have  been  returned  unsatisfied,  in  whole  or  in  part. 

The  common  law  liability  of  copartners,  extends  to  all  the 
copartners  jointly  in  the  first  instance,  and  continues  six  years, 
whereas  by  this  act  it  is  made  several  against  each  stockholder, 
but  it  cannot  be  enforced  while  he  remains  a  stockholder,  un- 
less a  suit  is  brought  against  the  company  within  one  year 
after  the  debt  became  due,  and  when  he  ceases  to  be  a  stock- 
holder, suit  must  be  brought  against  him  within  two  years 
from  the  time  he  so  ceases ;  and,  in  addition  thereto,  an  execu- 
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tion  against  the  company  must  have  been  returned  unsatisfied, 
in  whole  or  in  part. 

In  ordinary  partnerships,  their  members  are  primarily 
bound  for  all  the  liabilities  of  the  concern ;  by  the  statute  they 
are  not  so  bound,  and  these  constitute  a  great  difference  be- 
tween these  associations  and  copartnerships. 

We  are  aware  that  the  Court  of  Appeals  of  New  York  have 
held  that  a  creditor  of  one  of  these  corporations  may,  after 
judgment  obtained  against  the  corporation  and  execution  re- 
turned unsatisfied,  sue  any  of  the  stockholders  and  recover  his 
demand,  and  that  such  stockholders  are  liable  in  an  original 
and  primary  sense,  like  partners  or  members  of  an  unincor- 
porated association;  this  would  be  the  case  here,  were  it  not 
for  our  statute. 

The  case  of  Corning  v.  McCullogk,  1  Comst,  47,  turned  up- 
on the  question  whether  a  bar  to  a  proceeding  under  the  stat- 
ute of  !New  York  against  a  stockholder  of  one  of  these  com- 
panies was  to  be  determined  by  the  general  limitation  law  of 
six  years,  or  whether  the  action  brought  to  fix  the  liability  was 
not  an  action  on  the  statute,  and  so  governed  by  another  law 
fixing  the  limitation  of  actions  upon  a  statute  to  three  years. 
If  the  limitation  had  been  in  the  law,  as  it  is  here,  there  does 
not  seem  there  could  be  a  doubt  on  the  question.  The  stock- 
holders of  such  a  corporation  can  be  responsible  only  in  the 
mode  prescribed  in  the  act  under  which  they  become  as- 
sociated as  a  corporation.  They  are  not  individually  liable, 
except  under  the  circumstances  and  for  the  time  speci- 
*fied  in  the  act  of  incorporation.  We  apprehend  a  plea  [100*] 
by  a  stockholder,  who  had  ceased  to  be  such,  that  the 
cause  of  action  did  not  accrue  within  two  years  after  he  had 
ceased  to  be  a  stockholder,  would  be  held  to  be  a  good  plea, 
and  if  proved,  would  discharge  him  from  liability.  How  can 
it  be  that  a  stockholder  shall  be  bound  beyond  his  undertak- 
ing? Those  who  contract  with  the  company,  and  become  its 
creditors,  know  the  extent  of  the  liability  of  each  stockholder, 
and  how  long  it  is  to  continue,  and  they  know  what  will  dis- 
charge them  from  liability.      The  credit  is,  unquestionably, 
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given  to  the  company;  the  contract  is  with  the  company,  with 
a  liability  over  on  the  stockholders  under  certain  circumstances. 
The  time  of  its  continuance,  within  which  it  is  to  be  enforced, 
is  a  part  of  the  contract,  and  known  and  understood  by  both 
parties.  To  this  extent  it  would  seem  the  bar  of  five  years, 
interposed  by  the  general  law,  would  be  overleaped  by  this  act, 
and  two  years  be  held  the  limit,  as  to  time,  of  a  stockholder's 
responsibility. 

The  case  of  The  Middletown  Bank  v.  Magill,  5  Conn.,  28, 
was  decided  upon  this  clause  in  the  charter  of  the  bank:  "The 
persons  and  property  of  the  members  of  the  corporation  shall, 
at  all  times,  be  liable  for  all  debts  by  said  corporation."  No 
one  will  doubt  that  this  clause  is  but  an  avowal  of  the  true 
principle  of  a  partnership,  and  all  who  deal  with  such  com- 
panies look  for  their  security,  as  much  to  the  individual  mem- 
bers, as  to  the  joint  stock;  but  the  case  is  widely  different  with 
these  parties,  they  being  responsible  to  those  who  deal  with 
them,  in  a  limited  degree  only,  not  "at  all  times,"  but  for  a 
limited  time. 

These  parties  then  are  not  to  be  considered  as  copartners; 
but  as  a  company  incorporated  with  certain  powers  and  privi- 
leges, in  possession  of  a  franchise  of  which  they  cannot  be 
deprived,  on  the  application  of  one  or  more  dissatisfied  mem- 
bers. There  is  no  sufficient  proof  going  to  show  that  the  pur- 
pose for  which  the  company  was  organized  had  become  im- 
practicable, or  that  its  officers  were  neglecting  their  duties,  oi 
violating  in  any  way  the  terms  of  the  association.  The 
[101*]  *most  that  can  be  said  is,  that  they  were  not  making 
money,  but  losing  it,  yet  their  affairs  could  not  have 
been  very  desperate,  since  only  one  person,  or  firm,  had  recov- 
ered a  judgment  for  a  small  amount  against  them,  and  its 
mass  of  creditors  had  not  instituted  suits.  The  proceedings 
were  instituted,  too,  and  brought  to  a  conclusion  in  the  first 
days  of  July,  at  a  time  when  the  article  they  were  dealing  in 
was  in  great  demand.     But  of  this  more  hereafter. 

The  defendant  contends  that  the  stockholders  had  a  right 
to  have  the  funds  of  the  company  appropriated  in  discharge 
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of  its  liabilities,  and  in  exoneration  of  their  individual  liabil- 
ity, and  the  neglect  of  the  trustees  to  make  such  appropria- 
tion was  a  breach  of  trust,  which  entitled  any  of  the  stock- 
holders to  come  into  a  court  of  equity  and  have  the  appropri- 
ation made.  "What  number  of  stockholders  must  be  compre- 
hended under  the  term  any?  Must  it  not  be  more  than  one? 
Can  one  dissatisfied,  or  litigious  stockholder,  arraign  the  com- 
pany in  court,  and  compel  it  to  act  contrary  to  the  judgment 
of  its  directors?  We  are  inclined  to  think  a  stockholder  has 
no  such  powers.  The  cases  cited  under  this  head  do  not 
go  to  that  extent.  In  Dodge  v.  Woolsey,  18  How.  (U.  S.), 
341,  all  that  was  decided  on  this  point  was,  that  a  stockholder 
in  a  corporation  has  a  remedy  in  chancery  against  the  direct- 
ors, to  prevent  them  from  doing  acts  which  would  amount  to 
a  violation  of  the  charter,  or  to  prevent  any  misapplication  of 
their  capital  or  profits,  which  might  lessen  the  value  of  the 
shares,  if  the  acts  intended  to  be  done  amount  to  a  breach  of 
trust  or  duty;  so  he  has  a  remedy  against  individuals  in  what- 
ever character  they  profess  to  act,  if  the  subject  of  complaint 
is  an  imputed  violation  of  a  corporate  franchise,  or  the  denial 
of  a  right  growing  out  of  it,  for  which  there  is  not  an  ade- 
quate remedy  at  law;  therefore,  the  court  held,  when  the  di- 
rectors of  a  bank  refused  to  take  proper  measures  to  resist 
the  collection  of  a  tax  which  they  themselves  believed  to  have 
been  imposed  upon  them  in  violation  of  their  charter,  this  re- 
fusal amounted  to  a  breach  of  trust,  and  a  stockholder  had  a 
right  to  file  a  bill  in  chancery  asking  for  such  a  remedy  as  the 
case  might  require. 

*The  case  of  Sears  et  al.  v.  Hotchkiss  et  al.,  25  Conn.,  [102*] 
171,  was  a  bill  in  equity  brought  by  the  plaintiffs  who 
were  stockholders  of  a  trading  corporation,  and  a  part  of  them 
directors,  against  the  remaining  stockholders,  who  held  a  ma- 
jority of  the  stock,  and  were  a  majority  of  the  directors  of  the 
corporation,  to  which  the  corporation  itself  was  made  a  party, 
charging  the  defendants  with  fraudulent  mismanagement  of 
the  business  of  the  company,  for  their  own  private  benefit, 
and  with  being  largely  indebted  to  the  corporation  for  funds 
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improperly  withdrawn  by  them,  the  amount  of  which  they 
concealed,  and  charging  a  fraudulent  combination  for  these 
purposes,  and  praying  for  a  disclosure,  an  account,  a  decree 
that  the  defendants  pay  to  the  corporation  whatever  should  be 
found  due,  and  an  injunction  against  their  selling  or  wasting 
the  property.  The  court  held,  that  it  was  no  objection  to  the 
bill  that  the  corporation  itself  could  have  maintained  an  ac- 
tion at  law  for  an  injury  against  the  defendants,  nor  that  the 
plaintiffs  had  a  remedy  at  law  by  a  suit  against  the  corpora- 
tion, and  that  the  bill,  both  as  to  the  equity  it  disclosed  and 
as  to  the  parties,  was  sufficient.  These  cases  cited  by  the  de- 
fendant in  error  fall  far  short  of  the  case  we  are  considering, 
and  are  of  a  different  nature,  and  only  favor  the  proposition 
that  stockholders  can  implead  their  corporation  in  a  suit  in 
equity.  These  are  all  the  cases  on  this  point  to  which  defend- 
ant's counsel  has  referred. 

There  is  no  charge  in  this  bill  of  fraud  or  collusion,  or  neg- 
lect of  duty,  or  of  indifference  by  the  trustees  towards  the  ob- 
jects of  the  incorporation,  proved.  The  fact  is  established, 
,  on  the  contrary,  that  at  the  moment  of  the  appointment  of 
the  receiver,  the  company  was  in  operation  by  its  officers  and 
agents,  from  whose  hands  and  possession  the  receiver  took  the 
property  in  one  day  after  his  appointment,  sold  it  the  next, 
privately,  made  his  report  in  three  days  thereafter,  and  ob- 
tained a  confirmation  of  all  his  acts  on  the  succeeding  day. 
Let  not  a  court  of  chancery  after  this  be  charged  with  creep- 
ing at  a  snail's  pace  to  results,  when  here  is  seen  a  case  where 
property  valued  at  many  thousands  has  been  taken  out  of  the 

possession  of  its  owners,  sold  to  others,  and  the  whole 
[103*]  proceeding  consummated  by  a  confirmation  in  less 

than  seven  days!     "We  do  not  believe  a  case  like  it  can 
be  found  in  the  books. 

We  are  referred  by  plaintiff's  counsel  to  cases  in  the  Eng- 
lish chancery,  where  it  was  held  that  a  court  of  equity  cannot 
assume  jurisdiction  in  such  cases,  without  opening  its  doors 
to  all  parties  interested  in  corporations,  or  joint  stock  compa- 
nies, or  private  partnerships,  who,  although  a  small  minority 
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of  the  body  to  which  they  belong,  may  wish  to  interfere  in 
the  conduct  of  the  majority.  This,  the  court  say,  cannot  be 
done,  and  the  attempt  to  introduce  such  a  remedy  ought  to 
be  checked  for  the  benefit  of  community.  Lord  v.  The  Gov. 
and  Co.  of  Copper  Miners,  22  Eng.  Oh.,  750.  The  bill, 
in  that  case,  alleged  no  fraud,  but  the  complaints  made  by 
the  individual  shareholders  all  consisted  of  acts  within  the 
powers  of  the  corporation,  and  all  sanctioned  by  general  meet- 
ings of  the  shareholders,  and  no  allegation,  raising  any  case 
for  the  interference  of  a  court  of  equity  with  the  exercise  of 
such  rights. 

In  conclusion,  the  court,  Lord  Chancellor  Cottenham,  said, 
"  there  is  no  case  that  calls  upon  this  court  to  entertain  such 
a  suit,  and  the  evils  of  doing  so,  I  think,  would  be  very 
serious." 

Reference  is  made  to  Foss  v.  Harbottle,  24  id.,  461.  That 
case  was  a  bill  filed  by  two  of  the  stockholders  in  a  company 
incorporated  by  act  of  parliament,  on  behalf  of  themselves 
and  another,  the  proprietors  of  shares,  except  the  defendants, 
against  the  five  directors,  three  of  whom  had  become  bank- 
rupt, and  against  a  proprietor  who  was  not  a  director,  and  the 
solicitors  and  architect  of  the  company,  charging  the  defend- 
ants with  concerting  and  effecting  various  fraudulent  and  ille- 
gal transactions,  whereby  the  property  of  the  company  was 
misapplied,  aliened  and  wasted;  that  there  had  ceased  to  be  a 
sufficient  number  of  qualified  directors  to  constitute  a  board ; 
that  the  company  had  no  clerk  or  office;  that  in  such  circum- 
stances the  proprietors  (stockholders)  had  no  power  to  take 
the  property  out  of  the  hands  of  the  defendants,  or  satisfy 
the  liabilities  or  wind  up  the  affairs  of  the  company. 

The  bill  prayed  that  the  defendants  might  be  decreed  to 
make  good  to  the  company  the  losses  and  expenses 
occasioned  by  the  *acts  complained  of,  and  praying  for  [104*] 
the  appointment  of  a  receiver  to  take  and  apply  the 
property  of  the  company  in  discharge  of  its  liabilities,  and 
secure  the  surplus. 

On  demurrer  to  this  bill,  the  defendants  insisted  on  the  ar- 
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gument  that  the  individual  members  of  the  corporation 
could  not,  in  any  case,  sue  in  the  form  in  which  the  bill  was 
framed. 

The  vice-chancellor,  Sir  James  Wigram,  said:  "  I  think 
there  are  cases  in  which  a  suit  might  properly  be  so  framed. 
Corporations  like  this,  of  a  private  nature,  are  in  truth  little 
more  than  private  partnerships;  and,  in  cases  which  may 
easily  be  suggested,  it  would  be  too  much  to  hold  that  a  soci- 
ety of  private  persons,  associated  together  in  undertakings 
which,  though  certainly  beneficial  to  the  public,  are  never- 
theless matters  of.  private  property,  are  to  be  deprived  of  their 
civil  rights,  inter  s#,  because,  in  order  to  make  their  common 
objects  more  attainable,  the  crown  or  the  legislature  may  have 
conferred  upon  them  the  benefit  of  a  corporate  character." 
But,  he  says,  it  must  not  be  without  reasons  of  a  very  urgent 
character  that  established  rules  of  law  and  practice  are  to  be  de- 
parted from;  rules  which,  though  in  a  sense  technical,  are 
founded  on  general  principles  of  justice  and  convenience. 
He  held,  in  this  case,  that  the  plaintiff  could  not  sue  in  a  form 
which  assumed  the  practical  dissolution  of  the  corporation, 
and  sustained  the  demurrer  to  the  bill. 

In  Mozley  v.  Alston,  19  id.,  790,  which  was  a  bill  filed  by 
two  members  of  an  incorporated  railway  company,  in  their 
individual  characters,  against  the  corporation,  and  twelve  other 
members,  who  were  alleged  to  have  usurped  the  office  of  di- 
rectors, and  to  be  exercising  the  functions  thereof,  as  a  major- 
ity of  the  governing  body,  injuriously  to  the  interests  of  the 
company,  and  praying  that  those  twelve  directors  might  be 
retrained  from  acting  as  directors,  and  be  ordered  to  deliver 
up  the  common  seal  and  the  property  and  books  of  the  com- 
pany in  their  possession  to  six  other  persons,  who  were  alleged 
to  be  the  only  duly  constituted  directors.  A  demurrer  to  this 
bill  was  sustained,  the  court  holding  that  a  bill,  seeking  merely 

to  restrain  the  directors  de  facto  from  acting  as  such, 
[105*]  on  the  sole  ground  *of  the  alleged  invalidity  of  their 

title  to  their  offices,  could  not  be  entertained. 
"We   are   also   referred,  by  the  plaintiffs'  counsel,  to  some 
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cases  in  our  own  country,  as  decisive  of  the  proposition  that 
the  court  had  no  jurisdiction  to  entertain  this  suit. 

The  first  is  Hodges  v.  New  England  Screw  Co.,  1  R.  L, 
312. 

This  case,  the  supreme  court  of  the  United  States  remarked, 
in  Dodge  v.  Woolsey,  ante,  was  the  best  argued  and  judicially 
considered  case  which  they  knew  of  on  the  point,  both  upon 
the  original  hearing  and  rehearing  of  that  cause. 

The  opinion  of  the  court  was  delivered  by  Chief  Justice 
Greene,  and  the  conclusion  reached,  from  an  examination  of 
all  the  authorities,  was,  that  a  court  of  equity  had  no  juris- 
diction over  corporations  as  such,  at  the  suit  of  a  stockholder, 
for  a  violation  of  charter. 

The  court  also  said  that  the  corporation  were  not  the  trustees 
of  the  stockholders,  so  far  as  the  corporate  property  is  con- 
cerned. A  corporation  might  become  a  trustee,  as  an  indi- 
vidual might,  and,  as  such,  would  be  subject  to  the  ordinary 
jurisdiction  of  the  court,  in  relation  to  the  trust  property. 
But  the  relation  of  corporation  and  stockholders  does  not  im- 
ply a  trust  in  the  corporation.  That  the  English  chancery  had 
exercised  a  control  over  charitable  institutions  in  respect  to 
breaches  of  trust,  but  the  jurisdiction  had  been  cautiously 
limited  to  corporations  of  that  character.  Such  corporations 
were,  clearly,  trustees,  in  respect  to  the  charitable  fund,  for 
those  who  are  entitled  to  the  benefit  of  the  charity.  But  in 
respect  to  a  mere  trading  corporation,  like  the  Screw  Compa- 
ny, they  could  not  find  any  precedent,  either  in  England  or  in 
his  country,  for  considering  the  corporate  body  as  the  trustees, 
of  the  stockholders,  and,  as  such,  subject  to  the  general  juris- 
diction of  a  court  of  chancery,  at  the  suit  of  a  stockholder. 

The  cases  were  then  examined,  in  which,  it  was  assumed, 
this  point  had  been  decided.  The  first  case  cited  was  the  At- 
torney General  v.  Utica  Ins.  Co.,  2  Johns.  Ch.,  371,  in  which 
Chief  Justice  Kent  reviewed  the  jurisdiction  of  a 
court  of  chan*cery  over  corporations,  and  arrived  at  [106*] 
the  conclusion,  that  in  the  state  of  New  York  all  cor- 
porations were  amenable  to  the  supreme  court,  and  to  that 
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court  only,  according  to  the  course  of  the  common  law,  for 
nonuser  or  misuser  of  their  franchise;  and  that  the  jurisdic- 
tion of  a  court  of  chancery  over  corporations  was  limited  to 
the  directors  and  officers  of  the  corporation,  in  their  character 
of  trustees,  for  a  breach  of  trust. 

The  case  of  Verjplanck  v.  Mercantile  Ins.  Co.,  1  Edw.  Ch., 
84,  was  a  bill  filed  by  a  stockholder  against  the  company, 
charging,  among  other  things,  that  the  company  had  violated 
their  charter,  and  praying  for  an  injunction  to  restrain  the 
further  operations  of  the  company,  and  for  the  appointment 
of  a  receiver  of  all  its  property  and  effects,  with  a  view,  after 
payment  of  debts,  to  a  distribution  among  stockholders  gen- 
erally, in  fact,  to  dissolve  the  corporation  and  wind  up  its  af- 
fairs. 

The  vice-chancellor,  McOoun,  while  he  affirmed  the  juris- 
diction of  the  court  over  the  directors,  denied,  in  the  strong- 
est terms,  the  jurisdiction  over  the  corporation.  He  held,  if 
the  parties  stood  in  the  relation  of  partners  to  each  other,  or 
as  cestui  que  trust  and  trustees,  he  should  have  no  doubt  as  to 
the  authority  and  duty  of  the  court.  But  that  the  corpora- 
tion were  not  the  trustees  of  the  stockholders,  nor  did  the  par- 
ties stand  in  the  relative  situation  of  partners,  and  that  a 
court  of  chancery  had  no  power  to  interfere  with  the  char- 
tered rights  and  franchises  of  a  corporation,  at  common  law. 
On  appeal  to  the  chancellor,  "Walworth,  2  Paige,  438,  this 
view  of  the  common  law  jurisdiction  of  a  court  of  chancery, 
over  corporations,  for  a  breach  of  charter,  was  sustained. 
The  same  view  is  taken  of  the  power  of  a  court  of  chancery, 
at  common  law,  over  corporations  in  the  case  of  the  Attorney 
General  v.  Bank  of  Niagara,  1  Hopkins,  354;  and  in  the 
case  of  the  Attorney  General  v.  Bank  of  Chenango,  id.,  598. 

The  only  English  case  the  court  referred  to,  as  an  authority 
for  the  jurisdiction,  was  the  case  of  Solomons  v.  Laing,  de- 
cided at  the  rolls,  and  reported  in  the  London  Jurist  for 
April,  1850. 

We  have  not  the  case  before  us,  but  Chief  Justice 
[107*]  Greene  claimed  *that,  from  its  facts,  and  the  prayer 
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of  the  bill  being  against  the  directors  of  the  company,  it  fell 
within  the  settled  j  urisdiction  of  a  court  of  chancery. 

In  the  case  of  the  Screw  Company,  the  counsel  referred  to 
the  clause  in  its  charter  making  the  stockholders  individually 
liable  for  the  debts  of  the  company,  and  endeavored  to  sup- 
port the  jurisdiction  upon  a  supposed  analogy  between  such  a 
charter  and  a  case  of  copartnership,  as  the  defendants  do  in 
the  case  before  us. 

The  court  said  a  copartnership  is  a  contract,  and  this  is  the 
ground  of  the  jurisdiction.  A  charter  is  not  a  contract,  ex- 
cept as  between  the  state  and  the  corporation.  The  powers 
and  rights  and  duties  of  the  corporation  and  of  the  stock- 
holders, are  defined  by  charters,  and  the  individual  liability  of 
the  stockholders,  is  the  result  of  the  statute  and  not  contract. 
And  this  is  the  view  taken  of  this  subject  in  the  case  of  Ver- 
ptancJc,  in  1  Edwards,  84. 

The  court  say,  if  this  analogy  were  to  hold,  so  far  as  to  con- 
fer jurisdiction,  then  this  court  would  be  bound  to  entertain 
suits  generally,  between  the  stockholders  and  the  corporation, 
in  respect  to  the  corporate  business  and  property,  and  its  man- 
agement, and  the  corporate  franchises,  and  a  breach  thereof, 
a  jurisdiction  wholly  unknown  both  in  England  and  in  this 
country. 

At  a  subsequent  term,  the  plaintiffs  petitioned  for  a  rehear- 
ing, because,  as  they  insisted,  the  decision  was  erroneous  in 
this,  that  courts  of  equity  have  no  jurisdiction  over  corpora- 
tions, as  such,  at  the  suit  of  a  stockholder,  for  a  violation  of 
charter;  whereas  courts  of  equity  have  such  jurisdiction  in 
certain  cases,  and  in  the  case  at  bar. 

The  court  reviewed  the  decision,  as  the  question  was  new 
and  important,  and  referred  to  some  English  decisions,  chiefly 
in  railway  cases,  not  before  attainable,  and  to  two  American 
cases,  the  titles  of  which  are  not  given.  The  court  then  say: 
"We  have  thought  it  our  duty  to  review,  in  this  general  form, 
this  new  and  unsettled  jurisdiction,  and  to  say,  in  view  of  the 
novelty  and  importance  of  the  subject,  and  the  addi- 
tional *hght  which  has  been  thrown  upon  it  since  the  [108*] 
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trial,  we  consider  the  jurisdiction  of  this  court  over  cor- 
porations for  breaches  of  charter,  at  the  suit  of  stockhold- 
ers, and  how  far  it  shall  he  extended  and  subject  to  what  lim- 
its, as  still  an  open  question  in  this  court.     3  id.,  18. 

The  plain  tiff's  counsel  refers  to  another  case  in  1  Strob- 
harfc's  Eq.,  202  (S.  C),  the  Vestry  and  Wardens  v.  Barks- 
dale.  The  bill  in  this  case  charged  the  vestry  and  wardens  of 
an  incorporated  church,  with  the  design  and  present  practice 
of  perverting  their  trust  by  applying  the  funds  of  the  parish 
church  to  the  support  of  the  minister  of  a  new  village  church. 
The  vestry  admitted  they  had,  and  intended  to  continue  so  to 
apply  them.  The  court  said  it  was  quite  clear  that  this  court 
has  no  authority  to  interfere  with,  or  control  the  discretion 
of  the  vestry  and  wardens,  unless  they  transgress  the  limits 
of  their  charter.  However  unwisely  they  may  exercise  the 
power,  they  are  responsible  only  to  their  constituents,  in  whose 
hands  a  complete  remedy  exists  through  the  quiet  operation 
of  the  ballot  box. 

These  are  all  the  cases  to  which  we  have  been  referred  on 
the  question  of  jurisdiction.  The  case  of  Dodge  v.  Woolsey 
was  decided  by  a  divided  court,  Justice  Campbell  delivering 
an  able  dissenting  opinion,  in  which  Justices  Daniel  and 
Catron  concurred.  We  confess  we  were  strongly  inclined 
igainst  the  jurisdiction,  but  if  otherwise,  we  think  the  case 
made  by  this  bill  is  not  such  an  one  as  to  warrant  its  exercise 
if  possessed,  and  for  the  following  reasons,  among  others 
which  might  be  given: 

By  the  second  section  of  the  act  of  February  10,  1849,  on 
filing  the  certificate,  the  persons  signing  and  acknowledging 
it,  and  their  successors,  became  a  body  politic  and  corporate 
in  fact  and  in  name,  by  the  name  stated  in  the  certificate,  and 
by  that  name  they  had  succession,  and  were  capable  of  suing 
and  being  sued  in  any  court  in  this  state;  were  authorized 
to  have  a  common  seal,  and  to  alter  it  at  pleasure,  and,  by 
their  corporate  name,  were  capable  of  purchasing,  holding 
and  conveying  real  and  personal  estate.  They  were  a  cor- 
poration to  the  same  extent  for  the   purposes  of  their  as- 
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sociation,  as  a  municipal,  or  *  banking  or  other  cor-  [109*] 
poration,  and  the  same  rights  and  immunities  and 
privileges  belonged  to  them  as  are  accorded  to  other  corpora- 
tions. 

By  section  three,  the  management  of  the  concerns  of  the 
company  was  confined  to  no  less  than  three,  nor  more  than 
nine  trustees,  to  be  annually  elected  by  the  stockholders,  at 
such  time  and  place  as  should  be  determined  by  their  by-laws. 

The  charge  in  the  bill,  that  no  election  was  held  on  the  first 
Monday  of  November,  1857,  as  the  by-laws  required,  amounts 
to  nothing,  inasmuch  as  the  fourth  section  of  the  act  provides 
that  by  such  an  occurrence,  the  company  for  that  reason  shall 
not  be  dissolved,  but  it  is  made  lawful  on  any  other  day  to 
hold  an  election  in  the  manner  provided  by  the  by-laws,  and 
all  acts  of  the  trustees  are  declared  valid  and  binding  as  against 
the  company  until  their  successors  shall  be  elected. 

Nor  did  the  fact  that  the  company  failed  to  keep  in  their 
office  an  alphabetical  list  of  their  stockholders,  showing  their 
residence,  number  of  shares,  and  amount  of  stock  paid  in,  tend 
to  work  a  forfeiture  of  the  charter,  for  by  the  section  requir- 
ing it  (section  twenty-four)  the  neglect  was  visited  by  a  pecu- 
uiary  forfeiture  only,  of  fifty  dollars.  Nor  is  the  fact  that  the 
company  made  no  publication,  in  the  form  of  a  report,  in 
some  newspaper,  showing  the  amount  of  capital,  the  propor- 
tion paid  in,  and  amount  of  existing  debts,  to  be  visited  by  a 
forfeiture,  because,  by  the  twelfth  section  of  the  act  requiring 
it,  a  failure  to  do  so  is  made  to  fall  on  the  trustees  individu- 
ally, and  they  are  made  jointly  and  severally  liable  for  all  the 
debts  of  the  company  then  existing,  and  for  all  that  might  be 
contracted  before  such  report  should  be  made.  Nor  did  the 
fact  that  one-half  of  the  capital  stock  was  notspaid  in  within 
one  year  of  the  organization  of  the  company  affect,  in  any 
way,  the  exercise  of  the  corporate  functions,  the  stockholders, 
by  the  tenth  section  of  the  act,  being  made,  severally,  individ- 
ually liable  to  the  creditors  to  an  amount  equal  to  the  amount 
of  stock  held  by  them  respectively,  for  all  debts  and  contracts 
made  by  the  company,  until  the  whole  amount  of  capi- 
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[110*]  tal  stock  should  be  *paid  in  and  a  certificate  thereof 
filed  with,  and  recorded  by,  the  county  clerk. 

The  fact  that  the  whole  of  the  capital  stock  was  not  paid  in 
in  two  years  from  the  incorporation  of  the  company  worked, 
under  the  same  section,  a  dissolution  of  the  corporation;  but 
how  was  it  to  be  dissolved?  Could  it  be  by  the  act  of  one 
stockholder,  or  must  it  not  be  by  the  powers  granting  the 
charter? 

Eminent  law  writers  on  this  subject  say  that  a  cause  of  for- 
feiture cannot  be  taken  advantage  of,  or  enforced  against  a 
corporation,  collaterally  or  incidentally,  or  in  any  other  mode 
than  by  a  direct  proceeding  for  that  purpose  against  the  cor- 
poration, so  that  it  may  have  an  opportunity  to  answer.  And 
the  government  creating  the  corporation  can  alone  institute 
such  a  proceeding,  since  it  may  waive  a  broken  condition  of  a 
conpact  made  with  it  as  well  as  an  individual.  Angel  &  Ames 
on  Cor.,  746. 

It  is  held,  when  the  terms  of  a  charter  are  that  the  corpora- 
tion shall  be  dissolved  on  nonperformance  of  a  condition,  the 
mere  failure  to  perform  is  not,  ipso  facto,  a  dissolution,  but 
judicial  proceedings  and  a  judgment  of  ouster  must  be  had  in 
order  to  effect  a  dissolution.  Id.,  748,  and  the  cases  there 
cited  in  notes.  A  court  of  chancery  can  be  specially  empow- 
ered by  statute,  as  in  the  state  of  New  York,  to  divest  a  cor- 
poration of  its  corporate  character  and  capacity ;  otherwise,  in 
all  cases,  the  mode  of  proceeding  to  enforce  a  dissolution,  for 
cause  of  forfeiture,  is  by  scire  facias,  or  an  information  in  the 
nature  of  a  quo  warranto,  in  a  court  of  law. 

In  the  case  of  the  King  v.  Passmore,  3  Term,  132,  Mr. 
Justice  Ashukst  said,  a  scire  facias  is  proper  where  there  is  a 
legal  existing  body,  capable  of  acting,  but  who  have  been 
guilty  of  an  abuse  of  the  power  intrusted  to  them;  and  a  quo 
warranto  is  necessary  where  there  is  a  body  corporate  de  facto, 
who  take  upon  themselves  to  act  as  a  body  corporate,  but  from 
some  defect  in  their  constitution  they  cannot  legally  exercise 

the  power  they  affect  to  use. 
[Ill*]       *In  this  case  there  was  a  body  corporate  de  facto. 
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They  had  been  doing  business  more  than  a  year  under 
their  charter,  had  an  office  in  the  city  of  Chicago,  had  all  the 
necessary  officers  through  whom  their  business  was  transacted, 
and  much  money  and  important  interests  were  involved  in 
their  undertaking. 

The  charter  of  the  Bank  of  Illinois  provided  that  a  suspen- 
sion of  specie  payments  should  work  a  forfeiture.  In  an 
action  of  debt,  brought  on  a  note  executed  to  the  corporation, 
the  defendant,  by  plea,  raised  the  question  of  forfeiture,  and 
this  court  said  such  a  defense  could  not  be  made  to  the  action; 
the  proper  manner  of  trying  the  question  of  forfeiture,  be- 
cause of  the  suspension  or  refusal  of  specie  payment,  was  by 
writ  of  quo  warranto.  Hilmans  v.  Bank  of  Illinois,  1 
Gilm.,  671. 

These  views  answer  the  allegation  in  the  bill,  that  the  com- 
pany had  never  been  legally  organized  as  a  corporation,  and 
had  never  existed  as  such;  this  could  be  ascertained  in  no 
other  way  than  by  a  direct  proceeding  at  law,  and  furnish  no 
ground  for  the  interposition  of  a  court  of  equity.  It,  however, 
furnished  the  complainant  an  opportunity  to  allege  that,  since 
it  was  not  a  legally  organized  corporation,  it  was  a  general 
copartnership. 

We  are  of  opinion  that  the  organization  constituted  the 
company  a  corporation,  and  nothing  less,  and  though  possess- 
ing, perhaps,  some  of  the  attributes  of  a  copartnership,  one- 
half  of  the  capital  stock  not  having  been  paid  in  one  year  after 
the  organization,  thereby,  by  virtue  of  the  tenth  section  of  the 
act,  making  the  members  severally,  individually  liable  to  the 
amount  of  their  stock  for  all  the  debts;  in  no  other  sense  were 
they  partners. 

In  the  Screw  Company  case,  a  supposed  analogy  was  insisted 
on  between  such  a  charter  and  a  case  of  copartnership,  and  it 
was  not  admitted  by  the  court,  as  will  be  seen  by  our  previous 
notice  of  this  case. 

As  to  the  allegation  that  the  stockholders  refused  to  help 
the  company,  or  advance  means  to  relieve  it  from  its  em- 
barrassments, but   a  partial    and    feeble    effort   appears    to 
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[112*]  have  been  *made  to  raise  means  in  any  way.     Th© 
trustees  did  pass  an  order  to  assess  ten  per  cent,  on 
the  stock  on  the  13th  of  June,  1857,  payable  in  ten  days,  and 
that  no  one  of  them  responded  to  the  call. 

"We  apprehend  this  furnishes  no  ground  for  interfering 
with  the  corporate  property,  since  it  was  in  the  power  of  the 
trustees  to  sell  out  the  stock  of  the  delinquent  holders,  which, 
had  it  been  threatened  by  them,  might  have  induced  the  pro- 
prietors to  raise  the  money  to  save  their  stock.  The  time  at 
which  the  assessment  was  directed  to  be  levied  was  in  the 
midst  of  great  financial  difficulties,  enveloping  all  pursuits 
over  the  whole  union,  and  producing  great  losses.  A  little 
temporizing,  by  which  the  summer  sales  of  ice,  of  which  they 
had  many  thousand  tons  on  hand,  might  have  been  realized, 
and  would  have  gone  far  to  have  relieved  the  company  of  its 
embarrassments.  There  was  but  one  small  debt  of  about 
$400  then  in  judgment,  and  no  suit  pending  of  any  kind 
against  them. 

The  order  levying  the  assessment  of  ten  per  cent,  was  passed 
at  a  time  when  business  in  large  cities  is  usually  suspended, 
and  business  men  absent,  as  was  the  case  with  a  majority  of 
the  trustees  of  this  company,  and  scarcely  time  enough  al- 
lowed, by  its  terms,  in  a  tight  money  market,  in  which  to 
raise  the  amount.  Seven  days  had  not  elapsed  after  the  ten 
days  had  expired,  before  this  bill  in  chancery  was  filed,  and 
before  the  tenth  day  of  July,  the  whole  property  of  the  corpo- 
ration, and  its  franchises,  had  been  swept  from  them,  the  prop- 
erty sold  for  a  small  sum  to  a  rival  and  insolvent  concern,  and 
a  solemn  decree  passed  that  the  Crystal  Lake  Ice  Company 
was  a  myth ! 

We  see  no  sufficient  cause  for  such  extraordinary  proceed 
ings,  nor  for  the  precipitancy  by  which  the  final  result  wag 
reached,  except  on  one  hypothesis.  It  seems  that  the  secre- 
tary  and  treasurer  of  the  company  was  A.  C.  Coventry,  a  law 
yer  by  profession,  and  its  counselor  and  adviser.  He  was,  too 
the  largest  single  creditor  of  the  company,  having  claims 
against  it  exceeding  three  thousand  dollars.  He  was  the 
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adviser,  also,  of  the  complainant  Baker,  whom  the  de- 
fendant *in  error  represents,  and  drew  the  bill  in  the  [113*] 
cause.  He  was,  without  having  disclosed  these  facts 
to  the  court,  appointed  the  receiver  of  all  the  property  of  the 
company,  and  without  trying  the  market  with  it,  by  an  offer- 
ing at  public  sale,  he  privately  sold  it,  one  day  after  he  was 
appointed,  and  had  his  claim  against  the  company  fully  paid 
out  of  the  proceeds.  Does  not  this  account  for  these  hasty 
and  unusual  proceedings?  It  is  in  proof  by  Page,  one  of  the 
trustees,  that  but  a  day  or  two  before  the  25th  of  June  he 
had  a  conversation  with  Coventry  about  the  financial  affairs 
of  the  company,  and  stated  to  him  that  if  the  assessment 
levied  at  the  meeting  of  the  15th  of  June  was  not  met,  that 
the  largest  stockholders  would  expect  to  raise  the  amount  to 
pay  off  the  immediate  and  pressing  claims,  and  informed 
Coventry  that  he  was  about  to  leave  Janesville,  his  place  of 
residence,  for  the  north  part  of  "Wisconsin,  to  be  absent  on 
business  about  two  weeks;  that  he  returned  to  Chicago  as 
soon  as  he  could,  and  did  not  know  of  the  sale  to  Joy  and 
Frisbie  until  after  they  had  taken  actual  possession  of  the 
property;  that  immediately  on  his  return  he  saw  Coventry 
about  the  sale,  and  expressed  his  dissatisfaction  with  it;  that 
Coventry  represented  to  him  that  the  company  was  a  mere 
partnership,  and  had  no  corporate  powers;  that  all  its  mem- 
bers were  mere  copartners ;  and  all  individually  liable  for  its 
debts;  and  that  there  would  be  about  four  or  live  thousand 
dollars  left,  after  paying  all  debts;  and  if  he,  Page,  would 
keep  quiet,  and  not  contest  the  sale,  he  would  "  make  it  all 
right"  with  him;  that  he  believed  the  statements  of  Coven- 
try, as  to  want  of  corporate  powers,  and  that  the  company  was 
a  mere  partnership,  and  for  that  reason  did  not  proceed,  as  a 
trustee,  to  take  legal  steps  to  set  aside  the  sale;  that  such  be- 
lief prevailed  with  him  and  the  other  trustees  for  some  time, 
induced,  in  great  part,  by  these  statements  of  Coventry,  until, 
upon  taking  advice  from  other  persons,  they  learned  it  was, 
in  fact,  a  corporation ;  that  about  this  time  a  suit  was  pending 
in  the  circuit  court  for  one  year's  service  for  the  company 
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brought  by  E.  C.  Tarbell  against  him  and  other  stock- 
[114*]  holders;  and  it  was  concluded  to  *make  that  a  test 
suit  as  to  whether  it  was  a  corporation  or  not;  that  it 
was  tried,  taken  to  the  supreme  court,  and  decided  that  it  was 
a  corporation;  that  any  delay  in  the  matter,  after  he  was  cor- 
rectly informed  of  the  rights  of  the  corporation,  had  been  only 
that  attending  all  contested  cases;  that  the  belief  that  the  cor- 
poration was  a  mere  copartnership  had  a  tendency  to  reduce 
the  value  of  the  franchises  of  the  corporation,  the  business  it 
was  carrying  on,  and  its  property,  and  to  induce  all  the  small 
stockholders  to  give  up  their  interests  as  not  worth  looking 
after.  He  further  deposed  that  the  company  then  owned 
eight  two  horse  teams,  worth,  with  the  wagons  and  harness, 
five  hundred  dollars  each;  some  machinery  that  cost  twenty- 
five  hundred  dollars,  and  worth  that;  about  forty  thousand 
tons  of  ice  stored  at  Crystal  Lake,  selling  in  Chicago  for 
twenty-five  cents  per  hundred  weight,  and  costing  one  dollar 
and  twenty-five  cents  a  ton  to  bring  it  in  on  the  railroad. 

This  statement  of  quantities  and  value  of  property  is  not 
sustained  by  the  testimony  of  James  P.  Smith,  who  states 
that  there  was  not,  all  together,  at  Crystal  Lake,  to  exceed 
nine  thousand  tons  of  ice  purchased  by  Joy  &  Frisbie,  and  it 
was  badly  secured,  and  they  did  not  realize  much  from  it; 
that  the  machinery  was  not  worth  over  two  hundred  and 
eighty  dollars,  and  the  horses  not  worth  over  seventy-five 
dollars  each;  that  the  business  could  not  be  carried  on  with 
success,  and  that  Joy  &  Frisbie  paid  more  for  the  property 
than  it  was  worth.  These  are  matters  of  opinion  at  most, 
and  what  opportunity  Smith  had  to  get  his  knowledge  we  are 
not  informed. 

Taking  the  estimate  of  Smith  as  to  the  quantity  of  ice,  and 
its  value  at  Chicago  and  cost  of  transportation  there  as  given 
by  Page,  and  allowing  fifty  per  cent,  for  wastage  and  expenses 
of  selling,  it  would  have  realized  a  sum  greatly  exceeding  that 
which  the  receiver  obtained  for  the  entire  concern,  railway 
track  and  all. 

By  what  authority  can  the  receiver  assert,  as  he  does,  that 
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it  was  useless  to  offer  this  property  in  the  public  market,  and 
that  he  had  no  other  resource  than  the  one  he  adopted, 
and  that  *was,  to  turn  the  property  over  to  a  rival  con-  [115*] 
cern  for  a  small  per  centage  of  its  real  value? 

But,  whether  the  concern  was  profitable  or  not,  the  company 
had  rights  which,  we  cannot  but  think,  have  been  wantonly 
sacrificed  by  these  unusually  hasty  proceedings.  It  is  quite 
probable  the  opinion  expressed  by  Coventry,  that  the  company 
had  no  corporate  rights,  but  was  a  mere  copartnership,  con- 
tributed no  little  to  the  embarrassments  of  the  company,  and 
prevented  them  from  raising  money  on  mortgage,  by  which 
they  might  have  carried  on  the  business  successfully.  There 
can  be  no  doubt  that  the  hurried  manner,  and  more  than  rail- 
way speed,  by  which  these  proceedings  were  conducted,  and 
the  sale  had,  added  to  the  suspicion  cast  upon  its  claim  to  cor- 
porate power,  was  one  great  cause  of  the  little  value  placed 
upon  the  property.  There  were  no  pressing  claims  against 
the  company  when  this  hurried  sale  was  made,  for  it  appears 
the  receiver  gave  a  credit  of  one  year  for  one- fourth  of  the 
price  for  which  it  was  sold,  and  nineteen  months  for  another 
fourth,  whilst  the  other  half  was  payable  in  monthly  install- 
ments of  one  thousand  dollars  each ;  and,  out  of  this,  he  en- 
gaged to  complete  a  barn  and  fence  then  in  process  of  erec- 
tion, requiring  a  considerable  outlay. 

It  is  vain  to  say  there  was  any  pressing  necessity  for  the 
sale  of  this  property. 

There  was  no  necessity  to  appoint  a  receiver,  because  no 
fraud  is  alleged  or  shown,  and  no  sufficient  proof  that  such  a 
step  was  necessary  to  save  the  property  from  material  injury, 
or  rescue  it  from  impending  destruction.  And  there  was  a 
fatal  objection  to  the  person  appointed  receiver.  He  was  not 
disinterested;  he  was  the  legal  adviser  of  the  complainant 
and  framed  the  bill;  he  was  the  legal  adviser  of  the  company; 
he  was  the  largest  single  creditor;  all  these  disqualified  him, 
and  he  should  not  have  been  appointed.  Edw.  on  Kec,  4. 
He  was  not  appointed  at  the  proper  time.  A  receiver  is  not 
usually  appointed  unless  fraud  is  clearly  proved  by  affidavit, 
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or  when  it  is  shown  that  imminent  danger  would  ensue,  if  the 
property  is  not  taken  under  the  care  of  the  court,  be- 
[116*]  fore  an  ^answer  is  put  in.  There  must  be  a  strong 
special  ground  to  induce  the  court  to  interfere  in  this 
way  before  an  answer.  (Id.,  10;  referring  to  Middleton  v. 
Dodswell,  13  Vesey,  266;  Bloodgood  v.  Clark,  4  Paige's  Oh., 
574) ;  when  a  default  is  entered,  the  rule  would  doubtless  be 
to  require  affidavit,  before  the  property  shall  be  taken  out  of 
the  custody  of  its  true  owners. 

In  every  view  in  which  we  can  regard  these  cases,  we  are 
compelled  to  say  that  in  the  first,  the  company  not  having 
been  made  a  party,  the  decree  depriving  them  of  their  prop- 
erty and  franchises  was  void  and  of  no  effect,  and  the  decree 
must  be  reversed  and  the  bill  dismissed. 

In  the  other  case  (infra),  wherein  the  Crystal  Lake  Ice 
Company  is  a  party,  and  their  franchises  taken  from  them,  the 
court  erred  in  so  decreeing,  and  had  no  jurisdiction  so  to  de- 
cree, and  that  decree  must  be  reversed  and  the  bill  dismissed. 

Decree  reversed. 


Crystal    Lake   Ice  Company  vs.  The  Administrator  of 

Backus. 

Breese,  J.  This  cause  is  fully  considered  and  decided  in 
the  case  of  Baker  et  al,  v.  The  Administrator  of  Backus, 
ante,  p.  79. 

The  decree  of  the  court  is  reversed  and  the  bill  is  dismissed 
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*  Illinois  Central  Railroad  Company  vs.  Lucius  S.    [116*! 

Cowles. 

Depositions  :  Time  of  taking. 

Although  the  certificate  of  the  magistrate  before  whom  a  deposition  is 
taken  does  not  state  at  what  hour  the  deposition  was  taken,  yet  if  he 
appends  the  notice  under  which  it  was  taken,  and  in  the  caption  to 
the  deposition  states  that  such  deposition  was  taken  on  the  day  fixed 
in  the  notice,  "by  virtue  of  the  annexed  notice,"  and  in  his  certifi- 
cate states  that  it  "  was  taken  at  the  time  and  place  mentioned  in  the 
caption,"  this  will  be  a  sufficient  statement  of  the  hour  to  entitle  the 
deposition  to  be  read  in  evidence. 
Receipt  op  Common  Carrier:  Effect  as  evidence. 

A  receipt  given  by  a  railroad  company,  stating  that  certain  goods  were 
received  in  good  order,  is  not  conclusive  upon  the  question,  but  it  is 
competent  to  show  that  they  were  not  in  good  order  when  received. l 
Bame. 

Such  a  receipt  is,  however,  sufficient  evidence  to  throw  upon  the  carrier, 
when  sued  for  said  goods,  the  onus  of  showing  they  were  not  in  good 
order. 
New  Trial  :  Finding  against  evidence.* 

Where  the  evidence  in  the  court  below  is  conflicting,  and  renders  it 
doubtful  whether  the  defendant  or  a  third  party  is  liable,  the  finding 
below  upon  such  controverted  point  will  not  be  disturbed. 

Appeal  from  Circuit  Court  of  /Stephenson  County. 

Action  brought  by  appellee  against  appellant,  before  a  jus- 
tice of  the  peace,  for  goods  lost  by  appellant  while  in  transit 
over  its  road.  The  judgment  of  both  the  courts  below  was 
for  the  appellee.  The  notice,  caption,  and  certificate  of  the 
deposition,  referred  to  by  the  court,  are  (omitting  the  title  of 
the  cause)  respectively  as  follows: 

*"Take  notice,  that  on  Monday,  the  third  day  of  [118*] 
February,  A.  D.  1862,  at  the  hour  of  10  o'clock  A. 
M.  of  said  day,  before  G.  P.  McClimans,  Esq.,  a  justice  of 
the  peace,  at  his  office  in  Sandoval,  Illinois,  we  shall  take  the 

1  See,  also,  Great  West.  R.  R.  Co.  v.  McDonald,  18  III.,  172;  Chicago,  R. 
I.  &  P.  R.  R.  Co.  v.  Clayton,  78  id.,  616  (baggage  check) ;  Davis  v.  Mich. 
S.  &  N.  I.  R.  R.  Co.,  22  id.,  278  (baggage  check). 

■  See  Eastman  v.  Brown,  ante,  p.  53,  note,  and  cases  cited. 
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deposition  of  D.  H.  Stead,  a  witness  to  be  examined  on  the 
part  of  said  plaintiff,  and  which  said  deposition  will  be  read 
in  evidence  at  the  trial  of  said  cause,  and  when  and  where  you 
may  appear  and  cross-examine  said  witness,  if  you  see  proper." 

"  Deposition  of  D.  W.  Stead,  a  resident  of  Marion  county, 
state  of  Illinois,  aged  about  30  years,  a  witness  on  the  part  of 
the  plaintiff  in  the  above  entitled  suit,  now  pending  before 
Joseph  B.  Smith,  justice  of  the  peace  in  and  for  the  county 
of  Stephenson,  and  state  of  Illinois,  aforesaid,  produced, 
sworn  and  examined  before  George  P.  McClimans,  a  justice 
of  the  peace  in  and  for  said  county  of  Marion,  on  the  3d  day 
of  February,  A.  D.  1862,  at  the  office  of  said  justice,  in  the 
town  of  Sandoval,  taken  by  virtue  of  the  annexed  notice." 
"State  of  Illinois  —  Marion  County  —  ss. 

"  I,  the  subscriber,  a  justice  of  the  peace  in  and  for  said 
county,  do  certify  that  the  above  deposition  was  taken  at  the 
time  and  place  mentioned  in  the  caption  thereof;  that  the 
said  witness  was  first  duly  sworn;  that  the  said  deposition 
was  first  carefully  read  to  him  and  signed  by  him. 

"  Dated  this  3d  day  of  February,  A.  D.  1862. 

"G.  P.  McClimans,  J.  P." 

The  remaining  facts  are  sufficiently  stated  by  the  court. 

The  assignments  of  error  were  the  refusal  of  the  court  be- 
low to  suppress  said  deposition,  for  the  reason  that  it  did  not 
appear  that  it  was  taken  at  the  hour  specified  in  said  notice; 
and  that  the  finding  of  the  court  below  (the  cause  having 
been  tried  without  the  intervention  of  a  jury)  ought,  upon  the 
evidence,  to  have  been  in  favor  of  appellant. 

Glover,  Cook  <&  Campbell,  for  appellants.  Frederick  C. 
Ingalls,  for  appellee. 

[120*]  *Caton,  C.  J.  We  think  the  court  properly  over- 
ruled the  motion  to  suppress  the  deposition  of  Stead. 
Although  the  certificate  of  the  magistrate  does  not  state  at 
what  hour  the  deposition  was  taken,  yet  he  appends  the  no- 
tice, and  states  that  the  deposition  was  taken  in  pursuance  ol 
the  notice.  The  deposition  was  properly  admitted. 
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The  principal  question  is  upon  the  evidence.  This  cer- 
tainly leaves  it  doubtful  whether  the  goods  were  lost 
by  the  defendant  *or  by  the  Ohio  &  Mississippi  Eail-  [121*] 
road  Company.  The  goods  were  delivered  to  the  lat- 
ter in  Cincinnati,  in  a  box,  with  other  goods.  That  box  was 
delivered  to  the  defendant  at  Sandoval,  who  receipted  for  it 
in  good  order,  and  it  was  delivered  to  the  plaintiff  at  Free- 
port,  in  apparent  good  order,  but  on  examination  these  goods 
were  missing.  Now,  it  is  certain  that  the  goods  were  ab- 
stracted from  the  box  in  transitu  between  Cincinnati  and 
Freeport;  and  while  we  cannot  say  certainly,  that  they  were 
taken  out  after  the  box  left  Sandoval,  yet  there  is  proof  tend- 
ing to  show  this,  and  also  it  tends  to  show  a  loss  by  the  other 
company;  and  in  this  state  of  the  case,  it  was  for  the  jury  to 
say,  or  for  the  court,  in  the  place  of  a  jury,  to  say  which  most 
probably  lost  the  goods.  If  it  were  necessary  to  show  a  pre- 
ponderence  of  proof  against  the  defendant,  that  is  done  by 
the  production  of  the  receipt,  which  states  that  the  goods 
were  received  at  Sandoval  in  good  order,  without  qualifying  it 
by  the  word  apparent.  If  the  goods  had  been  previously 
abstracted,  then  the  box  was  not  in  good  order.  It  is  true 
that  this  receipt  was  not  conclusive  that  the  box  was  in  good 
order,  and  it  was  competent  to  show  that  it  was  not;  but  it 
threw  the  onus  on  the  defendant  to  show  that  fact.  If  they 
did  show  that  fact,  they  showed  a  case  which  would  make  the 
other  company  liable;  and  to  assert  that,  is  to  admit  the  lia- 
bility of  the  defendant,  for,  independent  of  the  receipt,  the 
evidence  is  as  strong  against  the  defendant  as  it  is  against  the 
first  company.  In  a  doubtful  case,  as  this  certainly  is,  we 
are  not  disposed  to  disturb  the  finding  below.  The  judgment 
is  affirmed. 

Judgment  affirmed. 
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Municipal  Corporations  :  Regulation  of  canal  bridges. 1 
The  charter  of  the  city  of  Ottawa  (Sess.  Laws,  1850,  300)  authorized  the 
city  council  to  establish,  erect  and  keep  in  repair,  bridges  within  the 
city,  to  impose  fines,  forfeitures  and  penalties  for  the  breach  of  any 
ordinance,  and  to  adopt  all  ordinances  necessary  and  proper  for  the 
regulation  of  the  police  of  the  city,  and  to  carry  into  execution  the 
powers  conferred  by  the  act,  etc.:  Held,  that  the  city  was  thereby  au- 
thorized to  pass  an  ordinance  imposing  a  fine  upon  the  owner  or 
master  of,  or  any  person  employed  on  or  having  charge  of  any 
canal  boat,  etc.,  willfully  or  negligently  running  the  same  against 
any  public  bridge  over  the  Illinois  and  Michigan  canal  within  the  city, 
notwithstanding  the  legislature  had  previously  authorized  the  canal 
board  of  trustees  to  establish  usual  rules  and  necessary  by-laws  and 
regulations  in  relation  to  transportation  on  the  canal,  the  conduct  of 
boats  and  the  general  police  of  the  canal,  under  which  the  trustees  had 
acted,  and  provided  for  the  imposition  of  a  fine  for  injury  to  bridges 
by  persons  navigating  the  canal. 

Same  : 
In  building  a  bridge  across  the  canal  under  authority  conferred  by  its 
charter,  the  city  is  bound  to  use  reasonable  care  and  skill  to  build  it 
so  as  to  cause  no  unnecessary  difficulty  in  passing  the  bridge 
without  injury  to  bridge  or  boat;  and  if  it  is  so  built  as  to  create  un- 
necessary difficulty  in  passing  without  hitting  the  bridge,  the  city 
cannot  recover  a  penalty  for  an  injury  caused  thereby,  unless  the 
defendant  runs  against  the  bridge  purposely,  or  negligently. 

Same  :  Authority  to  repair. 
The  grant  of  power  to  keep  the  bridges  in  the  city  in  repair  confers  the 
authority  to  employ  the  means  necessary  to  the  end.  And  the  im- 
position of  a  forfeiture  for  a  willful  or  negligent  injury  to  such 
structures  would  be  an  effectual  and  not  improper  mode  to  aid  in 
keeping  them  in  repair. 8 

1  As  to  the  state  not  being  obliged  to  build  bridges  over  canals,  see  The 
People  v.  Canal  Trustees,  14  111.,  403. 

As  to  duty  of  a  city  in  respect  to  canal  bridge  approaches,  see  City  of 
Joliet  v.  Verley,  35  111,  58.  See,  also,  Town  of  Mechanicsburg  v.  Mere- 
dith, 54  id.,  84. 

As  to  power  of  city  (to  keep  in  repair)  their  portion  of  river  covered  by 
bridge,  see  Chicago  v.  McGinn,  51  id.,  266. 

As  to  when  a  bridge  is  not  to  be  deemed  an  obstruction  to  navigation, 
see  Illinois  R.  Packet  Co.  v.  Peoria  Bridge  Association,  38  III,  467 ; 
Chicago  v.  McGinn,  supra. 

9  2  Dill.  Mun.  Corp.,  §  539,  and  cases  cited. 
108 


APEIL  TEEM,  1863.  122 

Korah  vs.  The  City  of  Ottawa. 

Same:  Public  property,  injuries  to. 
Under  the  grant  of  authority  to  regulate  the  police  of  the  city,  the  coun- 
cil may  impose  tines  and  forfeitures  for  injury  to  public  property 
within  its  limits.1 

Same  :  Grant  of  same  power  to  two  corporations. 
Where  two  grants  of  power,  to  a  canal  and  a  municipal  corporation 
respectively,  are  repugnant,  the  last  expressed  will  of  the  legislature 
must  control. 

Master  and  Servant:  Liability  of  master  for  negligence  of  servant? 
In  an  action  under  a  city  ordinance  for  negligent  injury  to  a  bridge  by 
a  canal  boat,  where  the  master  was  not  on  board  at  the  time  it  hap- 
pened, but  his  crew  were,  and  were  under  his  command  and  subject 
to  his  control,  he  being  at  the  time  on  the  tow  path,  it  was  field,  that 
the  crew  were  his  servants  and  he  was  responsible  for  their  acts, 
while  in  the  line  of  their  duty,  to  the  same  extent  as  if  he  were  per- 
sonally present,  and  directing  their  actions.  The  master  is  always 
liable  for  the  negligent  or  willful  acts  of  his  servant,  when  the  latter 
is  in  his  immediate  employment,  unless  he  forbids  the  act.  As  com- 
mander of  the  boat,  it  was  his  duty  to  have  been  on  board,  or  to  have 
intrusted  the  boat  to  the  management  of  a  skillful,  careful  and  com- 
petent person ;  and  if  the  act  was  wantonly  or  negligently  done,  the 
master  must  be  responsible. 

Same  :    Presumption  that  crew  act  under  master's  authority. 
And  if  the  master  had  charge  of  the  boat  at  the  time  of  the  alleged  of- 
fense, the  presumption  is,  that  the  men  engaged  therein  acted  under 
his  authority. 

Negligence  :  Defective  rudder;  notice  of  defect. 
In  an  action  to  recover  a  penalty  for  negligently  running  a  canal  boat 
against  a  bridge,  the  accident  being  occasioned  by  a  defect  in  the 
rudder,  it  would  be  negligence  on  the  part  of  the  defendant,  the  mas- 
ter of  the  boat,  if  he  undertook  to  navigate  the  boat  when  the  rudder 
would  not  work  in  the  ordinary  way,  and  so  as  to  be  able  to  guide 
the  boat  under  ordinary  circumstances,  if  he  knew,  or  by  the  use  of  or- 
dinary prudence,  or  diligence,  might  have  known,  of  such  defect  in 
the  rudder. 3 

Ekror  to  Circuit  Court  of  La  Salle  County. 

Debt,  brought  originally  in  justice's  court  by  defendant  in 

1 2  Dill.  Mun.  Corp.,  §  539,  and  cases  cited. 

8  See  Johnson  v.  Barber,  5  Gilm.,  425;  Illinois  Central  R.  R.  Co. 
v.  Downey,  18  111.,  259;  Mathews  v.  Hamilton  23  id.,  470;  Taylor  v.  Tay. 
lor,  20  id.,  650;  Thornton  v.  Boyden,  31  id.,  200. 

3  As  to  notice  of  defect,  see  also,  Toledo,  P.  &  W.  R'y  Co.  v.  Conroy,  61 
HI.,  162;  Toledo,  &  W.  W.  R'y  Co.  v.  Ingraham,  77  111.,  309. 
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error  against  plaintiff  in  error,  for  the  recovery  of  a  fine  for 
negligently  running  a  canal  boat  against,  and  thereby  injur- 
ing, Madison  street  bridge  in  the  city  of  Ottawa.  The  judg- 
ment in  both  the  courts  below  was  for  the  plaintiff. 
[123*]  The  ordinance  in  question  enacted  *  u  that,  if  the  own- 
er or  master  of,  or  any  person  employed  on  or  having 
charge  of  any  canal  boat,  or  craft,  or  float,  shall  injure,  or  run 
such  canal  boat,  or  other  craft  or  float,  either  willfully  or  neg- 
ligently against  any  public  bridge  or  the  draw  thereof,  or  any 
ferry,  or  any  public  wharf  or  private  wharf  at  which  wharfage 
is  charged  within  the  limits  of  this  city,  every  person  so 
offending  shall  be  fined  a  sum  not  exceeding  one  hundred 
dollars,  nor  less  than  five  dollars  for  each  and  every  such 
offense,  and  shall  likewise  be  answerable  to  the  city  for  dam- 
ages for  such  injury." 

In  the  court  below,  the  defendant's  motion  to  dismiss  the 
action  for  want  of  jurisdiction  was  overruled  and  exception 
taken.  The  defendant,  as  it  appeared,  was  on  the  tow  path  at 
the  time  the  injury  was  done;  and  upon  the  trial,  evidence 
was  introduced  by  both  parties  upon  the  question  as  to 
whether  the  bridge  in  question,  which  was  a  swing  bridge, 
obstructed  the  navigation  of  the  canal  by  reason  of  the  cur- 
rent caused  by  the  pier,  and  the  narrowness  of  the  channel, 
but  the  jury  found  that  the  injury  was  caused  by  the  crew's 
negligence  in  running  the  boat.  The  rules  and  regulations 
adopted  by  the  trustees  of  the  Illinois  and  Michigan  Canal 
(over  a  side  cut  of  which  was  the  bridge  in  question),  re- 
ferred to  by  the  court  in  their  opinion,  were,  when  offered  in 
evidence  by  the  defendant,  rejected,  and  exception  taken. 
The  instructions  for  the  plaintiff,  to  which  exception  was 
taken,  were  as  follows: 
[124*]  *"  First.  If  the  jury  believe,  from  the  evidence, 
that  the  defendant,  Oscar  Korah,  at  the  time  of  the 
injury  complained  of,  was  the  captain  or  master  of  the  canal 
boat  Danube,  having  charge  of  said  boat  at  the  time,  and  that 
said  boat  was  run  willfully  or  negligently  against  the  bridge 
or  pier  of  the  Madison  street  bridge,  a  public  highway  in  the 
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city  of  Ottawa,  over  the  lateral  canal,  whilst  the  said  Korah 
was  master  or  captain  as  aforesaid,  having  charge  of  said  boat, 
then  the  jury  will  find  the  defendant  guilty,  etc. 

"Second.  If  the  jury  believe,  from  the  evidence,  that  the 
defendant,  Oscar  Korah,  at  the  time  of  the  injury  complained 
of,  was  the  captain  or  master  of  the  canal  boat  Danube,  hav- 
ing charge  of  said  boat  at  said  time,  and  that  said  boat  was 
run  against  the  pier  or  bridge  in  controversy,  and  that  said 
bridge  was  a  public  highway  in  the  city  of  Ottawa,  over  the 
lateral  canal,  injuring  said  bridge  or  pier  whilst  said  Korah 
was  master  or  captain  of  said  boat,  having  charge  of  tfye  same, 
and  that  said  injury,  if  proven,  could  have  been  avoided  by 
the  exercise  of  ordinary  skill  and  caution  by  the  de- 
fendant, or  those  acting  *under  his  authority,  then  the  [125*] 
jury  will  find  against  the  defendant. 

"  Third.  It  would  be  negligence  on  the  part  of  the  defend- 
ant if  he  undertook  to  navigate  the  boat  when  the  rudder 
would  not  work  in  the  ordinary  way,  and  so  as  to  be  able  to 
guide  the  boat  under  ordinary  circumstances,  if  he  knew,  or,  by 
the  use  of  ordinary  prudence,  might  have  known,  that  the  rud- 
der would  not  work  well,  so  as  to  guide  the  boat  under  ordin- 
ary circumstances." 

The  defendant  requested  the  court  to  give  the  following 
instructions  as  printed  in  Roman  characters,  all  of  which  the 
court  refused  to  give  as  asked;  but  the  second,  third,  fourth 
and  fifth  of  which  were  given  by  the  court,  with  the  qualifica- 
tions indicated  by  Italic  characters: 

"  Second.  In  building  a  bridge  across  the  side  cut,  the  city 
were  bound  to  use  reasonable  care  and  skill  to  build  it  in  such 
a  way  as  to  cause  no  unnecessary  difficulty  in  passing  the 
bridge  without  injury  to  bridge  or  boat;  and  if  it  was  built 
in  such  a  manner  as  to  create  unnecessary  difficulty  in  passing 
without  hitting  the  bridge,  the  city  cannot  recover  against  de- 
fendant in  this  action,  unless  he  run  against  the  bridge  on 
purpose,  or  negligently. 

"  Third.  If  the  boat  struck  the  bridge  on  account  of  a  de- 
fect in  the  rudder  that  prevented  the  boat  from  steering  well, 
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the  defendant  is  not  liable  in  this  action,  unless  it  is  proven 
that  defendant  knew  of  such  defect  in  the  rudder,  or  might 

have  known  it  by  the  use  of  ordinary  diligence. 
[126*]  *"  Fourth.  Unless  it  is  proven  that  the  defendant 
run  the  boat  in  question  against  the  bridge  himself,  or 
that  those  who  did  run  it  in  the  way  they  did,  by  his  com- 
mand or  authority,  they  should  find  for  the  defendant;  the 
presumption  is,  however,  if  defendant  had  charge  of  the  boat 
at  the  time  of  the  alleged  offense,  that  the  men  engaged  therein 
acted  under  his  authority. 

"Fifth.  If  the  jury  believe,  from  the  evidence,  that  the 
man  on  the  bow  or  stern  of  the  boat,  spoken  of  by  the  wit- 
nesses,  willfully  ran  the  boat  against  the  bridge  in  question, 
without  the  direction  or  assent  of  the  master,  and  not  under 
his  authority,  the  captain  of  the  boat  will  not  be  answerable 
for  the  conduct  of  the  men  in  this  form  of  action. 

"  Seventh.  That  the  right  to  pass  an  ordinance  to  protect 
bridges  on  the  side  cut  canal  is  vested  by  law  in  the  board  of 
trustees  of  the  Illinois  and  Michigan  canal ;  and  if  they  have 
passed  an  ordinance  providing  a  penalty  for  hitting  bridges 
on  the  side  cut,  in  the  manner  that  defendant  is  charged  with 
doing  in  this  action,  then  defendant  cannot  be  convicted  un- 
der the  ordinance  of  the  city  of  Ottawa,  which  was  read  in 
evidence." 

The  errors  assigned  were: 

1.  In  overruling  defendant's  motion  to  dismiss  the  action. 

2.  In  not  admitting  in  evidence  the  said  rules  and  regula- 
tions adopted  by  the  board  of  trustees  of  said  canal. 

3.  In  giving  said  instructions  for  plaintiff. 

4.  In  refusing  the  defendant's  said  instructions,  as  asked, 
and  in  qualifying  such  as  were  qualified. 

5.  In  overruling  defendant's  motion  for  a  new  trial. 
Glover,  Cook  dh  Campbell,  for  plaintiff  in  error.      Orayy 

Avery  db  Bushnell,  for  defendant  in  error. 

[128*]      *  Walkek,  J.     It  is  contended  that  the  city  of  Otta- 
wa had  no  power  to  pass  the  ordinance  imposing  the 
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penalty  for  willfully  or  negligently  injuring  this  bridge;  that 
the  legislature  had  previously  conferred  the  power  on  the 
canal  "  board  of  trustees,"  to  establish  such  rules,  by-laws  and 
regulations  in  relation  to  transportation  on  the  canal, 
the  conduct  of  boats  and  rafts,  and  the  *  general  police  [129*] 
of  the  canal,  as  are  usual  or  may  be  found  necessary, 
and  that  this  grant  of  power  to  the  board  of  trustees  was  ex- 
clusive over  the  whole  matter.  It  further  appears  that  the 
trustees  had  acted  under  this  authority,  and  provided  for  the 
imposition  of  a  fine  of  not  less  than  five,  nor  more  than 
twenty-five  dollars  for  an  injury  to  any  bridge  on  the  canal,  by 
any  person  navigating  any  boat  or  float  thereon,  as  the  super- 
intendent may,  in  his  discretion,  impose. 

The  legislature,  by  enactment,  in  the  charter  of  the  city 
(Sess.  Laws  1850,  p.  300),  conferred  power  upon  the  city  coun- 
cil to  establish,  erect  and  keep  in  repair,  bridges  within  the 
city.  It  authorizes  them  to  impose  fines,  forfeitures  and  pen- 
alties for  the  breach  of  any  ordinance;  to  adopt  all  ordinances 
necessary  and  proper  for  the  regulation  of  the  police  of  the 
city,  and  to  carry  into  execution  the  powers  conferred  by  the 
act,  not  repugnant  to  the  constitution  of  the  United  States  or 
of  this  State. 

The  power  to  keep  the  bridges  of  the  city  in  repair  confers 
the  authority  to  employ  the  means  necessary  to  the  end.  And 
the  imposition  of  a  forfeiture  for  a  willful  or  negligent  injury 
to  such  structures  would  be  a  very  effectual  and  not  an  im- 
proper mode  to  aid  in  keeping  them  in  repair.  There  can 
scarcely  be  a  doubt,  that  under  the  authority  to  regulate  the 
police  of  the  city,  they  may  impose  fines  and  forfeitures  for 
injury  to  public  property  within  the  city  limits.  And  this 
power  was  conferred  upon  the  city  after  the  passage  of  the  law 
which  empowered  the  trustees  to  act.  And  if  the  two  grants 
of  power  are  repugnant,  the  last  expressed  will  of  the  legis- 
lature must  control.  It  then  follows,  that  the  court  did  not 
err  in  excluding  the  rules  adopted  by  the  trustees  as  evidence 
on  the  trial  below.  The  city  council  having  acted,  the  penalties 
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imposed  or  regulations  adopted  by  the  trustees  could  not  have 
any  effect  upon  the  result  of  the  trial. 

It  was  insisted  that  plaintiff  in  error  was  not  liable,  because 
he  was  not  on  board  when  the  injury  occurred.  If  he  was  not 
on  board,  his  crew  were,  and  they  were  under  his  command, 
and  subject  to  his  control.  They  were  his  servants, 
[130*]  and  he  must  *  be  responsible  for  their  acts,  whilst  in 
the  line  of  their  duty,  to  the  same  extent  as  if  he  were 
personally  present  and  directing  their  actions.  The  master  is 
always  liable  for  the  negligent  or  willful  acts  of  his  servant, 
when  the  latter  is  in  his  immediate  employment,  unless  he 
forbids  the  act.  The  crew  were  under  his  immediate  command, 
as  the  evidence  shows,  that  he  was  giving  orders  at  the  time, 
and  it  can  make  no  difference  whether  he  was  on  the  boat  or 
the  towpath.  As  commander  of  the  boat,  it  was  his  duty  to 
have  been  on  board,  or  to  have  intrusted  it  to  the  management 
of  a  skillful,  careful  and  competent  person.  And  it  therefore 
follows,  that  if  the  act  was  wantonly  or  negligently  done,  the 
master  must  be  responsible. 

The  jury  have  found  that  the  act  was  negligent.  The  in- 
structions present  fairly  the  law  arising  upon  the  evidence, 
and  the  verdict  is  sustained  by  the  proof.  And  the  judgment 
of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Mary  J.  Boies,  administratrix  of  William  H.  Boies,  de- 
ceased, vs.  Adam  K.  Henney. 

Practice  in  Supreme  Court:  Modified  instructions. 
To  enable  the  appellate  court  to  pass  upon  the  propriety  of  modified  in- 
structions, the  instructions  as  asked  should  be  before  such  court,  and 
also  the  modifications  as  made  by  the  inferior  court. 
Fraudulent  Conveyances,  etc.:  Consideration} 
Every  sale,  assignment  or  conveyance  of  property,  made  by  the  par- 

1  Slattery  v.  Stewart,  45  111.,  293;  Moritz  v.  Hoffman,   35  id.,  553.    See, 
also,  Gray  v.  St.  John,  35  id.,  222;  Hessing  v.  McCloskey,  37  id.,  341. 
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ties  to  it,  with  intent  to  hinder,  defraud  or  delay  creditors  existing  at 
the  time,  as  to  the  collection  of  their  debt,  is  void  as  to  such  creditors, 
whether  such  sale,  assignment  or  conveyance  was  made  with  or  with- 
out a  valuable  consideration  therefor. 

Same  :  Evidence  of  intent  to  hinder,  delay,  etc.1 
Where  the  owner  of  a  farm  leased  the  same  with  the  broom  corn  sheda 
and  machinery  thereon,  stipulating  that  the  land  must  all  be  in  broom 
corn,  that  one-third  of  the  crop  was  to  be  the  property  of  lessor,  his 
heirs  or  assigns,  and  containing  unusual  stipulations  contemplating 
the  probable  assignment  of  the  lease  by  the  lessor;  and  afterwards 
assigned  said  lease,  it  was  held,  that  notice  by  the  assignee  at  or  before 
the  time  the  assignment  was  made,  that  a  third  party  was  a*  creditor 
of  the  assignor,  whom  the  assignor  wished  and  intended  to  postpone, 
delay  or  hinder:  the  fact  that  the  assignment  was  without  any  actual 
consideration ;  the  employment  by  the  assignee  of  the  assignor  in 
connection  with  the  property  assigned,  were  circumstances  to  be  con- 
sidered by  the  jury  as  tending  to  show  an  intent  by  them  to  hinder, 
delay  or  defraud  such  creditor. 

Same. 
Where  the  assignee  in  such  case  afterwards  assigned  the  lease  to  another 
person,  it  was  held,  that  the  fact  of  such  assignment's  being  without 
a  consideration,  or  for  a  consideration  furnished  by  the  first  lessor; 
the  application  of  the  proceeds  to  the  payment  of  other  debts  of  the 
first  lessor;  acts  of  such  lessor  showing  a  personal  interest  in  the 
property  covered  by  such  assignment,  at  and  after  the  time  when  it 
was  made,  and  the  like;  with  notice  to  such  second  assignee  of  the 
existence  of  the  debt  in  favor  of  the  creditor  of  the  first  lessor,  and 
of  the  first  lessor  and  his  immediate  assignee's  interest  thereby  to 
hinder,  delay  or  defraud  such  creditor,  were  circumstances  which  the 
jury  might  consider  as  tending  to  show  such  intent  by  said  parties 
in  making  said  last  assignment. 

Same  :  Who  a  creditor. 

If  at  the  time  of  the  fraudulent  transfer  a  party  has  recovered  a  judg- 
ment against  the  debtor  making  it,  which  was  then  or  afterwards  ap- 
pealed to  the  supreme  court,  and  judgment  afterwards  again  ren- 
dered in  the  circuit  court  on  the  proceedings  had  in  the  supreme  court, 
this  will  constitute  such  party  such  a  creditor  as  to  entitle  him  to 
take  advantage  of  the  prior  fraudulent  transfer. 

Same:  Notice  of  fraudulent  intent. 
Where  property  is  transferred  by  a  debtor  with  intent  to  defraud,  hinder 
or  delay  his  creditors,  and  the  transferee  has  knowledge  of  facts  and 
circumstances  from  which  such  intent  is  reasonably  and  necessarily 

1  See  Bowen  v.  Schuler,  41  111.,  192;  Swift  v.  Lee,  65  id.,  336;  Bowden  «• 
iiowden,  75  id.,  143. 
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inferrable,  the  transfer  will  be  fraudulent  and  void  as  against  such 

creditors. 
Same:  "Postpone." 
In  the  statutes  of  this  state  relating  to  fraudulent  conveyances,  the  word 

"  postpone  "  is  not  used;  but  as  it  is  synonymous  with  "delay,"  no 

exception  should  be  allowed  on  account  of  its  use  in  an  instruction 

upon  the  subject. 
Evidence  :  Rebutting  testimony. 
Evidence  as  to  a  fact  that  has  not  been  made  a  question  by  the  opposite 

party,  at  any  point  of  the  investigation,  is  not  admissible  as  rebutting 

testimony. 

Appeal  from  Circuit  Court  of  Henry  County. 
The  facts  are  stated  by  the  court. 

T.  G.  Frost  and  H.  Bigelow,  for  appellant.  J.  J.  Bennett, 
for  appellee. 

Breese,  J.  This  was  an  action  of  replevin  brought  in  the 
Henry  circuit  court,  by  the  intestate  of  appellant,  for 
[132*]  a  quantity  of  broom  *corn  brush.  The  defendant 
pleaded  non  cepit  and  five  special  pleas,  the  first  aver- 
ring a  seizure  of  the  property,  as  sheriff,  on  an  execution 
issued  on  a  judgment  in  favor  of  Oloff  Johnson  against 
George  Farr,  and  that  it  was  the  property  of  Farr;  the  second 
averring  that  the  corn  brush  was  the  property  of  George  Farr 
and  not  the  property  of  the  plaintiff;  the  third,  that  the  pro- 
perty was  the  property  of  Oloff  Johnson  and  not  the  property 
of  the  plaintiff;  the  fourth,  that  the  goods  and  chattels  men- 
tioned were  the  goods  and  chattels  of  George  Farr,  Peter 
Peterson,  Peter  Gibson  and  John  Lind,  and  not  the  property 
of  the  plaintiff;  and  the  fifth  plea  was  non  detinet. 

The  first  special  pleas  were  all  traversed,  and  issues  joined 
upon  them,  which  were  tried  by  a  jury,  who  found  them  for 
the  defendant.  A  motion  was  made  for  a  new  trial,  which 
was  overruled,  and  exception  taken,  and  the  case  brought  here 
by  appeal. 

We  do  not  consider  it  necessary  to  notice  all  the  errors  as- 
signed, as  the  case  is  made  to  turn  here,  principally  upon  the 
question  of  fraud  in  the  transactions  between  Farr,  "Wells  and 
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Boies,  out  of  which  the  action  arose,  the  appellant  affirming, 
and  appellee  denying,  they  were  fair  and  honest. 

A  brief  statement  of  the  leading  facts  will  show  how  the 
question  of  fraud  arose. 

It  appears  that  Oloff  Johnson  had,  on  November  30,  1859, 
obtained  an  award  of  arbitrators  in  his  favor,  against  Farr,  on 
which  he  brought  suit  and  recovered  a  judgment  in  the  Henry 
circuit  court,  on  the  31st  October,  1860.  Farr  appealed  from 
the  judgment  to  this  court,  where  such  proceedings  were  had, 
that  May  17,  1861,  the  cause  was  remanded  to  the  circuit 
court  and  final  judgment  there  entered  up  against  Farr,  on  the 
5th  of  March,  1862.  Pending  the  proceedings,  Farr,  on  the 
16th  of  January,  1861,  entered  into  a  contract  with  Peter 
Peterson,  John  land  and  Peter  Gibson,  whereby  Farr  leased 
to  them,  for  the  term  of  two  years,  295  acres  of  land,  besides 
personal  property.  The  land  was  described  as  S.  W.  33,  T.  14 
K.,  range  4  east,  and  135  acres  on  section  33,  in  the  same 
township  and  range,  u  now  occupied  by  said  Farr," 
the  broom  corn  *  sheds  and  machinery  for  scraping  [133*] 
and  bailing  broom  corn,  viz.,  four  scrapers,  one  eight 
horse  power,  two  presses,  with  slats  for  drying  brush  on,  being 
the  entire  fixtures  for  scraping  and  preparing  for  market,  and 
the  same  used  by  Farr  in  1860.  The  lease  stipulates  that  the 
land  all  must  be  in  broom  corn ;  one-third  of  the  crop  was  to 
be  the  property  of  Farr,  "his  heirs  or  assigns,"  to  be  delivered 
to  him,  his  heirs  or  assigns,  well  scraped,  thoroughly  dried 
and  in  good  shipping  order.  Farr  agreed  he  would,  or  in  case 
of  assignment  of  the  lease,  his  assignee  should  leave  to  the 
lessees,  at  the  time  of  cutting  and  preparing  the  brush  for 
market,  the  necessary  money  for  paying  the  hired  hands,  for 
which  he,  or  his  assignee,  in  case  of  assignment,  was  to  re- 
ceive ten  per  cent,  per  annum,  as  interest  thereon.  Farr,  or 
in  case  of  assignment,  his  assignee,  was  to  pay  the  lessees 
seventy-five  dollars  per  ton  for  the  other  two-thirds  of  the 
brush  to  be  delivered  to  Farr  on  or  before  the  15th  day  of 
October  of  each  year,  or  as  soon  thereafter  as  it  could  be  pre- 
pared for  market,  or  in  case  of  assignment,  to  his  assignee, 
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and  it  is  expressly  stipulated  that  this  two-thirds  "shall  be 
sold  to  Farr  or  his  assignee,  upon  the  above  terms,  in  any 
event."  The  money  loaned  by  Farr  to  pay  hired  hands,  or  by 
his  assignee  in  case  of  assignment,  together  with  the  interest 
thereon,  was  to  be  applied  in  payment  of  this  two-thirds,  and 
the  balance  which  might  be  due  should  be  paid  by  Farr,  or  in 
case  of  assignment,  then  by  his  assignees,  in  certain  specified 
installments.  It  was  agreed  all  the  obligations  should  be  re- 
ciprocally binding  upon  both  parties,  and  to  be  enforced 
separately  for  each  year.  Farr  was  to  put  the  machinery  in 
good  repair,  to  be  returned  to  him  in  like  repair.  It  was 
further  mutually  agreed  that  "  in  case  the  said  Farr  shall 
assign  this  lease,  it  shall  be  in  force  between  his  assignee  and 
the  said  parties  of  the  second  part,  and  the  said  assignee  shall 
hereby  be  obligated  in  like  manner  and  with  like  effect  as  the 
said  Farr  would  be  were  this  not  assigned,  and  the  said  parties 
of  the  second  part  hereby  ratify  this  contract  with  any  such 
assignee  or  assignees,  without  or  with  notice  from  the 
[134*]  said  Farr,  previously  given  to  them  as  to  whom  the 
same  may  and  shall  be  assigned.' ' 

The  lease  was  assigned  by  Farr  to  F.  C.  "Wells,  on  the  19th 
of  April,  1861,  and  by  Wells  to  the  deceased,  Boies,  on  the  2d 
day  of  June,  1862.  On  the  28th  of  August,  1862,  Boies  as- 
signed the  lease  to  A.  J.  Kockafellow,  as  collateral  security 
for  a  note  of  $636,  executed  to  him  by  Boies,  and  payable  in 
ninety  days. 

About  one  month  before  the  ninety  days  had  expired, 
namely,  on  the  21st  of  October,  1862,  Kockafellow  made  this 
indorsement  on  the  lease:  "  Having  received  payment  in  full 
of  the  note  specified  in  the  foregoing  assignment  of  W.  H. 
Boies  to  me,  I  hereby,  in  consideration  thereof,  and  for  value 
received,  reassign  and  transfer  said  lease  to  said  Boies,  and  re- 
lease and  discharge  all  my  lien  thereon  and  right  thereto." 

F.  0.  Wells,  the  witness  who  proved  the  execution  of  the 
lease  and  the  several  assignments,  testified,  on  cross-examina- 
tion, that  the  lease  was  not  assigned  to  him  at  the  time  the 
assignment  bears  date,  but  about  the  first  of  May  thereafter. 
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It  had  previously  been  assigned  to  parties  at  the  east,  creditors 
of  Farr,  who  refused  to  receive  it,  and  it  was  returned  to  Farr, 
and  a  part  of  the  assignment  stricken  out  and  his  name  in- 
serted, the  date  not  having  been  altered.  He  gave  no  consid- 
eration for  the  assignment  other  than  assuming  the  responsi- 
bilities of  the  lease.  He  resided,  at  the  time  the  lease  was 
assigned  to  him,  and  now  resides,  at  Chicago,  and  was  in  the 
employment  of  Wadsworth  &  Wells. 

It  was  in  testimony  by  Peter  Peterson  that  broom  corn  was 
Taised  on  the  land  by  him  and  Lind  and  Gibson;  that  Boies 
advanced  the  money  on  that  year's  crop;  he  paid  it  as  they 
wanted  it;  they  delivered  thirty-nine  bales  of  the  corn,  being 
the  third  of  the  crop,  at  the  railroad  company's  warehouse  in 
Gralva;  Boies  had  paid  them  about  $1>200  on  the  contract. 
On  his  cross-examination,  he  stated  that  it  was  delivered  to 
Boies,  because  he  advanced  the  money  and  had  the  contract, 
and  he  knew  nobody  else  to  whom  to  deliver  it;  he  first 
learned  that  Boies  bought  the  contract  the  2d  or  3d  of 
June  *last;  it  was  at  his  house  and  he  knew  it;  Boies  [135*] 
and  Farr  were  there  on  the  2d  of  June,  and  this  lease, 
and  he  presumes  it  was  assigned  to  Boies  there ;  Wells  was  to 
be  out  of  it  because  he  had  so  much  business  to  do;  the  ar- 
rangement (assignment)  was  on  the  contract,  and  he  saw  it 
when  Farr  and  Boies  came  to  his  house ;  Boies  paid  to  them 
fifty  dollars  the  day  he  was  there;  did  not  know  Boies,  so 
Farr  came  with  Boies;  they  relied  on  Farr  to  inform  them  of 
Boies'  responsibility;  Farr  recommended  him;  Farr  has  been 
in  Chicago,  and  not  in  Boies'  office,  for  about  four  weeks  past; 
they  thought  Boies  would  fulfill  the  contract,  and  he  did  so, 
and  paid  them  the  money,  and  that  was  all  they  asked  him  to 
do;  Farr  did  not  come  again  after  that,  and  they  had  no  trans- 
actions with  him  then,  as  to  the  contract;  he  has  seen  Farr  in 
Boies'  office. 

It  was  admitted  by  defendant  that  the  thirty-nine  bales  of 
brush  replevied  were  delivered  to  the  plaintiff  at  the  ware- 
house of  the  railroad  company  in  Galva,  and  that  the  agent 
of  the  company  had,  prior  to  the  10th  day  of  September, 
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1862,  loaded  car  No.  739  with  thirty  bales  of  the  brush, 
and  had  entered  it  on  the  shipping  book  of  the  company, 
and  made  out  a  way-bill  of  it  in  the  name  of  the  plaintiff 
as  consignor,  and  B.  L.  Chamberlain  of  Chicago,  as  con- 
signee, and  that  on  the  10th  of  September,  1862,  the  defend- 
ant levied  on  these  thirty  bales  in  the  car,  and  on  nine  bales 
in  the  warehouse,  and  ordered  the  agent  to  unload  the  car  and 
return  the  brush  to  the  warehouse.  A  demand  was  proved  to 
have  been  made  before  suit  brought. 

On  the  part  of  the  defendant,  the  judgment  in  favor  of  John- 
son was  produced,  and  the  execution  and  fee  bill  paid  thereon. 
The  judgment  was  rendered  March  5,  1862,  and  the  execution 
was  dated  September  10,  1862,  and  returned  levied  on  the 
property  described  in  the  declaration.  The  first  judgment  on 
the  award  of  the  arbitrators  in  October,  1860,  was  also  pro- 
duced in  evidence,  and  the  proceedings  of  this  court  thereon, 
whereby  it  appeared  that  the  judgment  of  1860  was  reversed, 
&nd  a  judgment  for  a  less  sum  entered  up  by  this  court. 

F.  C.  Wells,  who  was  then  called  by  the  defendant,  stated 
he  resided  in  Chicago,  and  was  in  the  employment  of 
£336*]  Wadsworth  *and  Wells  as  a  collecting  agent,  and  that 
he  was  wholly  ignorant  of  "  the  broom  corn  business," 
and  was  induced  by  Farr's  representations  to  take  the  assign- 
ment of  the  lease,  supposing  there  might  be  money  in  it;  he 
paid  no  consideration  for  it ;  thinks  he  was  informed  by  Farr, 
there  was  a  matter  in  litigation  between  Johnson  and  Farr; 
may  have  informed  him  of  Johnson's  judgment;  he  did  not 
say  he  intended  not  to  pay  the  judgment,  but  considered  it 
unjust;  Farr  had  a  contract  with  a  Mr.  Butler,  of  North- 
ampton, to  buy  brush  on  joint  account,  to  be  shipped  to  But- 
ler, and  to  be  sold  by  him,  and  the  profits  to  be  equally  di- 
vided; this  contract  was  also  assigned;  had  previously  bought 
some  notes  of  Farr;  there  were  no  arrangements  about  the 
assignment  of  the  lease  and  the  contract  until  after  the  notes 
were  assigned  to  him ;  advanced  the  money  on  the  lease,  and 
paid  Farr  for  his  services  in  baling  the  brush;  had  previously 
arranged  to  pay  him  twenty-five  dollars  a  week  for  his  ser- 
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vices;  he  knew  nothing  about  the  business,  and  Farr  did, 
made  this  arrangement  with  Farr  after  the  lease  was  assigned; 
when  he  delivered  the  notes  Farr  had  assigned  to  him  to  Ben- 
net  and  Boies,  he  had  no  thought  of  taking  the  lease.  In 
1861,  Boies  was  a  partner  of  Bennet,  in  Galva;  he  assigned 
the  lease  to  Boies  in  his  office  on  the  2d  day  of  June,  1862 ; 
don't  know  whether  Farr  was  present  or  not,  but  he  was 
around;  did  not  assign  to  Boies  on  the  first  interview,  and  did 
not  go  there  for  the  purpose  of  selling;  he  owed  Peterson, 
Lind  and  Gibson,  and  Boies  went  out  and  brought  in  receipts 
for  it;  he  should  have  paid  them  the  first  of  May;  he  wanted 
to  dispose  of  the  Butler  contract,  and  also  of  the  lease,  be- 
cause he  wanted  to  get  out  of  them ;  had  the  Butler  agree- 
ment with  him,  and  agreed  to  sell  it  to  Boies  for  a  sum  of 
money  he  agreed  to  pay;  he  paid  him  $259,  mostly  in  gold, 
for  the  Butler  contract,  and  he  assumed  to  pay  a  debt  of  $307 
witness  owed  Peterson,  Lind  and  Gibson  for  the  assignment 
of  the  lease;  Farr  was  present  most  of  the  time;  is  under  the 
impression  that  Boies  went  and  got  the  receipts  of  Peterson, 
Lind  and  Gibson.  There  was  a  trust  deed  on  the  premises 
described  in  the  lease,-  and  there  was  a  payment  due  on 
it,  and  *the  owner  of  it  threatened  to  sell  the  premises,  [137*] 
and  he  took  the  $259  received  of  Boies  for  the  Butler 
contract,  and  loaned  it  to  Farr  to  pay  the  interest  on  the  trust 
deed,  and  took  Farr's  note  and  paid  the  incumbrance  by  draft 
on  Boston ;  delivered  the  draft  to  Boies ;  Farr  stays  in  Chi- 
cago now,  and  is  in  the  employ  of  B.  L.  Chamberlain;  sup- 
poses Chamberlain  is  the  same  man  to  whom  the  broom  corn 
in  suit  was  shipped. 

This  witness  further  stated  on  his  cross-examination,  that 
all  the  consideration  he  gave  for  the  lease  was  assuming  its 
liabilities;  sold  fifteen  tons  of  the  broom  corn  raised  1861,  for 
$1,500;  sold  some  in  Chicago  for  thirty-five  dollars  a  ton; 
shipped  some  to  Boston  and  realized  thirty  or  thirty-five  dol- 
lars a  ton;  during  the  time  he  held  the  lease  had  advanced  to 
Peterson,  Lind  and  Gibson  some  $1,200;  wanted  to  get  out  of 
it,  as  he  thought  there  was  no  money  in  it;  Farr  wanted  to 
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sell  it  before  he  sold  to  witness,  to  get  something  to  pay  his 
creditors,  but  they  would  not  take  it;  he  sold  the  Butler  con- 
tract first,  before  he  sold  the  lease,  and  at  the  time  he  sold  it 
he  did  not  know  that  he  should  sell  the  lease  to  Boies;  $259 
was  all  the  Butler  contract  was  worth;  the  assumption  of  the 
liabilities  of  the  lease  was  all  that  was  worth ;  had  no  intention 
of  cheating  Farr' s  creditors;  loaned  Farr  the  $259  received 
for  the  Butler  contract  before  he  sold  the  lease,  as  the  life  of 
the  lease  depended  upon  the  payment  of  the  interest  due  on 
the  trust  deed;  Boies  had  the  $259  in  gold  in  his  pocket  when 
they  made  the  trade,  and  paid  it  to  him,  and  he  was  allowed  a 
commission  on  the  gold ;  the  notes  and  property  assigned  to 
witness  by  Farr  were  honestly  assigned  to  pay  debts ;  knew 
Farr  six  or  eight  years  ago  at  La  Fayette;  Bennet  paid  out 
of  the  collection  of  notes,  money  to  Peterson,  Lind  and  Gib- 
son on  the  lease,  as  he  said,  but  the  amounts  were  small ;  paid 
Farr  for  his  services  baling  the  broom  corn  and  shipping  it, 
$125,  which  was  cheap  enough,  as  he  understood  the  business, 
and  did  not  know  where  he  could  get  a  hand  so  competent  as 
Farr;  Boies  agreed  to  pay  Peterson,  Lind  and  Gibson  $307,  and 
brought  their  receipts;  none  of  the  money  paid  by  him  to 
Boies  came  from  Farr,  that  he  knew  of;  nothing  was 
[138*]  said  by  Boies  about  Farr's  business ;  no  Conversation 
was  had  about  protecting  Farr  against  his  creditors ; 
don't  think  it  was  thought  of. 

On  being  reexamined,  he  said  some  of  the  broom  corn  sold 
for  $100  a  ton  in  Chicago;  Farr  sold  it;  witness  telegraphed 
him  to  come  up  to  Chicago  and  sell  it ;  the  most  of  it  was  sold 
on  an  average  of  sixty  dollars  a  ton;  paid  Farr  for  coming  up 
and  selling  it;  the  money  received  for  it  was  paid  to  witness; 
got  one- third  of  the  broom  corn  on  the  lease,  and  the  balance, 
according  to  the  terms  of  the  lease,  at  seventy-five  dollars  a 
ton;  did  not  make  the  interest  on  his  money  and  his  expenses 
out  of  the  one-third;  was  raised  in  1861,  about  sixty  tons  of 
brush  on  the  premises. 

Peterson,  being  recalled  by  plaintiff,  stated  that  after  the  2d 
day  of  June  last,  and  after  the  lease  was  assigned  by  Boies  to 
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Wells,  lie  (Boies)  advanced  $1,200  to  Peterson,  Lind  and  Gib- 
son on  the  lease,  and  paid  the  three  persons  named  each 
twenty-nine  dollars. 

The  plaintiff  then  called  A.  J.  Rockafellow,  and  proposed  to 
ask  him  this  question:  State,  if  you  know,  where  or  of  whom 
the  plaintiff  got  the  money,  or  any  part  of  it,  advanced  by  him 
to  Peterson,  Lind  and  Gibson  on  the  lease.  To  which  the  de- 
fendant objected,  as  not  rebutting,  and  the  court  sustained  the 
objection;  to  which  the  plaintiff  excepted. 

On  this  evidence  the  court  gave  to  the  jury  all  the  instruc- 
tions the  plaintiff  asked,  placing:  the  good  faith  of  all  these 
transactions  fairly  to  the  jury  on  the  evidence,  and  as  favora- 
ble to  the  plaintiff  as,  in  our  judgment,  the  evidence  warrant- 
ed. The  record  recites:  "To  each  of  which  several  modifica- 
tions and  modified  instructions  and  giving  thereof,  the  plaintiff 
then  and  there  excepted."  ISTow,  the  record  fails  to  show 
what  portion  of  the  plaintiff's  instructions  was  modified  by 
the  court,  or  that  any  of  them  were  modified  or  changed  from 
the  original  form,  or  their  substance  or  point  altered  in  any 
respect;  so  we  cannot  say  what  the  modifications  were,  or 
whether  proper  or  to  the  contrary.  To  enable  this  court  to 
pass  upon  the  propriety  of  modified  instructions,  the 
instructions  as  asked  ^should  be  before  us,  and  also  the  [139*] 
modifications  as  made  by  the  court. 

The  instructions  given  on  behalf  of  the  defendant,  and  ex- 
cepted to,  were  as  follows: 

1.  Every  sale,  assignment  or  conveyance  of  property,  made 
by  the  parties  to  it,  with  intent  to  hinder,  defraud  or  delay 
creditors  existing  at  the  time,  as  to  the  collection  of  their  debt, 
is  void  as  to  such  creditors,  whether  such  sale,  assignment  or 
conveyance  was  made  with  or  without  a  valuable  considera- 
tion therefor. 

2.  If  the  jury  believe,  from  the  evidence,  that  Johnson  was 
a  creditor  of  Farr  at  the  time  of  the  assignment  by  Farr  to 
Wells,  and  further  believe  that  such  assignment  was  made  by 
them  to  hinder,  delay  or  defraud  Johnson,  in  respect  of  his 
debt,  then  they  may  and  ought  to  regard  said  assignment  as 
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void;  and  notice  by  Farr  to  Wells  at  or  before  the  time  the 
assignment  was  made,  that  Johnson  was  a  creditor  whom  he 
wished  and  intended  to  postpone,  delay  or  hinder;  the  assign- 
ment withont  any  actual  consideration  by  Wells;  the  employ- 
ment by  Wells  of  Farr,  in  connection  with  the  property 
assigned,  if  proved  to  the  fatisf action  of  the  jury,  are  circum- 
stances to  be  considered  by  them  as  tending  to  show  such  il- 
tent  to  hinder,  delay  or  defraud  said  Johnson. 

3.  If  the  jury  believe,  from  the  evidence,  that  Wells  after- 
wards assigned  to  Boies,  the  plaintiff,  with  intent  or  purpose 
by  them  to  hinder,  delay  or  defraud  said  Johnson  in  respect 
of  said  debt  against  Farr,  then  they  should  find  said  last  men- 
tioned assignment  void  as  to  Johnson,  and  the  property  cov- 
ered by  such  assignment  as  still  liable  to  execution  in  favor 
of  Johnson;  the  assignment  without  a  consideration,  or  for  a 
consideration  furnished  by  Farr;  the  application  of  the  pro- 
ceeds to  the  payment  of  other  debts  of  Farr;  acts  of  Farr 
showing  a  personal  interest  in  the  property  covered  by  such 
assignment,  at  and  after  the  time  when  it  was  made,  and  the 
like;  with  notice  to  Boies  of  the  existence  of  the  debt  in  favor 
of  Johnson,  and  of  Farr's  and  Wells'  interest,  thereby  to  hin- 
der, delay  or  defraud  said  creditor,  are  circumstances 

[140*]  which,  if  *proved,  the  jury  may  consider  as  tending 
to  show  such  intent  by  Wells  and  Boies  in  making 
said  last  assignment. 

4.  If,  at  the  time  of  the  transfer  of  the  lease  from  Farr  to 
Wells  (May  1,  1861),  Johnson  had  recovered  a  judgment 
against  Farr,  which  was  then  or  afterwards  appealed  to  the 
supreme  court,  and  judgment  afterwards  again  rendered  in 
the  circuit  court  on  the  proceedings  had  in  the  supreme  court, 
this  would  constitute  Johnson  such  a  creditor  of  Farr  as  to 
entitle  him  to  take  advantage  of  any  sale,  transfer  or  assign- 
ment by  Farr,  which  the  law  would  hold  void  as  to  his 
creditors. 

5.  If  Johnson  is  a  judgment  creditor  of  Farr,  and  the  assign- 
ment to  Wells  was  made  or  intended  by  Farr,  in  whole  or  in 
part,  to  defraud,  hinder,  delay  or  postpone  the  collection  by 
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Johnson  of  his  judgment,  and  Wells  knew  of  such  intent,  or 
had  knowledge  of  facts  and  circumstances  from  which  such 
intent  was  reasonably  and  necessarily  inferrable,  then  such  as  - 
signment  is  in  law  fraudulent  and  void  as  against  the  rights 
of  Johnson,  and  if  Wells,  with  like  intent  and  purpose,  assigned 
to  Boies,  with  like  knowledge  of  such  an  intent,  or  if  the  facts 
and  circumstances  from  which  it  was  to  be  reasonably  and 
necessarily  inferred,  then  the  assignment  to  Boies  is  in  like 
manner  fraudulent  and  void  as  to  the  rights  of  Johnson  as  a 
creditor  of  Farr. 

No  person  reading  the  testimony  in  this  case  can  reason- 
ably doubt  that  Peterson,  Lind  and  Gibson,  Wells  and  Boies, 
were  the  willing  instruments  by  which  Farr  was  to  work  out 
his  escape  from  the  effects  of  Johnson's  judgment,  and  that 
the  lease  was  a  mere  cover  to  the  design,  and  made  on  purpose 
to  be  assigned,  he  (Farr)  exercising  control  and  receiving  its 
benefits,  no  matter  who  might  be  the  assignee.  Else,  why  so 
frequent  allusion  to  a  probable  assignee?  why  the  ready  assent 
of  the  lessees  to  an  assignment  by  Farr,  with  or  without  notice 
to  them?  why  the  readiness  to  accept"  any  unknown  assignee, 
who  might  or  might  not  be  able  to  perform  the  engagements 
of  the  lease,  if  there  was  not  a  secret  understanding  and  agree- 
ment all  the  while  that  Farr  was  to  have  the  control,  and  his 
responsibility,  the  guaranty  to  the  lessees?  It  was  a  new 
device,  this  lease,  with  three  new  and  most  unusual 
stipulations  *in  it,  to  cover  property  from  the  claims  [141*] 
of  creditors.  It  was  cunningly  devised,  but  so  cun- 
ningly as  to  betray  its  character  by  its  excess  of  that  quality. 
Is  it  possible  that  persons  capable  of  contracting  would,  if 
they  had  no  sinister  designs,  solemnly  agree  to  take  any  man, 
no  matter  how  irresponsible  he  might  be,  as  a  purchaser  on 
time  for  such  a  large  quantity  of  valuable  property,  two-thirds 
of  a  crop  of  broom  corn,  weighing  forty  tons,  and  of  the  aver- 
age value  of  sixty  dollars  a  ton?  The  stipulations  in  the  lease 
show  most  clearly  that  these  lessees  were  the  mere  tools  of 
Farr,  with  which  he  was  to  workout  his  design  to  baffle,  delay, 
hinder  anddefraud  Johnson  out  of  the  proceeds  of  his  judg- 
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ment.  This  property  and  the  crop  of  broom  corn  was  all  he 
had  unincumbered  and  liable  to  execution,  a  deed  of  trust  ex- 
isting on  the  land,  and  it  was  a  matter  of  great  moment  with 
him  how  he  should  save  it,  and  this  cunning  device  of  a  lease 
was  the  fruit  of  his  labor  and  intention  to  effect  his  dishonest 
purpose. 

But  it  is  said,  admitting  such  was  the  design,  How  are  Wells 
and  Boies  implicated  in  it?  Where  is  the  evidence  to  connect 
them  with  the  intent  to  hinder,  delay  or  defraud  Johnson? 

The  facts  show  that  while  the  suit  was  pending  against  Farr 
and  in  favor  of  Johnson,  and  but  a  few  days  only  before  it  was 
finally  decided,  Farr  proceeded  to  Chicago,  a  distance  of  more 
than  one  hundred  miles  from  Galva,  the  town  of  his  residence, 
and  there  had  an  interview  with  his  old  and  valued  friend  F. 
C.  Wells,  whom  he  had  known  six  or  eight  years  before  in 
La  Fayette.  Wells  was  a  keen  speculator  and  eager  to  embark 
in  anything  that  had,  or  appeared  to  have,  money  in  it.  To 
this  valued  friend,  then  engaged  in  a  collecting  agency  for  the 
house  of  Wadsworth  &  Wells,  Farr  opened  his  bosom,  giving 
F.  C.  Wells  a  history  more  or  less  minute  of  his  financial  em- 
barrassments, and  tells  him  of  the  judgment  Johnson  has 
against  him,  and  that  it  was  unjust,  but  he  never  said  he  did 
not  intend  to  pay  it,  but  it  was  unjust.  An  unjust  judgment 
is  not  a  very  comfortable  affair,  nor  is  a  just  one,  if  the  party 
against  whom  it  is  rendered  is  not  quite  ready  to  satisfy  it. 
But  this  judgment  of  Johnson  is  unjust,  and  how,  say 
[142*]  these  schemers  in  consultation,  how  can  it  be  avoided; 
how  can  we  defeat  Johnson  on  the  execution?  Wells 
shall  become  the  ostensible  owner  of  this  lease,  and  shall  be 
the  recipient  of  its  benefits.  It  is  a  valuable  contract,  and  he 
is  entreated  to  accept  it,  for  no  other  consideration  than  the 
assumption  of  the  responsibilities  created  by  it,  and  also  there 
13  generously  assigned  to  him  the  contract  with  Butler  for  the 
purchase  of  broom  corn,  with  money  supplied  by  Butler,  and 
about  which  Wells  had  nothing  to  do,  but  to  sit  still  and 
receive  an  equal  share  of  the  profits.  All  these  were  gener- 
ously given  by  Farr  to  Wells  without  any  valuable  considera- 
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tion,  who  accepted  them  with  a  full  knowledge  of  the  judg- 
ment in  favor  of  Johnson,  against  Farr.  "No  reason  is  given 
by  Wells  why  Farr  offered  these  things  to  him,  and  none  can 
be  divined  except  as  they  may  be  gathered  from  Wells  him- 
self, who  was  ready  to  undertake  any  little  speculation  in 
which  there  might  be  money,  and  being  keen  and  smart 
withal,  he  could  so  manage  the  business  under  the  lease, 
though  wholly  unacquainted  with  the  broom  corn  businesses 
to  carry  out  the  design  of  Farr  and  his  accommodating  tools, 
the  lessees,  and  at  the  same  time  put  some  money  in  his  own 
pocket.  Being  disappointed  in  this,  his  sales  of  brush  bring- 
ing him  a  few  dollars  in  debt,  he  casts  around  for  a  purchaser 
of  the  lease,  and  Farr  is  ready  to  find  him  one  in  the  plaintiff, 
his  lawyer,  through  whose  ingenuity  he  still  hopes  for  success 
in  his  scheme.  Whilst  Wells  was  the  owner  of  this  lease 
Farr  managed  the  whole  concern,  sold  the  brush,  received  the 
money  for  it,  and  paid  it  over,  as  Wells  says  to  him,  but 
whether  or  not  he  paid  it  back  again  to  Farr  he  did  not  state ; 
and  for  Farr's  valuable  services  in  baling  the  brush  and  pre- 
paring it  for  market,  he  paid  Farr  the  sum  of  twenty-five  dol- 
lars per  week,  when,  by  the  express  terms  of  the  lease,  the 
lessees  were  to  do  all  this,  at  their  own  cost.  This  pretended 
employment  of  Farr,  at  high  wages,  to  do  the  very  thing  the 
lessees  were  bound  to  do,  was  a  mere  contrivance  by  which 
Farr  should  keep  in  the  management  of  the  business  which 
was  evidently  carried  on  for  his  own  exclusive  use,  benefit  and 
advantage.  So  far  as  Wells  is  concerned,  the  jury  were 
satisfied  in  finding  that  he  was  confederated  with  *Farr  [143*] 
to  delay  Johnson  in  the  collection  of  his  judgment  by 
execution. 

Kow,  as  to  the  complicity  of  the  plaintiff  Boies,  in  the 
transaction.  The  evidence  against  him  is  of  a  character  some- 
what circumstantial,  but  clearly  establishing,  as  against  him, 
a  knowledge  of,  and  as  participating  in,  the  attempt  to  delay 
Johnson. 

Wells  states  that  the  money  he  advanced,  under  his  stipula- 
tions in  the  lease,  was  sent  from  Chicago  to  Bennet,  who  was 
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the  law  partner  of  Boies,  and  paid  over  to  the  lessees,  in  the 
office  of  Bennet  &  Bois.  "Where  Wells  obtained  this  money 
is  not  shown,  thongh  it  is  strongly  to  be  inferred  it  was  avails 
of  brush  he  had  sold,  and  of  the  notes  Farr  had  assigned  to 
him  before  he  would  take  an  assignment  of  the  lease.  Wells, 
disappointed  in  his  hopes  of  making  great  gains  for  himself 
out  of  this  lease,  visits  Galva,  the  residence  of  Farr  and  Boies, 
and  has  an  interview  with  Boies  at  his  office.  Farr,  if  not 
actually  present,  was  "around,"  was  there  and  thereabouts, 
and  had  provided  Boies  for  Wells  as  a  proper  assignee  under 
whose  protection  he  could  enjoy  the  harvest  of  broom  corn, 
and  laugh  at  Johnson  and  his  execution.  The  affair  seems  to 
have  been  cleverly  managed;  Boies  has  $259  in  gold,  in  his 
pocket,  not  a  cent  more  or  less,  a  sum  just  sufficient  to  pay 
the  interest  due  on  the  deed  of  trust,  and  which,  if  not  paid, 
the  premises  yielding  the  broom  corn  would  pass  out  of  their 
possession.  Boies  has  on  hand  the  exact  sum  in  gold,  which 
he  pays  over  to  Wells  for  the  Butler  contract,  before  he  had 
purchased  the  assignment  of  the  lease.  For  this  gold,  besides 
the  Butler  contract,  Wells  gave  to  Boies  a  draft  on  Boston  for 
the  amount,  which  Bois  remitted  east,  to  pay  this  interest  due 
by  Farr  on  the  deed  of  trust,  and  Farr  gave  his  note  to  Wells 
for  the  amount.  At  this  time  Boies  was  quite  busy  in  going 
out,  and  getting  receipts  of  the  lessees  for  demands  Wells  says 
they  had  on  him,  during  which  time  Farr  was  not  only* 
"  around,"  but  generally  present,  leaving  the  inference  irre- 
sistible that  he  was  doing  all  these  things  under  the  prompt- 
ings and  by  direction  of  Farr.     The  assignment  had  not  yet 

been  perfected  by  Wells,  and  Farr  takes  Boies  to  Peter- 
[144*]  son,  one  of  the  lessees,  and,  it  *seems,  the  managing 

one,  and  induced  him  to  accept  Boies  in  place  of  Wells, 
as  a  fit  person  to  assume  the  responsibilities  under  the  lease, 
and  Peterson,  in  ready  obedience  to  the  demands  of  Farr,  con- 
sents to  accept  Boies,  whom  he  did  not  know,  on  the  faith  of 
Farr's  representations.  Wells  then  assigned  to  Boies  the 
lease,  receiving  what  was  due  from  him  to  the  lessees  on  the 
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6ale  of  tlieir  broom  corn  in  1861,  and  which,  by  the  lease,  was 
due  them  in  May,  1862. 

The  assignment  by  Wells  was  made  June  2,  1862,  at  which 
time  Farr's  case  had  been  decided  by  this  court,  and  judgment 
was  finally  entered  up  in  the  circuit  court,  of  all  which  these 
parties  were  well  advised,  and  Wells  wanted  to  be  out  of  the 
concern;  he  did  not  wish  to  be  involved  in  litigation  about 
this  property  which  might  follow  upon  Johnson's  judgment, 
and  with  the  receipts  of  the  lessees  which  Boies  had  promised 
for  him,  by  which  he  was  discharged  from  their  claim,  amount- 
ing to  three  hundred  and  seven  dollars,  and  the  profits  on  the 
sale  of  broom  corn  made  in  1861,  fifteen  tons  of  which  he  sold 
for  fifteen  hundred  dollars.  Wells  gets  out  of  it,  and  Boies, 
living  in  Galva,  takes  his  place,  much  to  the  satisfaction  of 
Farr,  who  could  more  readily  avail  himself  of  legal  advice, 
and  keep  an  eye  upon  his  assignee.  But  not  to  go  over  all 
the  facts  conducing  to  show  Boies'  complicity  in  these  trans- 
actions, it  is  sufficient  to  state  the  crowning  facts,  that  in  Sep- 
tember or  the  first  of  October,  1862,  about  the  time  the  brush 
was  ready  for  market,  Farr  changed  his  residence  to  Chicago, 
and  entered  into  the  employment  of  B.  L.  Chamberlain,  the 
very  person  to  whom  Boies  consigned  the  brush  levied  on  by 
the  sheriff.  What  was  this  but  a  mode  of  getting  the  brush 
into  the  possession  of  the  real  owner?  For  so  Farr  must  be 
considered,  in  the  light  of  all  the  facts  proved.  Boies'  ad- 
vances, about  which  Peterson  testified,  were  amply  reimbursed 
by  the  third  of  the  crop,  which,  if  as  large  as  the  crop  of  1861, 
would  amount  to  twenty  tons,  and  worth  from  sixty  to  one 
hundred  dollars  a  ton. 

To  show  Boies'  probable  knowledge  of  Farr's  condition,  it 
is  only  necessary  to  advert  to  the  fact  that  he  was,  with 
Farr,  a  ^resident  of  Galva  when  the  arbitration  between  [145*] 
Farr  and  Johnson,  and  all  their  litigation  was  had ;  he 
was  a  practicing  lawyer  of  the  court  when  the  judgment  was 
entered  against  Farr,  and  it  is  next  to  impossible  that  he 
should  not  have  been  cognizant  of  it,  and  of  the  relations  sub- 
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sisting  between  Johnson  and  Farr.  Such  things  are  widely 
and  generally  known  in  small  villages,  and  most  especially  by 
practicing  lawyers.  The  business  of  dealing  in  broom  corn  is 
so  foreign  to  the  business  of  a  lawyer,  that  strong  suspicions 
are  naturally  excited,  if  one  does  engage  in  it,  that  it  is  for  a 
sinister  purpose.  The  conviction  is  brought  home  to  the 
mind,  by  all  the  facts,  that  Boies  was  a  party  to  this  design  of 
Farr  so  to  dispose  of  his  property,  that  he  could  enjoy  the 
rents  from  it,  and  at  the  same  time  keep  it  from  the  claims  of 
creditors. 

The  principal  witness  to  prove  most  of  the  facts  showing 
this  intent  was  one  of  the  parties  to  the  transaction,  and  stands 
in  the  position  of  a  reluctant  witness,  but  enough  evidence 
was  obtained  from  him  to  justify  the  jury  in  finding  the  fraud- 
ulent intent  charged. 

It  is  always  a  matter  of  great  difficulty  to  make  out  a  case  of 
fraud  to  the  satisfaction  of  a  jury,  depending,  as  it  usually 
does,  on  a  multitude  of.  circumstances.  To  find  the  thread 
connecting  them,  and  to  pursue  it  to  the  end,  is  no  small  labor. 
Plans  to  defraud  are  concocted  in  secret,  no  one  concerned 
will  proclaim  them  from  the  house-top,  and  great  industry  and 
sagacity  is  required  to  expose  them.  Fraud  is  not  to  be  pre- 
sumed, it  is  said,  on  the  principle  that  no  person  is  presumed 
guilty  of  an  offense  with  which  he  is  charged,  yet  his  guilt 
may  be  inferred  from  circumstances  proved.  So  with  fraud ; 
circumstances  will  establish  it,  and  we  think  they  abound  so 
greatly  in  this  case,  and  are  of  a  nature  so  convincing,  that 
the  jury  could  not  hesitate  about  their  verdict.  Farr's  control 
is  observable  in  all  the  transactions,  from  the  day  of  the  exe- 
cution of  the  cunningly  devised  lease  to  the  moment  of  the 
shipment  and  consignment  of  the  brush  in  controversy  to  him- 
self at  Chicago,  under  the  name  of  B.  L.  Chamberlain,  with 

whom  he  was  "  staying."     Under  the  circumstances 
[146*]  proved,  we  could  not  set  aside  the  ver*dict,  and  we 

would  not,  because  we  believe  substantial  justice  has 
been  done.     The  instructions  given  for  the  defendant  are  the 
law  on  the  facts  proved,  save  that  in  our  statute  of  frauds,  the 
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word  "  postpone  "  is  not  used.  But  holding  it  to  be  synony- 
mous with  delay,  we  think  no  exception  should  be  allowed  on 
that  account. 

As  to  the  offer  to  prove  by  Rockafellow,  where  Boies  got 
the  money  to  make  his  advances,  it  was  in  no  sense  rebutting 
testimony,  and  was  properly  refused  by  the  court.  That  had 
not  been  made  a  question  by  the  defendant  at  any  point  of  the 
investigation,  and  therefore  could  not  properly  come  in  as 
rebutting  testimony. 

Perceiving  no  error  in  the  record,  we  affirm  the  judgment. 

Judgment  affirmed. 


John  S.  Wallace  vs.  Edwabd  Wren. 

New  Trial  :     Verdict  contrary  to  evidence} 
Where  the  testimony  in  the  court  below  is  conflicting,  it  is  for  the  jury 
to  determine  as  to  the  credibility  of  the  conflicting  witnesses,  and  the 
verdict  will  not  be  disturbed  by  the  supreme  court. 

Evidence  :  Relevancy  of,  in  action  for  breach  of  warranty. 
In  an  action  for  a  breach  of  warranty  of  the  soundness  of  a  horse,  there 
was  proof  that  the  glanders  is  contagious,  and  for  the  purpose  of 
showing  that  the  horse  had  the  glanders,  the  court  permitted  the 
plaintiff  to  show  that  a  mule  which  worked  with  the  horse,  took  that 
disease,  of  which  he  died :  Held,  that  the  evidence  was  pertinent  and 
proper. 

Instructions  :    Must  relate  to  the  matter  in  issue.1 
In  an  action  for  a  breach  of  warranty  upon  the  sale  of  a  chattel,  in- 
structions to  the  jury  as  to  what  would  constitute  a  fraud  in  the  sale, 
should  not  be  given,  as  the  jury  have  nothing  to  do  with  the  question 
of  fraud. 

1  See  Eastman  v.  Brown,  ante,  53,  note  and  cases  cited. 

5  To  the  point  that  instructions  should  not  be  mere  abstract  propositions, 
but  must  be  founded  upon  evidence,  see  New  England  F.  &  M.  Ins. 
COi  v.  Wetmore,  post,  221 ;  Lawrence  v.  Jarvis,  post,  305 ;  Atkinson  v.  Les 
ter,  1  Scam.,  407 ;  Cummings  v.  McKinney,  4  id.,  58 ;  Wilcox  v.  Kinzie,  3 
id.,  218;  Nealy  v.  Brown,  1  Gilm.,  10;  Hessing  f.  McCloskey,  37  111.,  341; 
Mason  v.  Jones,  36  id.,  212;  Chicago  &  Gt.  E.  E.  R  Co.  v.  Fox,  41  id.,  106; 
Nichols  v.  Mercer,  44  id.,  250;  Leake  v.  Brown,  43  id.,  373;  Prescott  v. 
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Measure  op  Damages  :  In  action  for  breach  of  warranty  upon  exchange 
of  chattels.1 
In  an  action  for  the  breach  of  a  warranty  of  the  soundness  of  a  horse, 
made  upon  an  exchage  of  horses,  the  measure  of  damages  is  the  dif- 
ference between  the  value  of  the  horse  as  he  was  at  the  time  of  the 
exchange,  and  his  value  if  sound.  Crabtree  v.  Kile,  21  111.,  180,  dis- 
tinguished. 

Same  :  When  purchased  for  cash. 
It  seems  that,  had  the  plaintiff  purchased  the  horse  at  a  fixed  price  and 
paid  for  him  in  cash,  the  same  rule  would  apply,  and  that  the  defend- 
ant should  only  be  required  to  make  good  his  warranty,  which  he 
does  by  making  the  horse  as  good  as  he  warranted  him  to  be.  Grab- 
tree  v.  Kile,  21  111.,  180,  questioned.2 

Appeal  from  Superior  Court  of  Chicago. 

The  judgment  in  both  the  courts  below  was  for  the  plaintiff. 
The  facts  and  the  rulings  of  the  court  below  assigned  as  error, 
sufficiently  appear  in  the  opinion  of  the  court. 

Mather  <&  Toft,  for  appellant.     S.  Marble,  for  appellee. 

[150*]  *Caton,  C.  J.  This  was  an  action  for  a  breach  of 
warranty  of  a  horse.  As  to  the  fact  of  a  warranty  the 
testimony  is  conflicting;  one  witness  swearing  positively  to  a 
warranty,  and  another  swearing  just  as  positively  that  there 
was  no  warranty.     So,  too,  upon  the  question  of  unsoundness, 

Maxwell,  48  id.,  82;  Hamilton  v.  Singer  Manfg.  Co.,  54  id.,  370;  Sprague 
v.  Hazenwinkle,  53  id.,  419;  Oxley  v.  Storer,  54  id.,  150;  Weaver  v.  Rylan- 
der,  55  id.,  529 ;  Cossitt  v.  Hobbs,  56  id.,  231;  Holcomb  v.  Davis,  56  id., 
413;  Means  v.  Lawrence,  61  id.,  137;  Mitchell  v.  Fond  du  Lac,  61  id.,  174; 
Toledo,  P.  &  W.  R'y  Co.  v.  Ingraham,  58  id.,  120;  St.  Louis,  A.  &  T.  H.  R. 
R  Co.  v.  Manly,  58  id.,  300;  Illinois  Cent.  R  R  Co.  v.  Benton,  69  id.,  174; 
Amend  v.  Murphy,  69  id.,  337;  American  v.  Rimpert,  75  id.,  228;  Andreas 
v.  Ketcham,  77  id.,  377;  Reinback  v.  Crabtree,  id.,  182;  Wenger  v.  Calder, 
78  id.,  275;  Trustees  v.  Misenheimer,  id.,  22;  Nichols  v.  Bradsby,  id.,  44; 
Plummer  v.  Rigdon,  id.,  222;  Straus  v.  Minzesheimer,  id.,  492. 

But  where  there  is  any  evidence,  however  slight,  it  is  sufficient  to  sustain 
an  instruction  upon  the  hypothetical  case  it  tends  to  prove.  Chicago  v. 
Scholten,  75  111.,  468. 

1  See  also  Wood  worth  v.  Woodburn.  20  111.,  184;  Morgan  x>.  Ryerson,  20 
id.,  343 ;  McClure  v.  Williams,  65  id.,  390. 

» Cited,  however,  as  authority,  in  Thome  v.  McVeagh,  75  111.,  81,  84. 
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the  testimony  is  conflicting,  though,  we  think,  the  clear  pre- 
ponderance of  the  evidence  is  in  favor  of  the  plaintiff,  on  this 
point.  In  this  state  of  the  evidence,  we  cannot  disturb  the 
verdict.  It  was  for  the  jury  to  determine  as  to  the  credibility 
of  the  conflicting  witnesses.  For  the  purpose  of  showing  that 
the  horse  had  the  glanders,  the  court  permitted  the  plaintiff 
to  show  that  a  mule  which  worked  with  the  horse  took  that 
disease,  of  which  he  died.  We  see  no  error  in  this.  There 
was  proof  that  glanders  is  contagious,  and  if  that  be  so,  then 
the  proof  was  undoubtedly  pertinent  and  proper. 

The  court  properly  refused  to  instruct  the  jury  as  to  what 
would  constitute  a  fraud  in  the  sale  of  a  horse.  The  action 
was  on  a  warranty,  and  the  jury  had  nothing  to  do  with  the 
question  of  fraud.  The  plaintiff"  could  not  have  recovered  for 
a  fraud.     Of  that  the  justice  had  no  jurisdiction. 

The  only  remaining  question  is  upon  the  rule  laid  down  by 
the  court  for  the  measure  of  damages.  The  court  told  the  jury 
that  the  measure  of  damages  was  the  difference  between  the 
value  of  the  horse  as  he  was,  and  his  value  if  sound. 
This,  it  *is  said,  was  in  conflict  with  what  we  said  in  [151*] 
Orahtree  v.  Kile,  21  111.,  180.  There,  the  cattle  were 
paid  for  in  cash,  at  a  fixed  price,  and  it  is  said  that  in  such  a 
case,  the  measure  of  damages  is  the  difference  between  the 
price  paid  and  the  value  of  the  cattle.  If  that  be  the  correct 
rule  in  such  a  case,  it  is  not  applicable  to  a  case  like  this, 
where  no  fixed  price  was  paid  for  the  horse,  but  another  horse 
was  given  in  exchange  for  him.  That  reduces  the  question 
at  once  to  one  of  estimated  value,  and  it  is  as  feasible  to  esti- 
mate the  value  of  the  one  horse  as  the  other,  and  the  rule  laid 
down  by  the  court  in  this  case  would  seem  to  be  the  most  just 
and  most  consistent  with  principle  in  all  cases;  for  then  it 
gives  each  party  the  benefit  of  his  bargain. 

Had  the  plaintiff  purchased  the  horse  at  a  fixed  price,  and 
paid  for  him  in  cash,  if  he  got  him  at  a  low  price,  he  was  en- 
titled to  the  benefit  of  his  bargain,  which  he  would  lose  if  he 
only  recovered  the  price  actually  paid,  and  if  he  paid  a  high 
price  for  him,  the  defendant  was,  on  the  other  hand,  entitled 
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to  the  benefit  of  his  bargain,  which  he  would  lose  if  compelled 
to  pa j  the  full  amount  of  the  money  received.  Justice  would 
seem  to  require  that  the  defendant  should  only  be  required  to 
make  good  his  warranty,  which  he  does  by  making  the  horse 
as  good  as  he  warranted  him  to  be;  and  so,  too,  the  plaintiff 
is  entitled  to  as  good  a  horse  as  he  bargained  for,  or  the  value 
of  such  a  horse.  At  any  rate,  in  a  case  like  this  where  no 
fixed  price  was  paid,  the  plaintiff  is  entitled  to  the  pay  for 
such  a  horse  as  this  was  warranted  to  be.  The  judgment  is 
affirmed. 

Judgment  affirmed. 


Helen  S.  Brown  vs.  Peteb  P.  Keller. 

Homestead  Exemption  :  Attaches  to  what  estate. ' 
The  homestead  exemption  created  by  the  statute,  if  it  attaches  to  any 
estate  less  than  a  fee,  cannot  continue  or  be  claimed  after  the  estate 
has  terminated. 

Same. 

The  persons  who,  by  the  provisions  of  the  act  are  entitled  to  its  benefits, 
must  be  the  owners  of  the  premises.  Whatever  may  be  said  of  the 
owner  of  a  term  —  a  life  or  contingent  estate  —  a  person  having  no 
interest  in  the  property,  or  right  to  its  enjoyment,  is  clearly  not  em- 
braced in  the  provisions  of  the  law. 

Same. 

Where,  therefore,  the  term  for  which  a  husband  held  the  property  in 
question  had  expired  before  his  death,  this  precluded  the  possibility 
of  his  widow  claiming  any  homestead  exemption  in  the  premises. 

Same. 
Nor  can  the  homestead  exemption  attach  to  the  ownership  of  a  tene- 

1  Under  the  Michigan  statute,  a  homestead  may  be  claimed  in  land  of 
which  a  person  is  in  possession  under  a  contract  for  its  purchase.  And 
in  such  case,  the  vendee,  if  a  married  man,  cannot  alienate  his  interest 
in  the  land  under  the  contract  without  his  wife's  joining  him.  McKee  «t 
Wilcox,  11  Mich.,  358.  See,  also,  Deere  v.  Chapman,  25  111.,  610;  Blue  v 
Blue,  38  id.,  9  (land  held  under  a  contract  for  its  purchase);  Tomlin  v 
Hilyard,  43  id.,  300  (land  held  under  a  parol  partition) ;  Conklin  v.  Foster 
57  id.,  104  (tenant  for  years). 
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ment  disconnected  from  the  soil  upon  which  it  is  erected.  The 
homestead  right  can  alone  attach  to  the  building  occupied  as  a  home 
through,  or  by  virtue  of  the  ownership  of  the  land  upon  which  it  is 
situated. 

Practice:  Objection  to  complaint  in  action  of  forcible  detainer,  when  to  be 
taken? 
The  objection  to  a  complaint  in  an  action  of  forcible  detainer,  that  it 
does  not  allege  that  defendant  held  over  without  leave,  even  if  valid, 
should  be  urged  by  way  of  motion  to  quash,  and  comes  too  late  on 
the  trial. 

Landlord  and  Tenant  :  Holding  over. 
Where  a  demise  is  for  a  specific  time,  and  the  tenant  holds  over  after  the 
term  has  expired,  in  the  absence  of  evidence  to  the  contrary,  the  pre- 
sumption is  that  the  holding  over  was  wrongful.  * 

Same:  Notice  to  quit;  estoppel. 
Where  a  tenant  holding  over  disclaims  to  hold  under  his  landlord,  but 
asserts  an  adverse  right,  he  is,  in  an  action  of  forcible  detainer, 
estopped  from  claiming  a  notice  to  terminate  any  lease  from  such 
landlord.3 
Same  :  When  tenant  may  claim  adversely  to  landlord. 
If,  after  renting  from  his  landlord,  the  tenant  acquires  rights  adverse  to 
his  landlord's,  he  is  bound  to  surrender  the  demised  premises  to  the 
landlord  before  he  can  be  permitted  to  assert  them.4 

Error  to  Circuit  Court  of  Cook  County. 

Action  of  forcible  detainer,  brought  by  defendant  in  erroi 
against  plaintiff  in  error,  to  recover  the  possession  of  certain 
premises  described  as  No.  96,  Adams  street,  the  house  in  ques- 
tion being  situated  on  lot  No.  3,  block  No.  121  of  the  school 
section  addition  to  Chicago.  James  Brown,  the  husband  of 
plaintiff  in  error,  being  the  lessee  of  said  lot,  and  the  owner 
of  the  dwelling  house  thereon,  executed  to  R.  D.  McFarlane 

1  See  Leary  v.  Patterson,  66  111.,  203;  Dunne  v.  Trustees,  etc.,  39  id.,  578; 
Doran  v.  Gillespie,  54  id.,  366. 

8  See,  however,  Prickett  v.  Ritter,  16  111.,  96. 

8  So,  in  ejectment,  Wood  v.  Morton,  11  111.,  547.  See,  also,  Fusselman  v. 
Worthington,  14  id.,  135. 

4  See  Fusselmen  v.  Worthington,  14  111.,  135.  To  the  point  that  a  tenant 
is  estopped  from  denying  his  landlord's  title,  see,  also,  Ankeny  v.  Pierce, 
Breese,  262;  Wells  v.  Mason,  4  Scam.,  84;  Dunbar  v.  Bonesteel,  3  id.,  82; 
Rigg  v.  Cook,  4  Gilm.,  336. 
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a  chattel  mortgage  npon  said  house,  containing  a  power  to  sell 
upon  default  of  payment  of  a  certain  sum  of  money,  which 
house  was,  by  virtue  of  said  power,  and  after  default  made, 
sold,  and  after  passing  through  several  hands  was  purchased 
by  defendant  in  error.  Keller,  having  prior  thereto  also  be- 
come the  owner  of  the  leasehold  interest  formerly  owned  by 
said  Brown,  on  the  31st  of  October,  1860,  demised  said  house 
and  lot  to  said  Brown  (who  meanwhile,  with  his  family,  had 
been  occupying  the  said  premises  as  a  residence),  for  the  term 
expiring  May  1,  1861.  Said  Brown  died  in  September,  1861, 
having  remained  in  the  house,  holding  over  from  month  to 
month,  by  sufferance,  from  the  end  of  his  said  term  till  the 
time  of  his  death,  and  his  widow,  the  plaintiff  in  error,  who 
had  not  jointly  with  her  husband  executed  either  the  assign- 
ment of  said  lease  or  said  chattel  mortgage,  declined  to  pay 
rent,  and  claimed  a  homestead  right  in  the  premises.  Notice 
to  quit  was  accordingly  served  upon  her  July  1,  1862,  by  de- 
fendant in  error,  demanding  the  surrender  of  possession  of 
said  premises  August  1, 1862,  which,  not  being  complied  with, 
this  proceeding  was  commenced  August  2, 1862,  the  complaint 
in  which  alleged  a  lease  to  defendant  in  error,  the  expiration 
of  the  term,  written  demand  of  possession,  and  that  said  de- 
fendant willfully,  but  without  force,  held  over  after  the  ex- 
piration of  her  term,  and  notice  to  quit.  The  judgment  in 
the  circuit  court  was  for  the  plaintiff.  The  questions  for  de- 
termination are  sufficiently  stated  by  the  court. 

Smith,  Hart  <&  Clyde,  and  E.  A.  Storrs,  for  plaintiff  in 
error.     James  Redfield,  for  defendant  in  error. 

[154*]  *Walker,  J.  The  homstead  exemption  created  by 
the  statute,  if  it  attaches  to  any  estate  less  than  a  fee, 
cannot  continue  or  be  claimed  after  the  estate  has  terminated. 
The  persons  who,  by  the  provisions  of  the  act,  are  entitled  to  its 
benefits,  must  be  the  owners  of  the  premises.  Whatever  may  be 
said  of  the  owner  of  a  term : —  a  life  or  contingent  estate  —  a  per- 
son having  no  interest  in  the  property,  or  right  to  its  enjoy- 
ment, is  clearly  not  embraced  in  the  provisions  of  the  law. 
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The  term  for  which  the  husband  of  plaintiff  in  error  held  the 
property  had  expired  before  his  death.  This,  then,  precludes 
the  possibility  of  his  widow  claiming  any  homestead  exemp- 
tion in  the  premises. 

Nor  can  the  homestead  exemption  attach  to  the  owner  of  a 
tenement  disconnected  from  the  soil  upon  which  it  is  erected. 
It  is  the  owner  of  the  land,  and  his  widow  and  heirs,  and 
not  the  owner  of  a  building,  who  have  the  right  to  claim  the 
belief's  of  the  act.  "When  this  right  was  asserted  by  plaintiff" 
in  error,  even  if  the  mortgage  of  the  house  by  her  husband, 
and  the  sale  under  it  had  been  void,  the  lease  of  the  ground 
upon  which  it  stood  had  expired,  and  all  of  her  rights  were 
confined  to  the  building  alone,  and  to  that  no  homestead  rights 
could  attach.  These  rights  can  alone  attach  to  the  building: 
occupied  as  a  home,  through,  or  by  virtue  of  the  ownership  of 
the  land  upon  which  it  is  situated. 

It  was  objected  that  the  plaint  upon  which  this  proceeding 
was  based  was  insufficient,  in  not  alleging  that  plaintiff  in 
error  held  over  without  leave  of  the  owner.     This  may  be  a 
defect,  but,  if  so,  it  should  have  been  urged  by  way  of  a  mo 
tion  to  quash.     The  objection  came  too  late  on  the  trial.     In 
this  case  the  evidence  shows  that  the  leasing  was  for  a 
specific  time,  and  *that  plaintiff  in  error  held  over  [155*j 
after  the  time  had  expired.     In  the  absence  of  evi- 
dence to  the  contrary,  the  presumption  is  that  the  holding 
over  was  wrongful.     This  warranted  the  jury  in  so  finding. 

It  is  likewise  urged  that  the  notice  to  quit  was  insufficient. 
That  having  entered  under  a  lease  for  six  months,  and  having 
held  over  a  month  after  the  expiration  of  the  term,  the  pre- 
sumption is  raised  of  a  renewal  of  the  lease,  and  that  the 
notice  should  have  required  her  to  quit  at  the  end  of  six 
months  from  the  expiration  of  the  first  term.  It  is  a  com- 
plete answer  to  this  objection  that  plaintiff  in  error  disclaimed 
to  hold  under  her  landlord.  She  asserted  a  right  to  hold  in- 
dependent of,  and  adversely  to,  him.  She  was  therefore 
estopped  from  claiming  a  notice  to  terminate  any  lease  from 
the  defendant  in  error.     During  this  whole  controversy,  she 
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has  claimed  to  hold  as  the  tenant  of  Bigelow's  heirs,  and  not 
as  the  tenant  of  defendant  in  error.  If,  after  renting  from 
him,  she  acquired  rights  adverse  to  his,  she  was  bound  to  sur- 
render the  property  to  her  landlord  before  she  could  be  per- 
mitted to  assert  them.  This  she  has  not  done;  and  even  if 
the  supposed  lease  from  Bigelow's  heirs  conferred  any  rights, 
she  is  not  in  a  position  to  assert  them.  The  judgment  of  the 
court  below  is  affirmed. 
Judgment  affirmed. 


Timothy  Moshier  vs.  Knox  College. 

Depositions  :  Objections  to,  when  to  be  made. 

Objections  to  the  admissibility  of  evidence  taken  in  a  chancery  cause 
by  deposition,  on  the  ground  of  the  incompetency  of  the  witness  by 
reason  of  interest,  cannot  be  taken  for  the  first  time  upon  the  hearing, 
but  must  be  made  prior  thereto.1 

Evidence:  Relevancy  where  bill  contains  no  corresponding  allegation,  but 
both  parties  treat  it  as  relevant  till  the  hearing. 
Where  a  foreclosure  bill,  to  which  a  subsequent  purchaser  was  a  party 
defendant,  contained  no  averment  of  notice  by  such  purchaser  of  the 
existence  of  the  mortgage,  the  only  fact  in  issue  by  the  pleadings  be- 
ing  the  existence  of  a  deed  from  the  mortgagor  to  such  purchaser, 
and  the  recording  of  it  prior  to  the  recording  of  complainant's  mort- 
gage, but  the  parties  on  both  sides  made  the  case  to  turn  upon  this 
question  of  notice,  which  was  considered  by  them  and  by  the  court 
as  the  only  issue  between  them,  it  was  considered  that,  although  testi- 
mony on  the  question  of  notice  was  technically  irrelevant,  yet  as  the 
controversy  had  proceeded  all  along  on  the  question  of  notice,  it  was 
hardly  necessary  to  amend  the  bill,  so  that  it  should  contain  the  alle- 
gation of  notice. 

Chancery  Practice  :  Amendment  of  bill  at  hearing,  to  let  in  evidence  techni- 
cally irrelevant? 
And,  in  such  case,  the  parties  having  contended  all  along  as  if  there  was 
an  averment  of  notice  in  the  bill,  so  that  defendant  could  not  com- 

1  See,  also,  Goodrich  0.  Hanson,  33  111.,  498;  Lockwood  v.  Mills,  39  id., 
602;  Phy  v.  Clark,  35  id.,  377;  Cooke  v.  Orne,  37  id.,  186;  Swift  v.  Castle, 
23  id.,  209 ;  Fash  v.  Blake,  38  id.,  363. 

•See  Farwell  v.  Meyer,  35  III.,  40;  Marble  v.  Bonhotel,  id.,  240;  Wise  ». 
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plain  of  surprise  because  au  amendment  of  the  bill  was  made  on  the 
hearing  to  let  in  proof  of  notice,  such  proof  being,  by  consent  and 
without  objection  by  defendant,  already  in,  the  mere  formality  of  so 
amending  the  bill  to  let  it  in,  was  held  not  to  be  erroneous,  even  if 
such  amendment  was  a  material  one.  The  reason  of  the  rule  that 
material  amendments  should  not  be  made  on  the  hearing  of  a  cause  is, 
that  they  may  surprise  the  adverse  party,  which  could  not  be  the 
effect  in  this  case. 

Same  :  Withdrawal  of  replication  before  amendment. 
The  rule  requiring  the  replication  to  be  withdrawn  before  an  amend- 
ment can  be  allowed,  relates  only  to  material  amendments. 
Continuance  :  Upon  amendment  of  bill  at  the  hearing. 
An  amendment  of  a  bill  at  the  hearing  to  let  in  evidence  already  taken 
by  consent,  and  without  objection,  as  to  a  point  treated  by  both  par- 
ties as  in  issue  by  the  pleadings,  since  it  works  no  surprise  and  intro- 
duces no  new  matter,  is  not  ground  for  a  continuance.1 

Bona  Fide  Purchaser. 
In  order  to  entitle  a  person,  claiming  under  a  recorded  deed,  to  protec- 
tion as  a  bona  fide  purchaser,  against  a  prior  mortgage  for  purchase 
money,  recorded  subsequent  to  such  deed,  he  must  show  not  only 
that  he  has  a  conveyance  for  the  land,  legal  in  form,  but  that  he  actu- 
ally paid  for  the  land  before  notice  of  such  mortgage.  It  is  not 
sufficient  that  he  may  have  secured  the  payment  of  the  purchase 
money.2 

Purchaser  with  Notice  and  as  Trustee  for  Mortgagor. 
Where,  after  the  execution  of  a  mortgage  for  the  purchase  money  of 

Twiss,  54  id.,  301;  Martin  v.  Eversal,  36  id.,  222;  De  Wolf  v.  Pratt,  42  id., 
198;  Hewitt  v.  Dement,  57  id.,  500. 
As  to  amendment  of  bill  after  default,  see  Lyndon  v.  Lyndon,  69  111.,  43 

1  See  Scott  v.  Cromwell,  Breese,  25 ;  Crane  v.  Graves,  id.,  66 ;  Rountree  v. 
Stuart,  id.,  73;  Russell  v.  Martin,  2  Scam.,  492;  Covell  v.  Marks,  1  id. 
525;  Hawks  v.  Lands,  H  Gilm.,  227;  Illinois  Mutual  Fire  Ins.  Co.  v.  Mar. 
seilles  Manufacturing  Co.,  1  id.,  236;  Link  v.  Architectural  Iron  Works 
24  id.,  551  (petition  to  enforce  mechanic's  lien).  As  to  the  affidavit  for  con 
tinuance  required  by  statute  (Laws,  1871-2,  342,  sec.  25),  on  a  continuance 
on  ground  of  amendment,  see  Chicago  &  P.  R.  R.  Co.  v.  Stein,  75  111.,  41 
Crist  v.  May,  76  id.,  204;  Mills  v.  Bland,  id.,  381;  Rev.  Stat,  1874,  p.  778: 
sec.  26.  As  to  continuance  on  amendment  of  plaintiff's  account,  see  Dob 
bins  v.  Higgins,  78  111.,  440. 

2  Metropolitan  Bank  v.  Godfrey,  23  111.,  606 ;   Keep  v.  Test,  33  id.,  320 
Kiser  v.  Hueston,  38  id.,  252;  De  Wolf  v.  Pratt,  42  id.,  210;  Powell  v.  Jef- 
fries, 4  Scam.,  390.    Otherwise  as  to  personal  property,  O'Neil  v.  Orr,  4 
id.,  1. 


162  OTTAWA, 


Moshier  vs.  Knox  College. 


land,  the  mortgagor  conveys  the  land  to  a  third  person  whose  deed 
is  recorded  before  such  mortgage,  if  it  appears  that  such  third  party 
holds  the  title  of  the  land  in  trust  for  the  mortgagor;  or,  if  not  such 
trustee  of  the  title,  that  he  is  a  trustee  of  money  left  in  his  hands  by 
the  mortgagor  on  the  sale  of  the  premises  with  which  to  pay  off  the 
claim  of  the  mortgagee,  in  either  event,  a  decree  of  foreclosure  against 
him  will  not  be  erroneous. 

Appeal  from  Circuit  Court  of  Knox  County. 

The  facts  are  sufficiently  stated  by  the  court. 

E,  W.  Hazard,  for  appellant.     T.  G.  Frost,  for  appellee. 

[162*]  *Beeese,  J.  This  was  a  bill  in  chancery,  filed  by 
Knox  College,  against  William  B.  Patterson,  Timothy 
Moshier,  the  appellant,  and  others,  to  foreclose  a  mortgage 
executed  for  the  security  of  the  purchase  money  of  the  lands 
described  in  the  mortgage.  The  bill  is  in  the  usual  form,  al- 
leging the  execution  of  the  note  and  mortgage  on  the  first  day 
of  January,  1856,  and  recording  same  on  the  24th  of  April, 
1857,  and  the  failure  to  pay  the  money  due.  The  bill  then 
alleges  that  the  appellant  Moshier,  and  the  other  defendants, 
claim  some  interest  in  the  premises,  or  some  part  of  them,  as 
purchasers,  mortgagees,  or  otherwise,  which  has  accrued  sub- 
sequent to  the  lien  of  the  mortgage,  and  subject  to  that  lien. 
The  prayer  is  in  the  usual  form. 

Moshier  alone  answered  the  bill,  admitting  the  mortgage 
and  recording  of  it,  as  charged  in  the  bill,  but  denied  any 
knowledge,  information  or  belief,  of  the  amount  paid  by  Pat- 
terson, or  the  sum  then  due,  if  any,  upon  the  mortgage,  except 
as  derived  from  the  bill.  He  claimed  an  interest  in  the  prem- 
ises by  virtue  of  a  deed  executed  and  delivered  by  Patterson 
to  him  on  the  5th  day  of  March,  1857,  and  recorded  on  the 
19th  of  the  same  month,  and  denied  that  this  interest,  so 
created,  was  subject  to  the  complainant's  lien,  and  denied  that 
it  had  accrued  subsequent  thereto. 

A  general  replication  was  put  in,  the  cause  set  for  hearing, 
proofs  were  taken,  and  the  cause  heard,  and  a  decree  of  fore- 
closure and  sale  passed.     The  appellant  brings  the  record  to 
this  court  and  assigns  as  error  thereon:  admitting  the  testi- 
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mony  of  Patterson ;  allowing  the  complainant  to  amend  his 
bill  at  the  hearing;  overruling  appellant's  motion  for  a  con- 
tinuance; and  in  decreeing  a  sale  of  the  premises. 

The  testimony  of  Patterson  is  objected  to  as  incompetent 
on  the  ground  of  interest.  It  was  taken  in  writing  before  the 
master  in  chancer}^  and  reported  to  the  court.  Both  parties 
were  present  at  the  examination,  and  he  was  cross-ex- 
ar^med  by  *the  appellant's  counsel.  No  objection  was  [163*] 
then  made  to  him  as  incompetent  for  any  cause,  nor  did 
the  plaintiff  in  error  move  to  suppress  the  deposition  before 
the  hearing;  it  was,  therefore,  too  late,  on  the  hearing,  to  raist 
the  objection.  The  rule  has  been  long  settled  that  an  objec- 
tion of  this  nature  must  be  made  before  the  trial  of  the  cause. 
Kimball  et  at.  v.  Cook,  1  Gilm.,  424.  In  Frink  v.  McCreery, 
4  id.,  577,  this  court  said  it  is  a  well  establised  and  universal 
rule  on  the  circuit,  that  all  exceptions  to  depositions  which  go 
to  their  form,  or  to  the  incompetency  of  the  witnesses,  must  be 
before  the  case  is  called  for  trial  and  submitted  to  the  jury.  So 
in  the  case  of  Webb  et  al.  v.  The  Alton  Marine  and  Fire 
Ins.  Co.,  5  id.,  225,  this  court  said,  if  the  witness  was  disquali- 
fied on  the  score  of  interest,  the  objection  should  have  been 
taken  in  the  court  below,  by  a  direct  application  to  exclude 
the  deposition.  A  party  is  not  permitted  to  remain  silent 
while  the  cause  is  progressing,  and  then  raise  such  objections 
at  the  hearing,  or  in  the  appellate  court.  Such  a  practice 
would  occasion  much  delay  and  inconvenience,  and  often  op- 
erate as  a  fatal  surprise  to  the  adverse  party.  Corgan  v. 
Anderson,  30  111.,  95;  Gregory  v.  Dodge,  14  Wend.,  593. 

But  it  is  said  the  testimony  of  Patterson  was  irrelevant,  in- 
asmuch as  there  was  no  question  of  notice  of  this  mortgage  in 
issue  by  the  pleadings,  the  only  fact  in  issue  being  the  exist- 
ence of  a  deed  from  Patterson  to  appellant  for  the  land,  and 
the  recording  of  it,  prior  to  the  recording  of  complainant's 
mortgage. 

Technically,  this  was  so,  but  the  parties,  on  both  sides, 
made  the  case  to  turn  upon  this  very  question  of  notice,  and 
that  was  held  and  considered  by  them  and  by  the  court,  as  the 
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only  issue  between  them.  It  surely  was  the  understanding  of 
the  appellant  on  the  trial,  that  the  issue  was,  whether  he  had 
knowledge  of  the  complainant's  deed  at  the  time  he  took  a  deed* 
and  that  it  was  the  only  issue.  If  this  wTas  not  so,  why  did 
the  appellant  introduce  the  testimony  of  Stewart?  His  testi- 
mony was  sought  for  the  purpose  of  showing  facts  inconsist- 
ent with  such  knowledge.  Indeed,  the  whole  case  pro- 
[164*]  ceeded  on  this  ground.  *The  record  shows  the  whole 
controversy  was  to  prove  notice.  The  parties  had  con- 
tended all  along,  as  if  there  wTas  an  averment  of  notice  in  the 
bill,  so  that  appellant  cannot  complain  of  surprise,  because  an 
amendment  was  made  on  the  hearing  to  let  in  proof  of  notice. 
The  proof,  by  the  consent,  and  without  objection  by  appellant, 
was  already  in,  and  the  mere  formality  of  amending  the  bill 
to  let  it  in  cannot  be  erroneous.  The  reason  of  the  rule  that 
material  amendments  should  not  be  made  on  the  hearing  of  a 
cause  is,  that  they  may  surprise  the  adverse  party.  Such, 
we  have  seen,  could  not  have  been  the  effect  in  this  cause, 
even  if  the  amendment  was  a  material  one.  As  the  contro- 
versy had  proceeded  all  along,  on  the  question  of  notice,  it 
was  hardly  necessary  to  amend  the  bill,  so  that  it  should  con- 
tain the  allegation  of  notice.  The  rule  requiring  the  replica- 
tion to  be  withdrawn  before  an  amendment  can  be  allowed,  re- 
lates only  to  material  amendments,  which  this  was  not,  under 
the  circumstances  shown.  The  party  then,  not  being  surprised 
by  this  amendment,  no  new  matter  having  been  introduced 
by  it,  could  not  claim  a  continuance  on  account  thereof.  The 
character  of  the  controversy  was  not  changed  by  the  amend- 
ment.    Martin  v.  Russell  et  ux.,  3  Scam.,  342. 

On  the  remaining  point,  that  the  court  should  not  have  de- 
creed a  sale  of  the  premises,  we  have  to  observe,  that  the 
proofs  are  very  strong  in  favor  of  the  complainants'  right  to 
have  the  premises  sold  to  satisfy  their  mortgage.  Though 
there  are  some  discrepancies  between  the  testimony  of  Patter- 
son and  that  of  Stewart,  which  we  will  not  attempt  to  recon- 
cile, there  is  sufficient  shown  to  satisfy  us  that  appellant  held 
the  title  to  these  premises  in  trust  for  Patterson,  for  after  his 
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release  to  appellant,  lie  sold  the  land  with  the  appellant's  con- 
sent, to  Gilpin,  who  executed  to  Patterson  his  notes  for  the 
purchase  money,  which  Patterson  afterwards  assigned  to  ap- 
pellant. If  he  was  not  such  trustee  of  the  title,  he  was  of  the 
money  which  was  left  in  his  hands  by  Patterson  on  the  sale  to 
him,  with  which  to  pay  off  this  claim  of  appellees,  and,  in 
either  view,  he  is  not  injured  by  the  decree. 

*  But,  apart  from  all  this,  the  appellees  ought  to  re-  [165*] 
tain  this  decree,  because  it  is  shown  the  indebtedness 
was  for  the  purchase-money  of  the  premises,  and  appellant  has 
not  shown  he  was  a  bona  fide  purchaser  for  a  valuable  con- 
sideration, paying  his  money  at  the  time  on  the  faith  of  the 
title  so  purchased.  It  was  incumbent  on  the  appellant  to 
show  not  only  that  he  had  a  conveyance  for  this  land,  legal  in 
form,  but  that  he  actually  paid  for  the  land.  It  is  not  suffi- 
cient that  he  may  have  secured  the  payment  of  the  purchase- 
money.  He  must  have  paid  it  in  fact  before  he  had  any 
notice  of  appellees'  prior  equitable  title.  That  is  an  essential 
element  in  the  equity,  which  must  exist  in  order  to  support 
appellant's  claim,  which  he  attempts  to  uphold.  If  he  has  not 
paid  the  purchase-money,  no  wrong  is  done  him  by  taking 
from  him  a  legal  title,  which  has  cost  him  nothing.  The 
answer  does  not  aver  that  any  part  of  the  purchase-money  has 
ever  been  paid,  and  he  has  failed  to  show  that  any  was  paid. 
It  cannot,  therefore,  be  said  that  the  appellant  had  any  equity 
to  support  his  legal  title,  and,  consequently,  he  ought  not  to 
retain  it  against  the  equitable  title  of  the  complainant.  This 
is  the  view  taken  by  this  court  in  the  case  of  Brown  et  al.  v. 
Welsh,  18  111.,  347,  and  is  applicable  to  the  facts  of  this  case. 
The  justice  of  the  case  is  manifestly  with  the  appellees,  and 
the  decree  in  their  favor  was  right  and  must  be  affirmed. 

Decree  affirmed. 
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Alexander  Telfer  vs.  Hoskins,  Heiskell  &  Co. 

Supreme  Court  Practice:  Reformation  of  judgment  of  court  below} 

Where,  in  assessing  the  damages  upon  a  default  in  an  action  upon  a 
promissory  note,  the  clerk  assessed  the  same  at  a  sum  too  great  by 
$3.50,  which  the  defendant  assigned  as  error,  the  court  held  that,  ad- 
mitting the  power  of  the  Supreme  Court  to  reform  and  reduce  the 
judgment  as  was  done  in  Boyle  v.  Garter,  24  111,,  49,  in  the  exercise  of 
a  sound  discretion,  instead  of  compelling  the  party  to  apply  to  the 
court  below,  within  the  proper  time,  for  a  re-assessment,  this  was  not 
a  case  calling  for  the  exercise,  by  the  Supreme  Court,  of  this  power, 
which  should  only  be  done  in  extraordinary  cases. 

Practice  in  Circuit  Court  :  Entitling  of  orders. 

Where  a  cause  is  properly  commenced  and  entered  upon  the  orders  of 
the  court,  with  the  full  names  of  the  parties,  after  that,  it  is  only 
necessary  so  to  designate  the  orders  that  there  can  *be  no  mistake  as 
to  the  cause  in  which  they  were  entered.  This  is  generally  best  done 
by  placing  the  full  title  of  the  cause  at  the  head  of  each  order;  but  if 
another  designation  is  given,  or  other  means  of  identification  adopted 
so  as  clearly  to  point  out  in  what  cause  the  order  is  made,  it  answers 
every  legal  requirement.2 

Same. 
The  question  in  such  case  is  simply  a  question  of  identity,  and  not  of 
error.  If  the  orders  are  identified  as  entered  in  the  cause  in  question 
they  are  well  entered;  if  not  so  identified,  then  they  have  nothing  to 
do  with  it,  and  the  defendant  has  no  cause  to  complain  of  them,  for 
they  do  not  aifect  him. 

Error  to  County  Court  of  Grundy  County. 

Assumpsit,  upon  a  promissory  note,  by  Hoskins,  Heiskell 
&  Co.,  a  firm  consisting  of  Francis  Hoskins,  Colsin  and  James 
F.  Heiskell,  and  Thomas  J.  Young,  against  plaintiffs  in  error. 
The  names  of  the  parties  plaintiff  were  all  written  in  full  in 
the  jvrwcipe,  summons  and  declaration,  but  in  the  orders  re- 

1  See  Linder  v.  Monroe,  33  111.,  388 ;  Prince  v.  Lamb,  Breese,  378 ;  Boyle 
v.  Carter,  24  111.,  49;  Peck  v.  Stevens,  5  Gilm.,  127;  Wilmans  v.  Bank  of 
Illinois,  1  id.,  667 ;  Pearsons  v.  Bailey,  1  Scam.,  507. 

As  to  remittitur  of  damages  in  the  appellate  court,  see  Fournier  v.  Fag- 
gott,  3  Scam.,  347;  Dowling  v.  Stewart,  3  id.,  193;  Chenot  v.  Lefevre,  3 
Gilm.,  637;  Beese  v.  Becker,  51  111.,  82;  Nixon  v.  Halley,  78  id.,  611.  See, 
also,  Pidgeon  v.  Trustees,  etc.,  44  id.,  501. 

8  See  Fink  v.  Disbrow,  69  111.,  76. 
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ferred  to  by  the  court,  the  plaintiffs  were  styled  "  Hoskins, 
Heiskell  &  Co." 

McRoberts  <ft  Goodspeed,  for  plaintiff  in  error.    D.  F, 
Cameron,  for  defendants  in  error. 

*Caton,  C.  J.  This  was  a  judgment  by  default,  and  [167*] 
it  is  claimed  that  the  clerk  assessed  the  damage  too 
much  by  three  dollars  and  fifty  cents.  If  this  be  so,  and  ad- 
mitting the  power  of  this  court  to  reform  and  reduce  the 
judgment,  as  was  done  in  Boyle  v.  Carter,  24-  111.,  4-9,  in  the 
exercise  of  a  sound  discretion,  instead  of  compelling  the  party 
to  apply  to  the  court  below,  within  the  proper  time,  for  a  re- 
assessment of  the  damages;  this  is  certainly  not  a  case  which 
should  call  upon  us  to  exercise  this  power.  This  should  only 
be  done  in  extraordinary  cases. 

The  next  and  principal  complaint  is,  that  in  all  the  orders 
of  the  court  below,  the  clerk  omitted  the  entry,  at  length,  of 
the  names  of  the  parties  to  the  cause.  The  cause  was  prop- 
erly commenced  and  entered  upon  the  orders  of  the  court, 
with  the  full  names  of  the  parties.  After  this,  it  was  only 
necessary  to  so  designate  the  orders  that  there  could  be  no 
mistake  as  to  the  cause  in  which  they  were  entered.  This  is, 
no  doubt,  generally  best  done  by  placing  the  full  title  of  the 
cause  at  the  head  of  each  order,  but  if  another  designation  is 
given,  or  other  means  of  identification  adopted,  so  as  to  clearly 
point  out  in  what  cause  the  order  is  made,  it  answers  every 
legal  requirement.  There  may  be  cases  where  it  would  be 
advisable  to  abbreviate  the  title  of  the  cause  in  the  orders,  as 
where  the  parties  are  very  numerous  with  very  hard  names. 
This  is  simply  a  question  of  identity,  and  not  of  error.  If 
the  orders  are  identified  as  entered  in  this  cause,  then  they 
are  correct  and  well  entered.  If  they  are  not  identi- 
fied as  entered  in  this  cause,  *then  they  have  nothing  [168*] 
to  do  with  it,  and  the  defendant  has  no  cause  to  com- 
plain of  them  for  they  do  not  affect  him.  The  judgment  is 
affirmed. 

Judgment  affirmed. 
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Francis  Burnap  vs.  William  C.  Cook. 

Parties  at  Law  :    Plaintiff  in  action  on  promissory  note. 
Suit  upon  a  promissory  note  must  be  brought  in  the  name  of  the  party 
having  the  legal  title  thereto.1 

Same. 
The  legal  title  to  the  note  must  be  vested  in  the  plaintiff  at  the  time  the 
suit  thereon  is  instituted ;  and  if  vested  in  another  when  suit  is  com 
menced,  the  plaintiff  cannot   afterwards  invest  himself  with  the 
legal  title,  so  as  to  maintain  the  action. 

Promissory  Notes:    Filling  blank  indorsements. 
Where  a  party  by  purchase  and  delivery  has  acquired  a  note  by  a  blank 
indorsement,  and  sues  upon  it,  he  may  fill  in  the  indorsement  to  him- 
self at  any  lime  previous  to  reading  it  in  evidence  on  the  trial.3 

Same  :    Presumption  that  holder  is  owner. 
A  party  holding  a  bill  or  note  with  a  blank  indorsement  is  presumed  to 
be  the  legal  owner  of  the  instrument.3 

Same  :    Striking  out  special  indorsement. 
When  the  indorsement  is  special,  the  holder  has  no  right  to  strike  it  out 
and  wTrite  another  to  himself  over  the  name  of  the  assignor,  because 
the  legal  title  had  already  vested  in  the  assignee  named  in  the  in- 
dorsement thus  stricken  out.4 
Same  :    Maker  may  require  judgment  to  run  to  legal  holder. 
But  in  any  event,  the  defendant,  being  the  maker,  has  the  right  to  have 
a  judgment  rendered  against  him  in  favor  of  the  legal  holder,  so  as 
to  become  a  bar  to  a  future  recovery  on  the  same  instrument. 

Same  :    Maker  has  no  concern  with  equities  between  holder  and  his  indorser. 
Where  the  payee  of  a  note  sold  and  delivered  the  same  to  another,  in- 
dorsing it  in  blank,  and  such  assignee  being  desirous  of  bringing 
suit  upon  the  note,  but  not  wishing  to  sue  in  his  own  name,  requested 
the  plaintiff  to  allow  the  suit  to  be  brought  in  his  name  for  the  use 

1  Kyle  v.  Thompson,  2  Scam.,  432 ;  Newman  v.  Ravenscroft,  67  111.,  496 : 
Lockridge  v.  Nuckolls,  25  id.,  178. 

'See  Parks  v.  Brown,  16  111.,  454;  Wilder  v.  DeWolf,  24  id.,  190;  Web- 
ster v.  Cobb,  17  id.,  459;  Hance  v.  Miller,  21  id.,  636;  Blatchford  v.  Milli- 
ken,  35  id.,  434;  Allen  v.  Coffil,  42  id.,  293;  Maxwell  v.  Vansant,  46  id.,  58 
Croskey  v.  Skinner,  44  id.,  321 ;  Palmer  v.  Marshall,  60  id.,  289. 

'See  McConnell  v.  Hodson,  2  Gilm.,  640;  Curtis  v.  Martin,  20  111.,  558; 
Best  v.  Nokomis  National  Bank,  76  id.,  608 ;  Palmer  v.  Gardiner,  77  id., 
143;  Farwell  v.  Meyer,  35  id.,  40. 

4  Porter  v.  Cushman,  19  111.,  572;  Moore  v.  Maple,  25  id.,  341.    See,  also, 
Best  v.  Nokomis  National  Bank,  supra;  Palmer  v.  Gardiner,  supra. 
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and  benefit  of  such  assignee,  to  which  he  assented,  and  the  blank  in- 
dorsement  was  accordingly  filled  up  to  plaintiff,  who  had  no  other 
interest  in  the  note,  it  was  held,  that  the  legal  title  being  vested  in  the 
plaintiff  at  the  time  suit  was  instituted,  it  was  not  a  question  affect- 
ing the  rights  of  the  parties,  whether  any  or  what  consideration  was 
paid  for  the  note  by  the  plaintiff',  and  that  the  equities  between  the 
plaintiff'  and  his  assignor  did  not  concern  the  maker. 

Allegata  et  Probata  :  Failure  of  consideration  as  a  defense. 
The  allegations  and  proofs  must  agree.  A  plea,  alleging  as  a  defense  t«^ 
an  action  upon  a  promissory  note  an  entire  failure  of  consideration, 
is  not  sustained  by  evidence  showing  a  partial  failure  only.  These 
defenses  are  separate  and  distinct,  and  to  be  rendered  availing,  must 
be  relied  upon  as  separate  defenses. 

Same. 

Where  the  consideration  of  a  note  was  a  growing  crop  of  corn,  oats,  etc., 
planted,  sown  and  cultivated  on  the  farm  of  the  maker  of  the  note, 
by  the  payee,  who  was  then  in  occupanc}*-  thereof,  together  with  a 
house,  sheds  and  appurtenances  erected  on  the  premises,  and  subse- 
quently to  the  sale  of  the  property  and  the  execution  of  the  note,  the 
payee,  remaining  still  in  possession,  appropriated  the  crops  to  his 
own  use,  and  afterwards,  and  before  suit  brought  on  the  note,  the 
farm  came  into  the  possession  of  the  maker  of  the  note,  it  was  held, 
under  a  plea  of  an  entire  failure  of  consideration,  that  if  the  crops 
were  the  only  consideration,  the  defense  might  have  been  complete; 
but  the  house,  sheds,  etc.,  forming  a  part  of  the  consideration,  and 
there  being  no  evidence  that  the  maker  did  not  receive  them,  as  they 
were  permanent  improvements  forming  a  part  of  the  realty,  the  pre- 
sumption was  that  they  were  received  by  the  maker,  and  therefore 
the  plea  was  not  sustained. 

Error  to  Circuit  Court  of  Winnebago  County. 

Assumpsit  by  defendant  in  error  against  plaintiff  in  error. 
Among  the  other  pleas  of  the  defendant  was  one  duly  verified, 
putting  in  issue  the  fact  of  the  assignment  of  the  note  sued  on, 
by  the  payee  to  the  plaintiff.  The  evidence  showed  that  the 
note  in  question,  which  was  executed  by  Burnap  to  James  D. 
Rosen T-Hirg,  was  by  the  payee  indorsed  in  blank  and  delivered 
to  Orrin  Miller,  who,  with  the  plaintiff's  consent  brought  the 
suit  thereon  in  the  name  of  the  plaintiff  Cook,  but  for  his, 
Miller's  use,  Cook  having  no  interest  therein  other  than  the 
legal  title  derived  from  filling  up  to  Cook  the  blank  indorse- 
ment of  Rosenburg.     Burnap's  land,  upon  which  the  crops 

147 


171  OTTAWA, 


Burnap  vs.  Cook. 


referred  to  by  the  court  were  raised  by  Rosenburg,  came 
again  into  his,  Burnap's  possession,  before  this  action  was 
commenced.  The  judgment  below  was  for  the  plaintiff,  and 
the  questions,  presented  upon  error  were,  (1)  as  to  the  right  of 
plaintiff  to  sue  upon  said  note,  he  not  having  any  interest 
therein,  and  (2)  whether  the  plea  of  failure  of  consideration 
was  sustained  by  the  evidence. 

Francis  Bumajp,  in  person,  for  plaintiff  in  error.     Hoyner 
Miller  <&  Lewis,  for  defendant  in  error. 

[171*]  *Walkek,  J.  This  court  has  repeatedly  held,  that  the 
party  having  the  legal  title  must  sue  in  his  own  name. 
It  may,  in  fact,  be  regarded  as  the  settled  doctrine  of  the  court. 
McHenry  v.  Bidgley,  2  Scam.,  310;  Campbell  v.  Humphries, 
id.,  478.  The  doctrine  has  been  uniformity  maintained  and 
generally  acquiesced  in  for  such  a  length  of  time,  that  it 
should  not  now  be  disturbed.  As  far  as  the  interest  of  the 
debtor  is  concerned,  it  matters  little  in  whom  the  equitable  or 
beneficial  interest  may  be  vested.  That  is  a  question  between 
the  holder  and  beneficiary.  The  rule  is  equally  well  recog- 
nized, that  the  legal  title  to  an  instrument  must  be  vested  in 
the  plaintiff  at  the  time  suit  is  instituted.  Where  a  party,  by 
purchase  and  delivery,  has  acquired  a  note  by  a  general  as- 
signment, and  sues  upon  it,  it  is  held  that  he  may  fill  in  the 
indorsement  to  himself  at  any  time  previous  to  reading  it  in 
evidence  on  the  trial.  But  if  the  legal  title  is  vested  in 
another  when  suit  is  commenced,  the  plaintiff  cannot  after- 
wards invest  himself  with  the  legal  title,  so  as  to  maintain 
the  action.  Porter  v.  Cushman,  19  111.,  572;  Moore  v. 
Maple,  25  id.,  342. 

A  party  holding  a  bill  or  note  with  a  general  assignment 

is  presumed  to  be  the  legal  owner  of  the  instrument, 
[172*]    and  may  *fill  the  indorsement  to  himself  at  any  time. 

But  when  the  indorsement  is  special,  he  has  no  right 

to  strike  it  out  and  write  another  to  himself,  over  the  name 

of  the  assignor,  because  the  legal  title  had  already  vested  in 

the  assignee  named  in  the  indorsement   thus  stricken  out. 
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But  in  any  event,  the  defendant  has  the  right  to  have  a  judg- 
ment rendered  against  him  in  favor  of  the  legal  holder,  so  as 
to  become  a  bar  to  a  future  recovery  on  the  same  instrument. 

In  this  case  the  assignment  seems  to  have  been  complete, 
and  the  legal  title  to  the  note  vested  in  the  plaintiff  at  the 
time  this  suit  was  instituted.  It  is  not  a  question  that  affects 
the  rights  of  these  parties,  whether  any  or  what  consideration 
was  paid  for  the  note  by  plaintiff  below.  The  equities  be- 
tween the  defendant  in  error  and  his  assignor  do  not  con- 
cern the  plaintiff  in  error.  It  appears,  from  the  evidence, 
that  the  payee  sold  the  note  to  Orrin  Miller,  and  indorsed  it 
in  blank  and  delivered  it  to  him.  This  was  proof  of  title  in 
Miller,  or  any  person  who  afterwards  became  the  holder  by 
purchase  or  delivery  from  the  holder.  The  assignment  was 
filled  up  with  Miller's  knowledge  and  consent,  and  was  prop- 
erly received  in  evidence. 

There  were  several  pleas  of  an  entire  failure  of  considera- 
tion of  the  note  filed  by  the  defendant  below.  To  these  pleas 
there  were  replications,  and  issue  to  the  country.  On  the 
trial,  it  appeared  that  the  note  was  given  for  the  purchase  of 
a  growing  crop,  on  the  farm  of  plaintiff  in  error,  and  a  house 
and  sheds,  with  their  appurtenances,  which  had  been  erected 
by  the  payee  or  his  father.  The  evidence  also  all  shows  that  the 
payee  and  his  father  appropriated  to  their  own  use  the  greater 
part,  if  not  all,  of  the  crops,  without  the  consent  of  plaintiff 
in  error.  If  these  crops  of  grain  had  been  the  only  consid- 
eration, the  defense  might  have  been  complete;  but  the  house, 
sheds  and  appurtenances,  entered  into,  and  formed  a  part  of 
the  consideration  of  the  note.  There  is  no  evidence  that 
plaintiff  in  error  did  not  receive  them,  and  if  so,  he  received  a 
consideration  to  that  extent,  that  has  not  failed.  As  they 
were  improvements  of  a  permanent  character,  becom- 
ing a  part  of  **the  real  estate  by  their  erection,  and  [173*] 
being  on  his  land,  the  presumption  is,  that  the  plaint- 
iff in  error  has  received  them,  and  is  in  their  enjoyment. 

It  is  a  familiar  rule  of  practice,  that  the  allegation  and 
proof  must  agree.     Now,  in  this  case,  the  pleas  set  up  one 
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defense,  and  the  proof  establishes  another.  The  statute  has 
given  them  as  separate  and  entirely  distinct  defenses,  and  to 
be  rendered  availing,  under  the  practice  in  this  state,  they 
must  be  relied  upon  as  separate  defenses.  These  pleas  not 
being  sustained  by  the  evidence,  the  verdict  was  warranted, 
and  the  judgment  of  the  court  below  is  affirmed. 
Tudgment  affirmed. 


Alfred  Dean  ys.  John  Comstock. 

Trespass  Quake  Clausum  Fregit:    Possession. 

In  the  action  of  trespass  quare  clausum  f regit,  the  plaintiff  must  have  tht 
actual,  or  constructive  possession  of  the  locus  in  quo. 

Same:    Parties  plaintiff  in. 
The  gist  of  the  action  is  the  injury  to  the  possession.    If  the  premises  are 
actually  occupied,  the  action  must  be  brought  by  the  party  in  pos- 
session ;  if  they  are  vacant  and  unoccupied,  the  party  having  the  le- 
gal  title  has  the  right  of  possession,  and  must  bring  the  action. l 

Same  :  What  a  sufficient  possession. 
Where  the  owner  in  fee  of  the  locus  in  quo  gave  a  bond  to  convey  the  same 
to  another  upon  certain  payments  being  made,  which  were  not  made, 
and  the  obligee,  by  warranty  deed,  conveyed  the  premises  to  the 
plaintiff,  subject  to  said  bond,  who,  although  never  in  the  actual  oc- 
cupancy himself,  put  a  tenant  therein,  who,  upon  removing,  delivered 
the  key  to  plaintiff's  agent,  leaving  the  premises  vacant  and  un- 
occupied, with  the  door  unlocked,  and  a  grantee  of  the  original  own- 
er in  fee,  while  the  premises  were  thus  vacant^  entered  into  posses- 
sion of  the  premises:  Held,  that  the  plaintiff  had  not  such  an  actual 
possession  as  to  support  an  action  of  trespass  quare  clausum  fregit  by 
him  for  such  entry  by  the  owner  of  the  fee;  although,  as  against 
strangers,  having  no  claim  or  color  of  title,  such  facts  might  be  a 
sufficient  possession  to  maintain  the  action.9 

{Same  :    Title  may  not  come  in  question. 
Trespass  being  a  possessory  action,  it  is  not  at  all  necessary  that  the 
right  should  come  in  question.    But  if  it  does  come  in  question,  as 
ill  this  case,  by  plea  of  liberum  tenementum,  and  the  defendant  shows 

1  See  Wilcox  v.  Kinzie,  3  Scam.,  218. 
1  See  Smith  v.  Price,  42  111.,  309. 
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that  he  owns  the  premises  in  fee,  he  can  not  for  a  peaceable  entry,  be 
rendered  responsible  to  a  person  having  neither  aright  to  the  property 
nor  to  the  possession,  but  only  a  naked  possession. 

Title  Bond:  When  confers  no  right  to  possession. 
The  grantee  by  deed  from  the  obligee  of  a  bond  for  a  conveyance  on  con- 
dition of  making  certain  payments,  in  the  payment  of  which  default 
has  been  made  —  such  bond  being  an  executory  contract  —  has  no  right 
to  enter  upon  the  premises,  after  they  are  abandoned  by  the  obli- 
gee. The  most  that  can  be  implied  by  such  a  contract  is  a  permis- 
sion to  enter,  while  the  conditions  are  maturing,  as  a  tenant  at  will, 
and  occupy  as  such ; *  and  when  the  obligee  abandons  the  premises, 
having  made  default,  this  implied  permission  to  occupy  expires,  and 
cannot  be  by  him  transferred  to  his  grantee,  who  acquries  by  hih 
deed  only  the  right  to  pay  the  money  due  and  demand  a  deed. 

Bame  :  Rescission  of  and  recovery  of  possession. 
Where  the  obligee  in  a  bond  for  title,  or  his  grantee,  does  not  comply 
with  the  terms  of  purchase,  the  obligor  may  treat  the  contract  as  re- 
scinded, and  regain  possession  by  an  action   of  ejectment,  or  by 
peaceable  entry,  if  the  premises  are  abandoned  and  vacant. 

Same  :    No  demand  or  notice  necessary. 
And  no  demand  of  possession  or  notice  to  quit  would  be  necessary,  be- 
fore bringing  ejectment. 

Specific  Performance:  In  f amor  of  grantee  of  the  obligee  in  a  title  bond. 
Where  the  grantee  by  a  deed  from  the  obligee  in  a  bond  for  a  conveyance 
on  condition  of  making  certain  payments,  in  the  payment  of  which 
default  has  been  made,  desires  to  perform  the  contract  by  paying  the 
balance  of  the  purchase  money,  he  may  do  so,  and  on  a  proper  case 
made,  chancery  will,  as  it  seems,  decree  the  title  to  him  as  against  the 
grantee,  after  default  so  made  in  payment,  of  the  premises  from  the 
original  obligor;  and  the  case  of  the  complainant  in  chancery  will 
not,  as  it  seems,  be  weakened  by  his  being  out  of  posssession  pen- 
dente lite. 

Appeal  from  Recorder's  Court  of  La  Salle. 

The  facts  are  stated  by  the  court. 

E.  F.  Bull,  for  appellant.      E.  S.  Holbrook,  for  appellee. 

*Breese,  J.     This  was  an  action  of  trespass  quare  [177*] 
clausum  f regit  brought  in  the  recorder's  court  of  the 


1  The  mere  fact  that  a  person  enters  into  a  contract  for  the  purchase  of 
land,  in  the  tbsence  of  some  agreement  giving  the  right  to  enter,  does  not 
entitle  him  to  enter  upon  and  hold  it.     Williams  v.  Forbes,  47  111.,  148. 
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citj  of  La  Salle,  by  the  appellee,  against  the  appellant.  The 
locus  in  quo  is  described  as  lots  one  and  two  in  block  seventy- 
four,  in  the  city  of  La  Salle.  The  defendant  pleaded  not 
guilty,  and  Uberum  tenementum.  The  issues  were  found  for 
the  plaintiff,  and  his  damages  assessed  to  eighty-five  dollars. 
A  motion  was  made  for  a  new  trisd,  which  was  overruled  and 
exceptions  taken,  and  the  case  brought  here  by  appeal. 

It  appears  by  the  bill  of  exceptions  that  one  Heman  Bald- 
win was  the  owner  in  fee  of  these  lots,  and  on  the  13th  of 
July,  1857,  he  executed  a  bond  to  Mrs.  Ann  C.  Wilson  in  the 
usual  form,  to  make  her  a  deed  of  general  warranty  for  them, 
on  condition  that  she  paid  two  hundred  dollars  down,  which 
she  did  pay,  two  hundred  dollars  on  or  before  the  first  day  of 
December  then  next,  four  hundred  and  fifty  dollars  in  one 
year  from  the  date  of  the  bond,  and  the  further  sum  of  four 
hundred  and  fifty  dollars  in  two  years  from  the  same  date,  all 
to  bear  interest  at  the  rate  of  ten  per  centum  per  annum. 
This  bond  was  recorded  July  14,  at  which  time  the  obligee 
with  her  husband  was  in  the  actual  possession  of  the  prem- 
ises, and  so  remained  until  some  time  in  the  summer  of  1858, 
when  they  left  the  premises  and  removed  to  Feoria.  At  Pe- 
oria, on  the  18th  of  December,  1858,  Wilson  and  wife,  for  the 
consideration  of  five  dollars,  by  deed  of  general  warranty  with 
covenants  of  title  and  against  incumbrances,  conveyed  the 
premises  to  the  plaintiff,  "subject,  nevertheless  to  the  bond  of 
Heman  Baldwin  to  Ann  0.  Wilson,  the  grantor  above  named." 

The  plaintiff,  about  this  time,  employed  one  McGin  as  his 
agent  to  take  charge  of  the  premises,  there  being  a  house  one 
story  and  a  half  high  on  the  lots,  and  a  fence  around  them. 
McGin  leased  the  premises  to  one  Fuller,  and  obtained  a  pol- 
icy of  insurance  on  the  house  in  the  name  of  Mis. 
[178*]  Wilson,  which  *was  assigned  to  the  plaintiff.  Fuller 
remained  in  possession  until  the  spring  of  1860,  pay- 
ing rent  to  McGin  as  agent  of  the  plaintiff,  and  when  he  left, 
he  delivered  the  key  of  the  house  to  McGin.  McGin  did  not 
go  on  to  the  premises  after  Fuller  left.  The  defendant  told 
McGin,  about  the  time  Fuller  left,  that  he  was  going  to  take 
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possession,  and  knew  that  McGin  was  plaintiff's  agent,  and 
asked  him  for  the  key,  which  he  declined  to  give  him.  De- 
fendant knew  of  plaintiff's  claim  of  title  to  the  premises.  The 
plaintiff  himself  was  never  in  possession  of  the  premises. 
Fuller  was  the  only  one  in  possession  as  stated.  It  does  not 
appear  that  the  plaintiff  ever  paid  any  taxes  on  the  lots.  They 
went  to  sale  and  were  bid  in  by  McGrin.  It  also  appeared  that 
on  the  15th  March,  1860,  Baldwin  executed  a  quitclaim  deed 
to  the  premises,  to  the  defendant  and  one  Blanchard,  for  the 
nominal  consideration  of  one  dollar,  and  soon  thereafter  the 
defendant  put  one  Adgate  in  possession  of  the  house,  and  this 
is  the  trespass  of  which  complaint  is  made.  When  Adgate 
went  into  possession  the  premises  were  vacant,  the  door  of  the 
house  was  unlocked.  The  defendant  put  on  a  new  lock  and 
gave  his  tenant  the  key;  he  paid  rent  to  defendant.  When 
defendant  sold  to  Hitt,  he  paid  rent  to  Hitt.  Adgate  states, 
when  he  first  went  to  the  premises  with  defendant,  he  found 
the  house  open,  entirely  vacant,  and  no  one  in  possession. 

It  also  appeared  that  Baldwin  was  a  resident  all  this  time 
of  La  Salle,  and  that  defendant,  as  his  assignee,  had  received 
payment  of  the  two  hundred  dollar  note  executed  by  Mrs. 
Wilson,  as  part  payment  of  the  premises.  The  other  notes 
for  four  hundred  and  fifty  dollars  each  were  due,  one  on  the 
13th  July,  1858,  and  the  other  on  the  same  day  in  1859,  and 
had  not  been  paid. 

Several  points  are  made  by  the  appellant,  which  it  is  not 
necessary  to  notice  in  detail,  the  real  question  being,  Has  the 
appellee  shown  a  right  to  recover  in  this  action  ? 

It  is  a  settled  principle  in  this  action,  that  the  plaintiff  must 
have  the  actual,  or  constructive,  possession  of  the  locus  in  quo. 

The  gist  of  the  action  is  the  injury  to  the  possession.    If  the 
premises  are  actually   occupied,   the  action  must   be 
brought  by  *the  party  in  possession ;  if  they  are  va-  [179*] 
cant  and  unoccupied,  the  party  having  the  legal  title 
has  the  right  of  possession,  and  must  bring  the  action.     Hal- 
Ugan  v.  Oh.  c&  R.  L  R.  R.  Co.,  15  111.,  560. 

Did  the  appellee  occupy  either  of  these  positions? 
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The  proof  is,  he  never,  at  any  time,  was  in  the  actual  pos- 
session himself,  and  never  on  the  premises.  After  receiving 
a  deed  from  the  Wilsons,  he,  by  his  agent,  put  a  tenant  in  the 
house,  who  paid  rent  to  the  agent,  and  when  the  tenant  left 
the  premises,  he  delivered  the  key  to  the  agent,  after  which 
they  were  vacant  and  unoccupied.  We  can  find  no  case,  and 
we  are  referred  to  none,  recognizing  such  facts,  as  an  actual 
possession,  when  set  up  against  the  entry  of  the  owner  of  the 
fee.  Against  strangers,  having  no  claim  or  color  of  title, 
they  might  prevail. 

When  the  defendant  put  a  tenant  in,  the  door  of  the  house 
was  open  and  the  premises  were  vacant.  He  entered,  claim- 
ing the  fee,  of  which  he  was  the  legal  owner  by  his  deed  from 
Baldwin.  The  plaintiff,  not  being  in  actual  possession,  had  no 
legal  right  on  which  to  found  the  action.  Trespass  being  a 
possessory  action,  it  is  not  at  all  necessary  that  the  right 
should  come  in  question.  But  if  it  does  come  in  question, 
as  it  did  in  this  case,  by  the  plea  of  liberum  tenementum,  and 
the  defendant  has  shown,  as  he  did  show,  that  he  owned  the 
premises  in  fee,  he  cannot,  on  any  principle  of  law  with  which 
we  are  acquainted,  be  rendered  responsible  to  a  person  having 
neither  a  right  to  the  property  nor  to  the  possession.  Even 
if  he  had  a  naked  possession,  the  owner  of  the  fee  had  the 
right  of  entry,  and  would  not  be  liable  in  trespass  for  exer- 
cising the  right  in  a  peaceable  manner.  Agatt  v.  Wood,  4 
Johns.,  157;  Wilde  v.  Cantillon,  1  Johns.  Cas.,  123;  Watton 
v.  File,  1  Dev.  &  Bat.  (N.  C),  568. 

But  it  is  urged  by  the  counsel  for  the  appellee  that,  being 
the  assignee  or  grantee  of  the  premises  through  the  deed 
from  Wilson  and  wife,  he  had  the  right  of  possession. 

Wilson  and  wife   held  but  a  covenant   from   Baldwin  to 

make  a  title  on  certain  conditions,  which  had  not  been 

[180*]  complied  with  *by  them;  this  contract  was  executory 

and  gave  them  no  right  to  enter  upon  the  premises. 

Cooper  v.  Stower,  9  Johns.,  331;  Buff  em  v.  Townsend,  id., 

35;  Erwin  v.  Olmstead,  7  Cow.,  229.     The  most  that  can 

be  implied  by  such  a  contract  is  a  permission  to  enter  while 
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the  conditions  are  maturing,  as  a  tenant  at  will,  and  occupy  as 
such.  "When  the  Wilsons  abandoned  the  premises  and  re- 
moved to  Peoria,  this  implied  permission  to  occupy  expired, 
and  they  could  not  transfer  it  to  their  grantee.  All  that  the 
plaintiff  got  by  this  transfer  from  the  Wilsons  was  the  right 
to  pay  the  money  due  for  the  premises,  and  to  demand  a  deed 
from  Baldwin.  Not  having  done  so,  not  having  complied 
with  the  terms  of  purchase,  Baldwin  was  at  liberty  to  treat 
the  contract  as  rescinded,  and  regain  the  possession  by  an 
action  of  ejectment,  and  no  demand  of  possession  or  notice  to 
quit  would  be  necessary.     Prentice  v.  Wilson,  14  111.,  93. 

If  their  ejectment  could  be  without  a  demand  of  possession, 
or  a  notice  to  quit,  what  should  prevent  the  grantee  of  the 
real  owner  from  taking  peaceable  possession  of  the  premises 
when  abandoned  and  left  vacant? 

If  the  owner  of  the  equitable  title  wishes  still  to  perform 
the  contract,  by  paying  the  balance  of  the  purchase  money,  he 
is  at  perfect  liberty  to  do  so,  and  on  a  proper  case  made,  chan- 
cery would  decree  the  title  to  him.  His  case  would  not  be 
weakened  in  the  least  degree  by  being  out  of  possession  pen- 
dente lite. 

The  plaintiff,  appellee  here,  having  shown  neither  an  actual 
nor  constructive  possession  to  these  premises,  and  the  defend- 
ant, justifying  his  entry  under  a  plea  of  title  in  himself,  and 
having  established  it  on  the  trial,  he  should  have  had  the  ver- 
dict. The  plaintiff,  at  least,  had  but  a  bare  equity,  which 
co  aid  not  avail  him  in  an  action  at  law. 

These  views  dispose  of  the  instructions  and  render  unneces- 
sary a  special  reference  to  them.  The  judgment  is  reversed 
and  the  cause  remanded  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 

Judgment  reversed. 

Walker,  J.,  concurred.     Caton,  0.  J.,  dissented. 
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[181*]  *The  People  of  the  State  of  Illinois,  ex  rel.  Henry 
R.  Chittenden,  vs.  Ohaeles  H.  Mellen,  Treasurer 
of  the  Citj  of  Warsaw. 

Constitutional  Law:    Designation  of  subject  of  act  in  its  title.1 

Under  sec.  23,  art.  Ill,  Const,  of  1848,  providing  that  no  private  or  local 
law  which  may  be  passed  by  the  general  assembly  shall  embrace 
more  than  one  subject,  which  shall  be  expressed  in  the  title,  the  act 
of  February  3,  1863,  entitled  "  an  act  to  repeal  certain  acts  therein 
named,"  the  first  section  of  which  repeals  the  several  i.cts  incorpo- 
rating the  city  of  Warsaw,  and  the  second,  third  and  fourth  sections 
respectively,  of  which,  go  on  with  affirmative  legislation  and  organize 
the  territory  within  the  city  limits  into  a  town,  and  authorize  the  elec- 
tion of  town  officers,  transfer  the  title  to  specified  property  to  the 
school  trustees  to  be  elected,  and  pending  actions  in  the  same  way,  is 
unconstitutional  and  void.  Admitting  that  the  general  expression  in 
the  title  sufficiently  designates  the  acts  to  be  repealed,  the  professed 
object  of  the  act  is  fully  answered  in  the  first  section,  and  whatever 
is  done  beyond  is  outside  of  the  title  of  the  act. 

The  mandamus  sought  in  this  application  was  to  enforce 
the  payment  by  defendant,  of  an  order  drawn  by  the  mayor  of 
the  city  of  Warsaw,  of  which  defendant  was  the  treasurer. 

The  act  referred  to  by  the  court  is  as  follows : 

"  AN  ACT  to  repeal  certain  acts  therein  named : 
"  Section  1.  Be  it  enacted  *  *  *  *  that  an  act  en- 
titled '  An  act  to  incorporate  the  city  of  Warsaw,'  approved 
February  12,  1863,  and  an  act  entitled  '  An  act  to  reduce  the 
act  incorporating  the  city  of  Warsaw  and  the  several  acts 
amendatory  thereof  into  one  act,  and  to  amend  the  same,'  and 
all  acts  passed  in  aid  of  either  of  the  aforesaid  acts,  be  and  the 
same  are  hereby  repealed. 

"  Sec.  2.  That  the  territory  embraced  within  the  bound- 
aries mentioned  in  the  last  of  the  above  named  acts  be  and  the 
same  is  hereby  declared  to  constitute  a  town  in  the  county  of 
Hancock  and  state  of  Illinois,  for  county,  school  and  all  other 

1  See  The  People  v.  City  of  Ottawa,  48  111.,  233 ;  Prescott  v.  Chicago,  60 
id.,  121;  Ross  v.  Chicago,  B.  &  Q.  R.  R.  Co.,  77  id.,  127;  Burke  v.  Monroe 
County,  77  id.,  610;  Belleville  R.  R.  Co.  v.  Gregory,  15  id.,  20. 
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purposes,  as  much  so  in  all  respects  as  if  the  same  con- 
stituted *a  complete  congressional  township,  and  had  [182*] 
been  properly  established  by  the  county  authorities, 
and  shall,  at  the  next  general  election,  elect  all  such  town 
officers  as  other  towns  in  said  county  are  required  to  elect. 

u  Sec.  3.  That  all  the  estate,  both  real  and  personal,  here- 
tofore or  now  held  by  the  board  of  education  for  the  city  of 
Warsaw,  is  hereby  declared  to  be  vested  in  the  school  trustees, 
to  be  elected  under  the  provisions  of  this  act,  in  the  same  man- 
ner that  the  school  property  of  other  towns  in  this  state  is  now 
by  law  held. 

"  Sec.  4.  That  all  suits  now  pending  in  favor  of  the  said 
board  of  education  in  any  court  in  this  state,  for  the  recovery 
of  money  or  property,  are  hereby  declared  to  be  pending  in 
the  name  of  the  trustees  of  schools  hereafter  to  be  elected 
under  the  provisions  of  this  act,  and  in  whom  the  school  prop- 
erty is  hereby  vested,  in  the  same  manner  as  in  other  towns 
in  this  state  acting  under  township  organization. 

"  Sec.  5.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

"Approved  February  3,  1863." 

B.  0.  Cook  appeared  for  Henry  R.  Chittenden,  the  relator. 

Caton,  C.  J.  We  have  hesitated  long,  and  anxiously  con- 
sidered the  case,  before  declaring  our  convictions  that  this  law 
eannot  be  sustained  under  our  constitution.  This  is  a  local 
law,  and  the  clause  of  the  constitution  is  this :  "  And  no  pri- 
vate or  local  law  which  may  be  passed  by  the  general  assembly 
shall  embrace  more  than  one  subject,  and  that  shall  be  ex 
pressed  in  the  title."  Art.  Ill,  sec.  23,  New  Constitution  [of 
184:8],  The  act  is  entitled:  'An  act  to  repeal  certain  acts 
therein  named."  The  first  section  of  the  act  repeals  the  sev- 
eral acts  incorporating  the  city  of  Warsaw,  giving  their  titles. 

Admitting  that  the  general  expression  used  in  the  title  is 
a  sufficient  designation  of  the  acts  to  be  repealed,  to  answer 
the  requirements  of  the  constitution,  we  see  in  this  first 
section  the    subject   embraced  in   the   title  of   the   act   ex- 
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[183*]  hausted,  *and  the  professed  object  of  the  act  fully 
answered.  That  first  section  repeals  the  "  certain  acts  " 
there  referred  to,  for  they  are  the  only  acts  named  in  the  re- 
pealing act.  Whatever  is  done  beyond  this  is  outside  of  the 
title  of  the  act,  and,  as  the  constitution  makes  that  title  the 
limit  of  the  legislative  power,  it  is  outside  of,  and  beyond  that 
power.  The  second  section  goes  on  with  affirmative  legisla- 
tion, and  organizes  the  territory  embraced  within  the  city  lim- 
its, as  defined  by  the  acts  repealed,  into  a  town,  and  authorizes 
the  election  of  town  officers  for  the  town.  The  third  section 
transfers  the  title  to  all  real  and  personal  estate  held  by  the 
board  of  education  of  the  city  of  Warsaw,  to  the  school  trus- 
tees of  the  town,  to  be  elected  under  the  first  section.  The 
fourth  section  transfers  actions  pending  in  the  same  way.  The 
simple  question  is,  Are  the  objects  of  these  three  sections  ex- 
pressed in  the  title?  The  fact  is  patent  and  undeniable,  that 
they  are  not.  There  is  in  the  title  no  general  expression  such 
as  "and  for  other  purposes,"  which  could  by  possibility  em- 
brace them.  The  legislature,  in  framing  the  title  to  the  law, 
has  left  us  nothing  upon  which  we  may  seize,  to  relieve  it 
from  the  constitutional  objection.  We  must  either  declare 
this  law  void,  or  else  that  this  provision  of  the  constitution  is 
void  and  not  binding  upon  the  legislature.  When  driven  to 
this  alternative,  our  duty  is  plain,  and  we  cannot  hesitate,  al- 
though we  have  always  given  the  most  liberal  construction  to 
this  clause  of  the  constitution,  for  the  purpose  of  sustaining 
prr$ate  or  local  laws.  This  act  was  passed  in  violation  of  the 
constitution,  and  is  therefore  void.  A  mandamus  is  awarded. 
Mandamus  awarded. 
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John  A.  Brunnenmeyer  et  al.  vs.  Ernest  H.  Buhre  et  al. 

Ecclesiastical  Corporations:  Title  to  realty  held  in  trust.1 
The  title  to  a  lot  of  ground  conveyed  to  the  trustees  of  a  religious  soci- 
ety, and  to  their  successors  in  office,  becomes  by  the  election,  which 
organizes  the  corporation,  vested  in  the  trustees  and  their  successors, 
for  the  use  of  the  trust,  as  completely  as  if  the  use  had  been  declared 
by  deed. 

Same  :  Mights  of  members. 
The  trustees  are  seized  for  the  use  of  the  body ;  and  each  member  of  the 
church  becomes  entitled  to  a  beneficial  interest  in  the  property  of  the 
church,  so  long  as  his  or  her  connection  or  membership  continues. 

Same  :  Trustees  no  power  to  pervert} 
The  trustees  chosen  by  the  organization  are  for  convenience  vested  with 
the  legal  title  for  its  control  and  management,  in  its  enjoyment  by  the 
body.  They  have  no  power  to  pervert  it,  or  prevent  it  from  being 
used  for  the  purposes  of  its  original  design.  Their  power  is  neither 
arbitrary  nor  discretionary,  but  subordinate  to  the  customs  and  rules 
of  the  organization.3 

Same  :  Limit  upon  authority  of  majority. 
It  seems  that  a  majority  of  the  members  of  a  church  can  not  control  the 
action  of  the  trustees  of  an  incorporated  religious  society,  respecting 
realty  held  by  them,  against  the  usages  and  regulations  of  the  church.4 

Same  :  Supervisory  power  of  equity. 5  . 
Whenever  the  trustees  of  an  incorporated  religious  society  perform  any 
act  which  obstructs  the  enjoyment  of  the  property  for  the  purposes 
and  in  the  mode  authorized  by  the  usages  of  the  church  as  an  organ- 
ized body,  they  are  guilty  of  a  violation  of  the  trust,  warranting  equit- 
able interference,  a  trust  of  this  character  not  being  distinguishable 
in  this  respect  from  any  other  trust  over  which  courts  of  chancery 
exercise  a  supervisory  power. 

Same. 
Nor  does  it  oust  the  jurisdiction  of  a  court  of  equity  over  such  trust,  that 

1  As  to  title  to  church  property  in  case  of  schism,  see  Ferraria  v.  Vascon- 
cellos,  23  111.,  456;  s.  c,  27  id.,  238;  31  id.,  26;  Nicolls  v.  Rugg,  47  id.,  47 ; 
Lawson  v.  Kolbenson,  61  id.,  405;  Nelson  v.  Benson,  69  id.,  27  (what  is  a 
schism). 

8  See  Lawson  v.  Kolbenson,  61  111.,  405. 

3  First  Cong.  Church  v.  Stewart,  43,  111.,  81. 

4  As  to  the  effect,  upon  the  property  lights  of  the  members,  of  an  organ- 
ization as  a  corporation  contrary  to  the  wishes  of  the  majority,  see  Happy 
t>.  Morton,  33  111.,  398. 

*  See  Nelson  v.  Benson,  69  111.,  27. 
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a  mandamus  might  lie,  or  that  the  statute  has  authorized  the  members 
of  the  church  to  remove  the  trustees  and  to  elect  others. 

Same  :  By  injunction} 
Where,  therefore,  the  trustees  of  an  incorporated  religious  society,  in 
pursuance  of  a  vote  of  a  minority  of  the  members  (at  a  meeting  of 
which  no  general  notice  appeared  to  have  been  given),  accepting  the 
resignation  of  the  minister  and  instructing  the  church  to  be  closed, 
such  vote  being  had  some  days  after  the  withdrawal  of  such  resigna- 
tion had  been  accepted,  at  a  meeting  regularly  called,  of  the  majority 
of  the  members,  proceeded  to  close  the  church  edifice  against  the 
minister  and  those  disposed  to  attend  his  ministrations,  it  was  held, 
that  this  was  a  perversion  of  the  property  by  the  trustees  from  its 
original  use,  and  warranted  equitable  relief  by  injunction. 

Injunction  :  To  restrain  a  continuing  injury. 

The  act  of  closing  the  church,  in  such  case,  being  a  continuing  act, 
designed  to  operate  upon  the  complainants,  to  deprive  them  of  their 
rights  in  the  future  as  well  as  in  the  past,  and  to  prevent  them  from 
entering  the  church  for  the  purpose  of  engaging  in  worship,  to  pre- 
vent  this  continuing  injury  and  deprivation  of  right,  it  was  held,  that 
the  court  could  grant  preventive  relief  to  the  same  extent  that  it 
could  to  prevent  a  single  injurious  act,  and  that  it  was  no  objection 
that  the  act  complained  of  was  already  performed. 

Error  to  Court  of  Common  Pleas  of  Aurora, 
This  was  an  injunction  bill  filed  by  defendants  in  error 
against  plaintiffs  in  error,  trustees  and  members  of  the  Ger 
man  Evangelical  Lutheran  St.  Paul's  Church,  of  Aurora,  to 
restrain  them  from  interfering  with  the  complainants  and 
members  of  said  church  in  their  assembling  and  worship,  by 
fastening  up  the  church  building  and  excluding  them  there- 
from. The  bill  alleged  the  incorporation  of  the  church  under 
the  statute  in  January,  1856;  the  election  and  qualification  of 
Brunnenmeyer  and  others  of  the  defendants,  as  trustees  there- 
of; the  conveyance  to  said  trustees  and  their  successors,  for 

1  As  to  injoining  a  minister  from  ofliciating  as  such,  see  Independent 
Presb.  Church  v.  Proctor,  66  111.,  11 ;  First  Cong.  Church  v.  Stewart,  43  id., 
81.  As  to  injoining  the  action  of  ecclesiastical  courts,  see  Chase  v.  Cheney, 
58  111.,  509. 

For  quite  a  full  collection  of  authorities  upon  the  subject  of  Religious 
Societies  and  Church  Corporations  in  Ohio,  but  in  which  principles  of 
more  or  less  general  application  are  stated,  see  12  Am.  Law  Reg.  (N.  S.), 
201,  329,  537. 
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the  sole  use  of  said  church  of  a  lot;  the  erection  of  a  church 
edifice  thereon,  in  1855,  by  means  of  donations  from  the  mem- 
bership and  the  community,  for  the  sole  purpose  of  public 
religious  worship,  as  prescribed  by  the  Evangelical  Lutheran 
Church ;  the  membership  of  complainants  with  said  particular 
church;  the  refusal  of  said  trustees  to  discharge  their  duties 
and  the  trusts  with  which  they  were  clothed ;  and  the  fasten- 
ing up  of  said  edifice  by  said  trustees  and  the  other  defend- 
ants, members  of  the  said  church,  thereby  purposely  exclud- 
ing complainants  therefrom,  etc. 

The  answer  of  the  defendants  justified  the  closing  of  the 
building  as  having  been  done  by  virtue  of  the  vote  to  that 
effect,  referred  to  in  the  opinion  of  the  court. 

The  chapters  of  the  church  discipline  referred  to  by  the 
court  are  as  follows: 

* "  Chapter  I.     1.  Only  such  person  can  be  min-  [187*] 
ister  who  adheres  to  the  above  named  confession,  and 
who  is  properly  ordained. 

"  2.  In  all  meetings  of  the  church  council  and  congrega- 
tion, it  shall  be  his  duty  to  preside. 

"  3.  He  shall  examine  all  who  shall  wish  to  become  mem- 
bers of  this  society,  and  he  shall  either  receive  or  reject  them. 

"  4.  He  shall  continue  his  office  as  long  as  he  lives. 

"  Chapter  II.  1.  The  church  council  consists  of  the  min- 
ister, elders,  stewards  and  trustees.  The  elders,  stewards  and 
trustees  shall  continue  in  office  until  others  are  elected  in  their 
places. 

"2.  The  church  council  holds  regular  meetings  at  fixed 
times;  it  may,  however,  at  any  time  be  called  together  by  the 
minister. 

"  3.  They  shall,  in  brotherly  love,  counsel  over  the  spiritual 
and  general  welfare  of  the  society. 

"  4.  In  absence  of  the  minister,  one  of  the  elders  shall  pre- 
side. 

"Chapter  Y.  The  society  elects  three  trustees,  in  the 
same  manner  as  elders  and  stewards.  They  shall  take  the 
temporal  affairs  of  the  church  in  safe  keeping. 
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"  Chapter  YI.  All  those  shall  be  considered  members  of 
the  church  who,  according  to  the  custom  of  the  Lutheran 
church,  have  been  received  by  baptism  and  confirmation.  As 
legal  members  they  must  take  part  in  the  public  worship,  and, 
according  to  the  usage  of  the  church,  give  their  part  to  its 
support;  they  must  live  in  conformity  with  the  requirements 
of  the  gospel,  and,  by  signing  the  church  discipline,  declare 
that  they  will  uphold  and  sustain  the  Lutheran  church,  with 
its  doctrine  and  usages  All  such  male  members  who 
[188*]  have  *become  of  age  shall  be  considered  qualified  to 
vote  at  each  election  in  the  society. " 

The  decree  below  was  for  the  complainants  as  prayed  in  the 
bill. 

Metzner  &  W/ieaton,,  for  plaintiffs  in  error.  R.  G.  Mon- 
tony,  for  defendants  in  error. 

[189*]  *  Walker,  J.  The  statute1  declares  that  the  title  of 
real  estate,  held  by  trustees  for  the  use  of  an  incorpor- 
ated religious  society,  shall  vest  in  them  by  the  assumed  cor- 
porate name.  They  become  seized  for  the  use  of  the  body. 
And  each  member  of  the  church  becomes  entitled  to  a  bene- 
ficial interest  in  the  property  of  the  church,  so  long  as  his  or 
her  connection  or  membership  continues.  The  trustees  chosen 
by  the  organization  are,  for  convenience,  vested  with  the  legal 
title  for  its  control  and  management,  in  its  enjoyment  by  the 
body.  They  have  no  power  to  pervert  it,  or  prevent 
[190*]  it  from  being  used  for  the  pur*poses  of  its  original 
design.  Eor  can  a  majority  of  the  members  of  the 
church  control  the  action  of  the  trustees,  against  the  usuages 
and  regulations  of  the  church.  Their  power  is  not  arbitrary 
nor  is  it  discretionary,  but  it  is  subordinate  to  the  customs 
and  rules  of  the  organization. 

By  the  election  which  organized  the  corporation,  the  title 
became  vested  in  the  trustees  and  their  successors,  for  the  use 
of.  the  trust,  as  completely  as  if  the  use  had  been  declared  by 


iRev.  Stat.  1845,120. 
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deed.  And  whenever  they  perform  any  act  which  obstructs 
the  enjoyment  of  the  property  for  the  purposes  and  in  the 
mode  authorized  by  the  usages  of  the  church  as  an  organized 
body,  they  are  guilty  of  a  violation  of  the  trust  which  requires 
correction.  A  trust  of  this  character  is  not  distinguishable  in 
this  from  any  other  trust,  over  which  courts  of  chancery  exer- 
cise a  supervisory  power.  They  hold  the  property  for  the  use 
of  beneficiaries,  and  the  utmost  good  faith  is  required  in  the 
performance  of  their  trust  JSTor  is  it  an  answer  to  the  claim 
of  jurisdiction  of  the  court  that  a  mandamus  might  lie,  or  that 
the  statute  has  authorized  the  members  of  the  church  to  remove 
the  trustees  and  to  elect  others.  The  jurisdiction  in  equity 
over  trusts  is  too  firmly  established  to  be  shaken.  The  fact 
that  a  court  of  law  may  have  concurrent  jurisdiction,  or  that 
the  statute  has  given  a  remedy,  does  not  deprive  the  chancellor 
of  his  equity  powers. 

Then  have  these  trustees  performed  any  act  requiring  the 
interposition  of  a  court  of  equity?  Were  they  warranted  in 
closing  the  church  edifice  against  the  minister  and  those  dis- 
posed to  attend  his  ministrations,  thereby  depriving  them  of 
using  it  for  the  purposes  of  worship?  In  justification  of  the 
act,  it  is  claimed  that  the  minister  had  resigned  his  pastoral 
charge.  It  appears  that  about  the  sixth  of  January,  1861,  he 
gave  notice,  that  in  four  weeks,  he  should  preach  his  last  ser- 
mon, and  leave  the  church.  On  the  13th  of  that  month,  notice 
was  given  to  the  congregation,  that  on  the  next  day  there 
would  be  a  meeting  to  elect  trustees,  and  to  dispatch  such  other 
business  as  might  properly  come  before  the  church.  At  that 
meeting  about  thirty  members  were  in  attendance,  and 
took  part  in  the  "^business  then  transacted,  whilst  ten  [191*] 
or  twelve  other  members  retired,  when  they  learned 
the  object  of  the  meeting.  The  minister  was  then  requested 
to  withdraw  his  resignation,  which  he  did,  and  the  withdrawal 
was  accepted  by  the  members  present.  It  is  not  denied  that 
this  meeting  was  regularly  called,  or  that  a  majority  of  the 
members  of  the  church  were  present  and  acting. 

The  trustees,  about  three  weeks  after  the  minister  gave  notice 
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of  his  intention  to  resign  his  place,  called  a  meeting  of  the 
church,  which  was  convened  at  a  private  house.  From  fifteen 
to  eighteen1  members  were  present.  It  does  not  appear  that 
the  notice  of  this  meeting  was  general,  or  that  the  time,  place 
or  object  of  the  meeting  was  generally  known  to  the  members 
of  the  church.  When  they  convened,  those  present  voted  to 
receive  the  minister's  resignation.  A  subsequent  meeting  was 
called  in  like  manner,  when  fifteen  members  seem  to  have 
been  present,  and  voted  that  the  church  edifice  should  be 
closed.  This  was  afterwards  done  by  the  trustees,  and  is  the 
act  complained  of  in  the  bill. 

The  third  chapter  of  the  church  discipline,  which  was  read 
in  evidence,  provides  that  there  shall  be  regular  meetings  of 
the  church  council,  and  that  they  may  be  called  together  at 
any  time  by  their  minister.  By  the  sixth  chapter,  it  is  pro- 
vided, that  all  male  members  who  have  become  of  age,  and 
have  conformed  to  the  requirements  of  that  chapter,  may  vote 
at  each  election  of  the  society.  From  so  much  of  the  disci- 
pline as  is  in  evidence,  it  does  not  very  clearly  appear  who  are 
authorized  to  transact  the  general  business  of  the  church,  such 
as  employing  or  discharging  the  minister,  electing  stewards 
and  elders,  and  such  like  business.  But  the  first  chapter  of 
the  discipline  does  provide  that  the  minister  shall  preside  at 
all  meetings  of  the  church  council  and  congregations.  From 
this,  it  would  seem  that  the  congregation  convened  for  some 
purpose,  and  what  more  natural  than  to  elect  trustees,  stew- 
ards and  elders,  or  to  employ  the  minister.  The  sixth  chap- 
ter provides  for  the  qualification  of  the  voters  at  elections. 

But  if  it  was  the  duty  of  the  church  council  to  em- 
[192*]  ploy  or  ^release  the  minister  from  his  engagements,  or 
if  that  duty  devolved  upon  the  trustees  or  elders,  it  is 
manifest  that  none  of  these  bodies  have  ever  acted  for  the  pur- 
pose of  receiving  his  resignation.  If,  as  we  suppose,  it  was 
the  right  of  the  congregation  to  determine  whether  it  would 
be  received,  then  we  see  that  a  majority  of  all  the  members  re- 


1  This  number  was  a  minority  only  of  the  mem  bership. 
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quested  its  withdrawal,  which  was  done.  So  that  let  the 
power  to  accept  his  proposed  resignation  rest  where  it  may, 
there  is  no  evidence  in  this  record  that  it  was  ever  received, 
and  until  his  relation  of  pastor  for  the  church  had  been  ter- 
minated, he  had  the  right  to  officiate  in  that  capacity.  And, 
as  incident  to  that  right,  he,  and  those  desiring  to  attend  upon 
his  ministrations,  had  the  right  to  occupy  the  church  edifice 
for  the  purpose.  When  the  trustees  closed  the  building,  they 
perverted  the  property  from  its  original  use,  and  authority  to 
do  so  was  not  conferred  upon  them  by  the  minority  of  mem- 
bers convened  by  the  trustees. 

It  is,  however,  urged  that  the  act  complained  of  is  already 
performed,  and  there  is  nothing  to  restrain.  This  is  not  like 
a  simple  act  of  trespass.  It  is  a  continuing  act,  and  is  designed 
to  operate  upon  the  complainants,  to  deprive  them  of  their 
rights  in  the  future  as  well  as  in  the  past.  It  was  designed  to 
prevent  the  complainants  from  exercising  their  right  of  enter- 
ing the  church  for  the  purpose  of  engaging  in  acts  of  worship. 
To  prevent  this  continuing  injury  and  deprivation  of  right, 
the  court  has  the  authority  to  interpose  bj  its  restraining 
power,  and  to  grant  preventive  relief,  to  the  same  extent  that 
it  could  to  prevent  a  single  injurious  act.  For  these  reasons, 
the  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


The  City  of  Chicago  vs.  Timothy  Wright  et  al. 

Special  Assessments:  Scope  of  the  act  of  1861,  amending  the  charter  of 
Chicago. 
Section  28  of  the  act  of  February  18,  1861  (Private  Laws,  1861,  127), 
amendatory  of  the  charter  of  the  city  of  Chicago,  and  providing  that 
if  the  damage  to  any  person,  by  reason  of  any  public  improvement, 
be  greater  than  the  benefit  received,  or  if  the  benefit  be  greater  than 
the  damage,  in  either  case  the  commissioners  shall  strike  a  balance, 
and  carry  the  difference  forward  to  another  column,  so  that  the  as- 
sessment roll  may  show  what  amount  is  to  be  received  or  paid  by 
such  owners  respectively,  and  the  difference  only,  in  any  case,  shall 
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be*  collectable  of  them,  or  paid  to  them,  extends  to  all  public  im- 
provements originated  and  carried  on  to  completion  by  means  of 
.  assessments,  and  embraces  as  well  the  taking  of  private  property  for 
public  grounds,  streets  and  alleys,  as  their  improvement  after  they 
have  been  established.  Benefits  and  damages  under  said  section  are 
not  limited  to  assessments  for  opening  streets  and  alleys,  as  was  the 
case  with  the  class  of  improvements  specified  in  chapter  6  of  the 
charter  of  1851. 

Same  :  Assessment  roll  under  said  act. 
Where,  upon  application  for  judgment  against  certain  lots  specially  as- 
sessed to  defray  the  expenses  of  curbing,  paving,  macadamizing,  etc., 
certain  streets  in  Chicago,  it  was  objected  that  the  assessment  roll 
was  defective  in  not  showing  damages  as  well  as  benefits  to  property 
owners,  and  because  no  balance  was  struck  and  carried  forward  on 
said  roll,  as  required  by  section  28  of  the  act  of  1861  (Priv.  Laws, 
1861,  127),  there  being  no  column  for  damages,  and  none  for  the  bal- 
ances between  benefits  and  damages,  it  was  held,  that  judgment 
against  the  lots  was  properly  refused.  * 

Same  :  Summary  proceedings,  and  to  be  strictly  pursued. 
Summary  proceedings  by  special  assessment,  by  which  a  man's  prop- 
erty may  be  taken  from  him  without  his  consent,  and  where  there  is 
no  personal  service  of  process,  must  be  strictly  pursued;  and  this 
must  be  shown  on  the  face  of  the  proceedings. ! 

Same  :  Objections  to  roll;  when  they  may  be  taken. 
The  objection  to  a  special  assessment  roll,  that  it  does  not  show  dam- 
ages as  well  as  benefits,  and  the  differences  between  them,  since  it 
goes  to  the  origin  of  the  proceedings,  may  be  taken  before  the  court 
when  judgment  is  applied  for,  notwithstanding  the  property  owner 
failed  to  appear  and  make  it  before  the  common  council  when  the 
assessment  was  confirmed. 

Same. 
All  defects  appearing  on  the  face  of  the  proceedings,  which  go  to  show 
the  requirements  of  the  law  have  not  been  observed,  and  therefore 
that  the  court  had  no  legal  right  to  render  the  judgment,  can  be 
urged  on  appeal  or  error. 2 

Ekror  to  the  Superior  Court  of  Chicago. 
The  facts  are  sufficiently  stated  by  the  court. 
B.  F.  Ayre,  for  plaintiff  in  error.     Barker  <&  Taley,  for 
defendants  in  error. 

1  To  the  point  that  the  authority  granted  must  be  strictly  pursued,  see 
Cooley  on  Taxation,  257,  354;  Blackw.  Tax  Title  (4th  ed.),  43,  65,  66,  74, 
where  the  authorities  are  fully  collected. 

»See  Cooley  on  Taxation,  528,529. 
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*Beeese,  J.  This  record  shows  an  application  to  [195*] 
the  superior  court  of  Chicago,  for  judgment  against 
certain  lots  specially  assessed  to  defray  the  expenses  for  curb- 
ing and  filling  and  paving  with  "  Nicholson  pavement "  Wells 
street,  from  Madison  street  to  the  north  line  of  Adams  street, 
and  for  macadamizing  Wells  street  from  the  north  line  of 
Adams  street  to  the  roadway  of  Yan  Buren  street. 

The  report  of  the  city  collector  and  his  petition  for  judg- 
ment were  filed  in  the  clerk's  office  of  the  superior  court,  on 
the  2d  day  of  February,  1863,  at  a  term  of  that  court  then 
holding,  when  the  objections  made  by  the  defendants  in  error 
to  the  entry  of  a  judgment  against  them,  or  their  lots,  were 
sustained  and  the  cause  brought  here  by  the  city  of  Chicago, 
by  writ  of  error. 

The  errors  assigned  question  the  decision  of  the  court  in 
sustaining  the  objections,  and  in  refusing  to  render  judgment 
against  the  lots  specified  in  the  objections. 

Twelve  objections  were  made  by  the  defendants  here, 
but  *there  is  nothing  in  the  record  showing  which  of  [196*] 
them  were  sustained. 

We  deem  it  necessary  to  examine  but  one  of  them,  which 
is  the  fourth  in  the  order  they  were  presented. 

That  objection  is  as  follows:  Because  the  assessment  roll  is 
defective  in  not  showing  damages  as  well  as  benefits  to  prop- 
erty owners,  as  required  by  the  28th  section  of  the  act  amend 
atory  of  the  city  charter,  of  February  18,  1861,  and  because 
no  balance  is  struck  and  carried  forward  on  said  assessment 
roll,  as  required  by  said  section,  and  no  sufficient  assessment 
roll  was  ever  filed  with  the  city  clerk  as  required  by  section 
26  of  said  act. 

Section  28  of  the  act  of  February  18,  1861,  is  as  follows: 
If  the  damage  to  any  person,  by  reason  of  any  public  improve- 
ment, be  greater  than  the  benefit  received,  or  if  the  benefit  be 
greater  than  the  damage,  in  either  case  the  commissioners 
shall  strike  a  balance  and  carry  the  difference  forward  to  an- 
other column,  so  that  the  assessment  roll  may  show  what 
amount  is  to  be  received  or  paid  by  such  owners  respectively, 
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and  the  difference  only,  in  any  case,  shall  be  collectable  of 
them,  or  paid  to  them.     Private  Laws  of  1861,  page  127. 

It  is  claimed  by  the  city  that  this  section  has  no  applica- 
tion to  the  improvements  contemplated  by  this  assessment, 
but  to  another  class  denominated  in  chapter  six  of  the  charter 
of  1851,  as  assessments  for  opening  streets  and  alleys,  and 
this  idea  seems  to  be  based  on  the  fact  that  section  eight  of 
that  chapter  is  almost  identical  with  this  we  are  now  consid- 
ering, the  only  difference  being,  in  the  28th  section,  the  words 
"  by  reason  of  any  public  improvements' '  are  inserted. 

The  act  of  1851  had  for  its  object  the  reducing  of  the  origi- 
nal act  incorporating  the  city  and  the  several  acts  amendatory 
thereto  into  one  act,  and  to  amend  them,  and  the  act  of  1861 
was  designed  to  reduce  them  all,  including  the  act  of  1851, 
and  acts  passed  subsequent,  into  one  act. 

In  doing  this  it  was  deemed  proper,  for  the  purpose  of  pro- 
curing uniformity  in  the  assessment  rolls,  or  for  some  other 
purpose,  to  extend  section  eight  of  the  act  of  1851,  to 
[197*]  all  public  ^improvements,  and  not  confine  it  to  assess- 
ments for  opening  streets  and  alleys  only.  Hence  the 
language  of  the  28th  section.  While,  before  the  act  of  1861, 
benefits  and  damages  were  limited  to  a  certain  description  of 
improvements,  by  the  act  of  1861,  they  were  to  be  regarded 
whenever  any  public  improvement  should  be  originated  and 
carried  on  to  completion  by  means  of  assessments. 

The  language  of  the  section  is  plain  and  unambiguous  — it 
embraces  all  public  improvements ;  if  it  does  not,  there  would 
seem  to  have  been  no  necessity  for  amending  section  eight  of 
the  old  act.  We  are  clearly  of  opinion  that  this  section  em- 
braces as  well  the  taking  of  private  property  for  public 
grounds,  streets  and  alleys,  as  their  improvement  after  they 
have  been  established. 

This  assessment  roll  is  headed  thus:  "  School  section  addi- 
tion to  Chicago."  It  has  columns  with  these  heads  only: 
Name  of  owner,  Part  of  lot  or  land,  Sub-lot,  Lot,  Block,  Val- 
uation, Assessment  of  benefits;  with  no  column  for  damages, 
and  none  in  which  to  enter  the  differences  after  a  balance  is 
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struck  between  benefits  and  damages;  so  that  this  assessment 
roll  does  not  show  what  amount  is  to  be  received,  or  paid,  by 
such  owners  respectively. 

This  assessment  roll  is  the  foundation  of  the  proceedings, 
and,  being  defective,  the  superior  court  properly  refused  a 
judgment  against  these  owners,  and  its  judgment  must  be  af- 
firmed. It  is  a  well  settled  rule,  that  summary  proceedings 
of  this  kind,  by  which  a  man's  property  may  be  taken  from 
him  without  his  consent,  and  where  there  is  no  personal  ser- 
vice of  process,  must  be  strictly  pursued,  and  this  must  be 
shown  on  the  face  of  the  proceedings.  Chicago  v.  Hock 
Island  E.  R.  Co.,  20  111.,  286. 

They  should  show,  at  least,  a  correct  starting  point,  a  valid 
basis  for  the  proceeding.  The  defendants  have  an  interest, 
that  the  assessment  roll  shall  show  whether  they  are  to  be 
debtors  or  creditors,  by  means  of  the  proposed  improvements. 
This  roll  does  not  show  that  the  question  of  damages  was  even 
considered  by  the  commissioners.  We  cannot  say  an 
owner  of  a  *lot  may  not  be  damaged  more  than  he  is  [198*] 
benefited,  even  by  a  "  Nicholson  pavement,''  and  may 
be  a  recipient  for  damages  rather  than  a  debtor  for  benefits; 
but  both  are  to  be  considered,  entered  in  proper  columns,  and 
a  balance  struck,  to  be  carried  forward  to  another  column. 
This  becomes  the  evidence  of  the  lot  owner's  rights,  and  it  is 
required  by  the  statute. 

As  the  objection  goes  to  the  origin  of  the  proceedings,  the 
defendants  are  not  precluded  from  availing  of  it  before  the 
court,  notwithstanding  they  failed  to  appear  and  make  it  be- 
fore the  common  council.  All  defects  appearing  on  the  face 
of  the  proceedings,  which  go  to  show  the  requirements  of  the 
law  have  not  been  observed,  and,  therefore,  that  the  court 
had  no  legal  right  to  render  the  judgment,  can  be  urged  on 
appeal  or  error.  As  in  an  ordinary  suit  at  law,  a  default  is 
taken,  the  supreme  court  cannot,  on  appeal  or  error,  inquire 
into  the  facts  of  the  case,  but  they  can  pronounce  upon  the 
legality  of  the  proceedings,  and  on  the  right  of  the  court  be- 
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low  to  render  any  judgment  in  the  case.     The  judgment  is  af- 
firmed. 
Judgment  affirmed. 


"Willam  R.  Smith  vs.  Alfred  Smith. 

Foreclosure  :  Where  a  portion  only  of  the  debt  is  due.1 
Where  upon  a  bill  to  foreclose  a  mortgage  given  to  secure  several  notes 
maturing  at  different  times,  and  containing  a  power  of  sale,  to  pay 
"  the  principal  and  interest  which  shall  then  be  due  on  said  notes,  or 
any  part  thereof,  together  with  costs,"  etc.,  the  court  decreed  that,  in 
the  event  of  a  sale  of  the  premises  under  the  decree,  out  of  the  pro- 
ceeds of  the  sale  should  be  paid,  besides  the  amount  past  due,  the 
notes  not  due  with  interest  to  the  time  of  sale,  it  was  held  that  this 
was  erroneous,  as  it  was  practically  a  foreclosure  of  the  mortgage 
upon  those  notes  as  well  as  upon  those  which  were  due.  The  court 
in  such  a  case  cannot  decree  a  foreclosure  for  more  than  is  author- 
ized by  the  terms  of  the  power  of  sale  in  the  mortgage  to  sell  the 
premises  to  pay,  viz.,  the  principal  and  interest  then  due,  etc.,  as 
stated  above. 

Same:  Effect  of . 
If  the  holder  of  the  mortgage  elects  to  sell  under  the  power,  or  to  fore- 
close in  chancery,  he  can  only  sell,  or  foreclose,  for  the  amount  then 
due  according  to  the  terms  of  the  mortgage,  and  this  of  necessity 
will  be  a  release  of  the  security  for  the  amount  not  due.* 

Appeal  from  Superior  Court  of  Chicago. 

Foreclosure  bill  filed  by  appellee  against  appellant  (who  was 
a  purchaser  of  part  of  the  mortgaged  premises),  and  others. 
Several  promissory  notes  maturing  at  different  times  were  se- 

1  See  Vansant  v.  Allmon,  23  111.,  81 ;  Morganstern  v.  Klees,  30  id.,  422 
(interest) ;  Ottawa  Northern  Plankroad  Co.  v.  Murray,  15  id.,  336  (where 
failure  to  pay  installment  makes  the  whole  principal  mature);  Heath*?. 
Hall,  60  id.,  344  (assignee  may  exercise  the  option  to  declare  all  the  notes 
due  in  default  in  paying  a  part);  Trustees  v.  Davison,  65  id.,  124. 

9  Mines  «.  Moore,  41  111.,  273 ;  Rains  v.  Mann,  68  id.,  264.    See  also  Kim- 
mell  v.  Williard,  1  Doug.  (Mich.),  217  (under  Rev.  Stat.,  Mich.,  1838,  p.  501). 
See  Comp.  Laws,  Mich.,  1857,  sec.  5178;  2  Comp.  Laws,  1871,  p.  1922,  sec. 
6913. 
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cured  by  the  mortgage  in  question,  only  a  portion  of  which 
had  matured  at  the  time  of  the  filing  of  the  bill.  The  decree, 
which  was  for  the  complainant,  found  $8,084  as  the  amount 
overdue  and  not  paid,  and  decreed  its  payment  with  interest 
and  costs  within  thirty  days  thereafter,  and,  in  case  of  non- 
payment, that  a  sale  be  made  of  the  premises  undivided,  and 
that  said  sum  of  $8,084  with  interest,  and  the  principal  of  the 
notes  not  yet  matured,  with  interest  to  the  time  of  sale,  be 
paid  from  the  proceeds. 

Appellant  alone  appealed. 

W.  B.  Smith,  in  person.     Waite  <&  Towne,  for  appellee. 

Caton,  C.  J.  *¥e  think  the  court  erred  in  decreeing  [202*] 
that  in  the  event  of  a  sale  of  the  premises  under  the 
decree,  out  of  the  proceeds  of  the  sale,  the  two  notes  not  due 
should  be  paid.  This  was  practically  a  foreclosure  of  the 
mortgage  upon  those  notes,  as  well  as  upon  those  which  were 
due.  The  court  could  not  decree  a  foreclosure  for  more  than 
was  authorized  by  the  terms  of  the  power  of  sale  in  the  mort- 
gage to  sell  the  premises  to  pay,  and  that  was  "  the  principal 
and  interest  which  shall  then  be  due  on  said  notes,  or  any 
part  thereof,  together  with  costs,"  etc.  If  the  party  elected 
to  sell  under  the  power,  or  to  foreclose  in  chancery,  he  could 
only  sell,  or  foreclose,  for  the  amount  then  due  according  to 
the  terms  of  the  mortgage,  and  this  of  necessity  would  be  a 
release  of  the  security  for  the  amount  not  due.  The  decree 
is  reversed  and  the  cause  remanded. 

Decree  reversed. 
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William  James,  Coroner,  use,  etc.,  Geo.  Smith  and  Elisha 
W.  Willard,  vs.  Oscar  Stratton  et  al. 

Execution  :    Levy  of,  on  interest  of  a  partner  in  personal  property.1 
The  interest  of  a  partner  in,  or  joint  owner  of,  personal  property  is 
liable  to  levy  and  sale  on  execution  against  him/  and  replevin  can- 
not be  maintained  for  the  property  taken,  by  the  other  joint  />wner 
or  partner  against  the  officer  making  the  levy. 

Witnesses  :    Competency  and  incompetency  on  ground  of  interest.1 
In  a  trial  of  the  right  of  property  levied  on  under  execution,  the  defend- 
ant in  execution  is  a  competent  witness  for  the  claimant  of  the  prop- 
erty. 

SAME. 

But  in  such  case,  the  defendant  in  execution  is  incompetent  as  a  witness 
for  the  plaintiff  in  execution,  as  he  has  a  direct  interest  to  subject  the 
property  to  sale  on  the  execution.  Clifton  v.  Bogardus,  1  Scam.,  32, 
and  Miller  v.  Dobson,  1  Gilm.,  572,  adhered  to;  and  Gray  v.  Morey, 
26  111.,  414,  distinguished,  in  that  the  witness  in  that  case  was  re- 
leased ;  and  qualified  so  far  as  it  held  the  witness  competent  on  gen- 
eral grounds. 

Error  to  Superior  Court  of  Chicago. 

Debt  brought  by  plaintiffs  in  error  against  defendants  in 
error,  on  a  replevin  bond  executed  upon  the  replevy  by  Strat- 
ton of  certain  cattle  seized  on  execution  issued  upon  a  judg- 
ment in  favor  of  Smith  &  Willard  against  Samuel  Woodward, 
it  being  claimed  by  Stratton  that  said  cattle  were  owned  by 
him,  Stratton,  alone,  and  not  jointly  with  Woodward. 

The  judgment  below  was  for  plaintiff  with  nominal  dam- 
ages, and  the  assignment  of  error  questions  the  competency 
of  said  Woodward  as  a  witness  for  plaintiffs  in  execution,  as 
to  who  owned  said  cattle. 

1  As  to  taking  an  account  upon  levy  made  under  execution  against  one 
partner,  upon  partnership  goods,  see  Newhall  v.  Buckingham,  14  111.,  405. 

As  to  the  lien  acquired  by  a  judgment  creditor  of  one  partner  by  a 
levy  on  debtor's  interest  in  partnership  goods,  see  Rainey  v.  Vance,  54 
id.,  29. 

As  to  interest  acquired  by  purchaser,  see  Chandler  v.  Lincoln,  52  id.,  74. 

*  White  v.  Jones,  38  111.,  160. 

8  By  statute,  interest  no  longer  disqualifies  a  witness,  but  only  goes  to 
his  credibility.    Rev.  Stat.  1874,  p.  488. 
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Hervey,  Anthony  c&  Gait,  for  plaintiffs  in  error.  E.  W. 
Evans,  for  defendants  in  error, 

*  Walker,  J.  The  levy  under  the  execution  was  [204*] 
made  under  a  claim  that  Woodward  and  defendant  in 
error,  Stratton,  were  partners,  or  joint  owners  of  the  cattle. 
If  this  were  true,  there  can  be  no  question  that  Woodward's 
interest  in  the  property  was  liable  to  levy  and  sale  under  the 
execution,  and  the  suit  in  replevin  could  not  be  maintained. 
But  if,  on  the  contrary,  the  cattle  belonged  alone  to  defendant 
£n  error,  he  had  a  right  to  retain  them.  It  seems  to  be  clear, 
from  the  evidence,  that  Woodward  and  defendant  in  error 
had  undertaken  to  purchase  the  cattle  on  joint  account,  each 
to  furnish  a  portion  of  the  funds  necessary  for  the  purpose. 
But  it  is  equally  clear  that  Woodward  failed  to  furnish  his 
part,  and  that  defendant,  on  his  own  account,  obtained  the 
necessary  means  and  paid  for  all  of  the  cattle. 

It  also  appears  that  the  portion  of  the  cattle  contracted  for 
by  Baker  was  on  the  joint  account  of  Woodward  and  defend- 
ant in  error,  and  that  Woodward,  by  arrangement,  was  to  send 
six  hundred  dollars  to  Agency  City,  to  pay  for  his  interest  in 
the  cattle  to  be  purchased;  but  after  waiting  some  days,  the 
money  failing  to  come,  and  the  owners  refusing  to  deliver  the 
cattle  until  they  were  paid,  defendant  in  error  bor- 
rowed *the  money,  paid  for  them,  shipped  them  in  his  [205*] 
own  name  to  himself  as  consignee  in  Chicago.  He 
paid  the  freight,  and  refunded  the  money  borrowed.  Nov  is 
there  anything  in  the  evidence  from  which  it  can  be  inferred 
that  any  portion  of  the  money  was  furnished  by  Woodward. 

The  only  evidence  of  a  partnership  was  Baker's  statement 
that  they  informed  him  in  June,  1859,  that  they  were  part- 
ners. The  jury  evidently  disregarded  this  as  evidence  of  a 
partnership,  and  treated  the  transaction  as  a  proposition  to 
make  a  joint  purchase,  which  was  not  consummated.  The 
only  evidence  of  the  partnership  was  Baker's  statement  of 
their  admission  to  him  some  months  previous.  There  was  no 
evidence  of  acts  or  other  declarations  tending  to  establish  that 
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relation.  The  jury  disregarded  his  statement,  and  whilst  a 
different  finding  might  have  been  more  satisfactory,  yet  the 
opportunity  of  the  jury,  whose  province  it  was  to  weigh  the 
evidence,  was  better  than  ours  to  determine  what  credit  it  was 
entitled  to  receive.  The  fact  that  defendant  in  error  borrowed 
the  money  on  his  own  individual  responsibility,  paid  the 
freight,  shipped  the  cattle  in  his  own  name  and  to  himself  as 
consignee,  rebuts  the  presumption  of  a  partnership,  and  was, 
no  doubt,  considered  by  the  jury  as  entitled  to  more  weight 
than  the  statement  of  Baker.  And  we  are  not  prepared  to 
say,  that  the  finding  is  so  clearly  against  the  evidence,  as  to 
require  a  reversal  of  the  judgment  of  the  court  below  in  refus- 
ing to  grant  a  new  trial. 

The  refusal  of  the  court  below,  to  permit  Woodward  to 
testify  as  a  witness  on  behalf  of  plaintiff  in  error,  is  urged  as 
a  ground  of  reversal.  The  mere  fact  that  a  party  is  a  defend- 
ant in  execution  which  is  levied  upon  property,  his  title  to 
which  is  disputed,  does  not  disqualify  him  as  a  witness  on 
behalf  of  the  claimant  of  the  property.  Clifton  v.  Bogardus, 
1  Scam.,  32;  Miller  v.  Dohson,  1  Gilm.,  572.  Under  this 
rule,  Woodward  might  have  been  called  by  defendant  in  error; 
but  the  question  is  presented  whether  the  plaintiff  in  the  exe- 
cution had  the  right  to  make  him  his  witness.  This  depends 
upon  whether  he  had  a  disqualifying  interest  in  the  event  of 

the  suit. 
[206*]       *If  the  property  was  held  liable  to  levy  and  sale  on 

the  execution,  it  would  pay  Woodward's  debt  to  the 
extent  of  the  proceeds  of  the  sale.  If,  on  the  contrary,  it  was 
held  to  be  the  property  of  defendant  in  error,  he  would  still 
be  liahle  to  pay  the  debt.  So  that  if  the  suit  terminated  in 
one  way,  his  debt  would  be  satisfied ;  if  the  other,  he  would 
still  be  liable.  His  interest,  then,  was  to  subject  the  proj^erty 
to  sale  on  the  execution,  and  it  was  direct  and  immediate. 
And  it  was  clearly  a  disqualifying  interest,  sufficient  to  pre- 
vent him  from  testifying  in  favor  of  the  plaintiff  in  execution. 
The  claimant  of  the  property,  however,  had  the  right,  if  he 
chose  to  do  so,  to  call  him,  notwithstanding  his  interest. 
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The  case  of  Gray  v.  Morey,  26  111.,  414,  is  referred  to  as 
authority  that  the  witness  should  have  been  admitted  to  testify. 
In  that  case  the  witness  had  been  released,  and  was  thereby 
rendered  competent.  And  in  so  far  as  he  was  held  competent 
on  general  grounds,  it  was  unnecessary  to  the  decision  of  the 
case.  The  former  adjudications  of  this  court  were  also  refer- 
red to  in  support  of  the  competency  of  the  witness,  which, 
upon  examination,  are  found  to  lay  down  the  opposite  rule. 
Upon  an  examination  of  the  cases,  we  are  clearly  of  the  opinion 
that  the  distinction  should  have  been  taken  in  the  case  of 
Gray  v.  Morey,  that  the  defendant  in  execution  was  incom- 
petent as  a  witness  for  plaintiff  in  execution,  but  might  be 
called  by  the  claimant  of  the  property  against  his  interest. 
We  therefore  adhere  to  the  rule  announced  in  the  cases  of 
Clifton  v.  Bogardus  and  Miller  v.  Dobson.  The  court  below 
committed  no  error  in  excluding  this  witness  from  testifying 
on  the  trial,  and  the  judgment  of  that  court  is  affirmed. 

Judgment  affirmed. 


*The  Chicago   South    Branch   Dock  Company  vs.  [207*] 
George  W.  Dunlap  and  Baylor  H.  Gwathmey. 

Setoff:    Only  legal  demands  the  subject  of.1 
Though  mutual  demands  may  be  set  off,  and  damages  growing  out  of  the 

1  As  to  what  claims  or  demands  are  the  subject  of  setoff,  see,  also,  Ed- 
wards  v.  Todd,  1  Scam.,  462 ;  Ryan  v.  Burger,  16  111.,  28 ;  Irwin  v.  Wright, 
1  Scam.,  136;  Pettis  v.  Westlake,  3  id.,  535;  Kelly  v.  Garret,  1  Gilm.,  649; 
City  of  Springfield  v.  Hickox,  2  id.,  241 ;  Rae  v.  Hurlburt,  17  111.,  572 
(judgments);  Ayres  fo.  McConnell,  15  id.,  230;  King  v.  Bradley,  44  id., 
342 ;  Gaddis  v.  Leeson,  55  id.,  522. 

As  to  unliquidated  damages,  see  Edwards  v.  Todd,  1  Scam.,  462;  Nichols 
v.  Ruckells,  3  id.,  298;  Kaskaskia  Bridge  Co.  v.  Shannon,  1  Gilm.,  15 ;  Sar- 
geant  v.  Kellogg,  5  id.,  273 ;  Crabtree  v.  Kile,  21  111.,  185 ;  Parkinson  «. 
Trousdale,  3  Scam.,  367  (in  equity) ;  Hawks  v.  Lands,  3  Gilm.,  277 ;  De 
Forest  v.  Oder,  42  111.,  500;  Robison  v.  Hebbs,  48  id.,  408;  Wade  v.  Wade,  12 
id.,  89  (in  equity). 
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A  person  may  own  a  tract  of  land  heavily  timbered,  which 
he  may  be  desirous  of  having  cut  down  and  removed.  Should 
a  party,  without  any  authority  of  the  owner,  yet  with  his 
knowledge,  go  upon  the  land,  fell  the  timber  and  remove  it 
for  his  own  purposes,  it  could  not  be  said,  in  an  action  brought 
by  the  owner  for  the  value  of  the  timber,  that  here  were  mu- 
tual demands,  one  of  which  must  be  set  off  against  the  other, 
and  that  the  true  measure  of  damages,  what  is  the  timber 
worth  over  and  above  the  expense  of  cutting  and  removing  it. 
The  true  criterion,  we  think,  is,  What  was  the  timber  worth  to 
him  who  appropriated  it?  So  if  one  owns  a  large  manure 
heap,  and  another,  with  the  knowledge  of  the  owner,  but  with- 
out any  agreement,  removes  it,  and  sells  it  and  otherwise  ap- 
propriates, the  question  is  not  the  difference  in  value  between 
removing  the  manure  and  the  manure  in  pile,  but  what 
[211*]  was  it  *  worth  to  him  who  appropriated?  So  with  this 
clay,  though  it  might  have  been  a  benefit  for  the 
plaintiff  to  have  it  excavated  and  removed  out  of  the  way,  the 
inquiry  is,  What  was  this  clay  worth  to  the  defendants  who 
appropriated  it  to  their  own  gain  and  profit? 

There  was  error  in  refusing  to  give  the  plaintiff's  first  in- 
struction, and  in  giving  the  defendants'  first  and  second 
instructions,  for  the  one  is  the  converse  of  the  others.  For 
these  errors,  the  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Robert  Barclay  vs.  Harvey  L.  Ross. 

Pleading  :  Oyer,  variance  and  demurrer. 
Where  in  an  action  upon  a  promissory  note  given  by  defendant  upon 
the  purchase  of  land,  for  which  defendant  takes  the  vendor's  bond 
to  make  a  deed  of  conveyance  from  the  obligor  and  wife,  the  plea 
sets  up  that  the  obligor  thereby  agreed  to  make  to  defendant  a  deed 
from  obligor  and  wife  with  general  warranty,  upon  oyer  of  the  deed 
and  demurrer,  such  variance  will  be  fatal. 
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Plea  :  Muft  not  profess  to  answer  one  count  and  answer  another.1 
Where  a  plea  professes  to  answer  the  first  count  of  a  declaration,  and 
then  goes  on  with  a  statement  of  facts  which  is  only  applicable  to  the 
second  count,  which  it  does  not  profess  to  answer,  thus:  "Now 
eomes  the  said  defendant  *  *  *  and  defends  etc.,  as  to  said  first 
count,  when,  etc.,  and  says,  as  to  the  second  count  in  said  declaration, 
that,"  etc.,  it  will  be  bad  on  demurrer. 

Same:    Mistake  in  name  of  party  in  averment;  when  demurrable. 
Where  a  plea  in  making  an  averment  states  that  "said  plaintiff  in  fact 
says  that  said  plaintiff  did  not  in  fact  make,"  etc.,  it  will  be  demur- 
rable. 

Appeal  from  Circuit  Court  of  Mercer  County. 

Assumpsit  by  appellee  against  appellant  upon  promissory 
notes,  which  were  declared  upon  specially  in  the  first  two 
counts  of  the  declaration.  The  pleas  are  sufficiently  stated 
by  the  court. 

Glover ■,  Cook  &  Campbell,  for  appellant.  C.  M.  Harris, 
H.  M.  Weacl  and  A.  G.  Kirkjpatrick,  for  appellee. 

^Caton,  C.  J.  Both  special  pleas  were  bad,  and  the  [213*] 
demurrers  to  them  were  properly  sustained.  The  first 
of  these  pleas  sets  out  the  substance  of  a  bond  for  which  the 
note  was  given,  which  is,  that  the  plaintiff  and  wife  should 
make  to  the  defendant  a  deed  to  certain  premises,  with  cove 
nants  of  warranty.  The  demurrer  sets  out  the  bond,  on  oyer, 
from  which  it  appears  that  it  did  not  require  the  plaintiff  to 
make  a  warranty  deed  to  the  premises.  This  was  a  material 
variance  for  which  it  would  have  been  excluded  on  the  trial. 
If  a  plea  constituting  a  good  defense  could  have  been  drawn 
on  this  bond,  it  would  have  been  a  different  plea  from  the  one 
to  which  the  demurrer  was  filed.  The  next  plea  sets  out  the 
bond  correctly,  but  is  still  liable  to  two  fatal  objections.     This 

•As  to  pleas  failing  to  answer  all,  or  so  much  of  the  declaration  as  they 
profess  to  answer,  see  Buckmaster  v.  Beames,  4Gilm.,  443;  Frink  ».  King,  3 
Scam.,  144;  Hinton  v.  Husbands,  3  id.,  187;  Goodrich  v.  Reynolds,  31  111., 
490 ;  Moir  v.  Harrington,  22  id.,  40 ;  Snyder  v.  Gaither,  3  Scam.,  91 ;  Harpham 
v.  Haynes,  30  111.,  404;  Illinois  Central  R.  R.  Co.  v.  Leidig,  64  id.,  151; 
George  v.  Bischoff,  68  id.,  236;  Gilbert  v.  Bone,  64  id.,  513;  People  v.  Me 
Cormack,  68  id.,  226;  Hatfield  v.  Cheaney,  76  id.,  488. 
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materials,  ought,  in  the  apportionment  of  the  proceeds  of  the 
sale  of  the  lots  and  improvements,  to  be  added  to  the  value 
of  the  bare  lots  in  behalf  of  said  mortgagee;  and  the  refusal 
of  the  court  to  decree  the  sale  of  said  lots  and  improvements 
and  so  apportion  the  proceeds,  and  the  decreeing  of  a  sale  of 
the  church  edifice  without  the  lots,  were  assigned  as  error. 

Scates,  McAllister  and  Jewett,  for  plaintiff  in  error.     Her- 
vey,  Anthony  and  Gait,  for  defendants  in  error. 

[218*]  ^Walker,  J.  The  decree  in  this  case  ordered  the 
sale  of  the  church  edifice,  without  the  lots  upon  which 
it  stood,  which  is  assigned  for  error.  The  third  section  of 
the  mechanics'  lien  law, l  provides  that  the  person  holding 
such  a  lien  may,  upon  petition  to  the  circuit  court,  obtain  an 
order  for  the  sale  of  the  property  upon  which  the  improve 
ments  have  been  made.  The  fifth  section  of  the  act  provides 
the  manner  in  which  all  parties  in  interest  shall  be  brought 
before  the  court.  The  twelfth  section  requires  the  court,  on 
the  trial  of  the  cause,  to  ascertain  the  amount  due  each  cred- 
itor, and  to  direct  the  application  of  the  proceeds  of  the  sale 
to  each,  in  proportion  to  their  several  amounts. 

The  fourteenth  section  declares  that  if  any  part  of  the 
premises  can  be  separated  and  sold  without  damage  to  the 
whole,  and  if  its  value  should  be  sufficient  to  satisfy  the  de- 
cree, the  court  may  order  a  sale  of  that  part.  It  will 
[219*]  be  seen  that  *the  fourteenth  section  only  authorizes 
the  property  to  be  divided  when  it  can  be  done  with- 
out injury.  The  division  ordered  by  this  decree  would  neces- 
sarily involve  many  inconveniences,  which  could  not  but  pro- 
duce injury.  If  the  building  was  sold  independent  of  the 
ground  upon  which  it  stood,  so  long  as  it  remained,  it  could 
not  be  used  by  the  purchaser  without  trespassing  upon  the 
owner  of  the  lots.  He  might  require  its  removal,  and  upon 
a  failure  to  do  so,  have  it  done  himself,  and  if  it  could  be  re- 
moved, it  would  be  attended  with  such  expense  as  to  greatly 

1  See  Rev.  Stat.  1845,  p.  344. 
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depress  its  value.  To  tear  it  down  would  destroy  its  value, 
except  the  worth  of  the  materials,  and  to  permit  it  to  remain, 
would  entirely  deprive  the  owner  of  the  soil  of  all  means  of 
enjoying  the  ground  it  occupies.  These  considerations  would, 
no  doubt,  produce  a  large  depression  in  the  price  on  such  a 
sale,  and  to  such  an  extent  as  to  render  it  improper. 

The  fifteenth  section  of  the  act  provides  that  persons  hav- 
ing liens  not  due  may  become  parties  to  the  suit,  and  have 
them  allowed,  subject  to  a  deduction  of  interest  from  the  date 
of  the  judgment  until  they  become  due  and  payable.  Under 
'this  provision,  the  mortgagee  was  properly  made  a  party  to 
the  proceeding.  And  under  this  section  the  court  was  re- 
quired to  ascertain  the  amount  of  his  lien,  and  decree  its  pay- 
ment, although  it  was  not  due,  and  then  have  ordered  the  sale 
of  the  whole  property.  The  fourteenth  section  only  author- 
izes a  division  of  the  property,  when  it  can  be  made  without 
injury,  and  when  the  part  which  is  separated  will  be  sufficient 
to  pay  all  of  the  claims,  but  not  for  the  purpose  of  the  pay- 
ment only  of  a  part  of  the  claims.  This  decree  was  therefore 
erroneous  in  both  of  these  respects. 

The  twentieth  section  of  the  act  declares  that  no  incum- 
brance upon  the  land,  created  before  or  after  making  the  con- 
tract for  improvements,  under  the  law,  shall  operate  upon  the 
building  erected,  or  materials  furnished,  until  the  persons 
performing  the  labor,  or  furnishing  the  materials,  are  paid. 
And  upon  questions  arising  between  previous  incumbrances 
and  creditors  under  the  act,  it  is  provided  that  the  prior  in- 
cumbrance shall  be  preferred  to  the  extent  of  the  value  of  the 
land,  at  the  time  of  making  the  contract. *  It  is  also 
declared  that  the  court  shall  ^ascertain  by  jury  or  oth-  [220*] 
erwise,  as  may  be  required,  what  proportion  of  the 
proceeds  of  the  sale  shall  be  paid  to  the  several  parties  in  in- 
terest. It  will  be  seen  that  the  mortgagee  had  a  first  lien 
upon  the  lots,  to  the  full  extent  of  their  value,  if  required  to 
pay  his  debt.     He  also  had  a  subsequent  lien  on  the  building, 

1  In  order  to  take  precedence,  it  must  be  recorded.    Thielman  v.  Carr,  75 

111.,  385. 
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subject  to  the  first  lien  of  the*  workmen  thereon.  They  in 
like  manner  had  a  prior  lien  on  the  edifice,  and  a  subsequent 
lien  on  the  lots.  These  were  the  rights,  and  this  was  the  rela- 
tion of  the  parties.  Each  had  a  right  to  have  his  debt  satis- 
fied out  of  the  fund  upon  which  he  had  a  first  lien ;  and  if  it 
was  not  sufficient,  out  of  any  surplus  that  might  remain  after 
satisfying  that  lien. * 

The  court  should  therefore  have,  by  a  jury  or  master,  ascer- 
tained the  separate  value  of  the  lots,  and  of  the  building,  and 
upon  it  decreed  the  payment  of  the  several  claims. 2  By  it 
the  court  should  have  ordered  the  payment  of  the  mortgage 
out  of  the  proportion  of  the  fund  arising  from  the  lots,  and 
the  mechanics  out  of  that  arising  from  the  building.  If  the 
lots  were  three-tenths  of  the  value  of  the  entire  property, 
then  that  proportion  of  the  money  should  be  applied  to  the 
payment  of  the  mortgage,  and  the  other  seven-tenths  to  the 
payment  of  the  lien  of  the  mechanics.  If  the  whole  of  either 
fund  were  not  necessary  to  pay  the  lien  upon  it,  that  lien 
should  be  paid  in  full,  and  then,  if  necessary,  the  surplus  of 
that  fund  should  be  applied  to  the  unpaid  portion  of  the  lien 
on  the  other  fund.  And  if  any  surplus  remained  after  pay- 
ing all  the  claim,  it  would  be  paid  to  the  owners. 

The  decree  of  the  court  below  is  reversed,  and '  the  cause 
remanded. 

Decree  reversed. 

1  See  Smith  v.  Moore,  26  111.,  392;  Raymond  v.  Ewing,  26  id.,  329;  Jud- 
son  v.  Stephens,  75  id.,  255  (work  done  for  tenant). 

Preference  of  lienees  extends  only  to  the  enhanced  value  they  have 
given  to  the  property,  not  to  other  improvements  made  by  mortgagor. 
Clark  v.  Moore,  64  111.,  374. 

2  Where  there  are  prior  incumbrances,  the  decree  of  sale  must  settle  the 
priorities  and  apportion  the  proceeds.  Tracy  v.  Rogers,  69  111.,  662;  Lunt 
v.  Stephens,  75  id.,  507. 
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New  England  Fire  and  Marine  Insurance  Company  vs. 
George  H.  Wetmore  et  al. 

Fire  Insurance  :  Parties  plaintiff;  interest. 
It  is  a  general  principle  that  in  order  to  entitle  the  insured  in  a  policy 
of  insurance  against  loss  by  fire,  to  recover  thereon,  he  must  have  an 
interest  in  the  insured  property  at  the  time  of  the  loss.1 

Sa.me:  Where  policy  has  been  assigned. 

But  this  principle  is  not  universally  applicable;  for  where  the  assured 
has,  with  the  consent  of  the  insurers,  assigned  his  interest  to  another 
party  the  action  is  properly  brought  in  the  name  of  the  insured  for 
tne  use  of  the  party  to  whom  he  has  so  assigned  his  interest;  and 
the  fact  of  the  assured's  having  no  interest  in  the  insurance,  at  the  time 
of  the  loss,  cannot  affect  the  right  of  the  plaintiff  to  sue  and  recover 
for  the  benefit  of  the  assignee. 

Same. 
The  assignee  of  a  policy  of  insurance  cannot  maintain  an  action  thereon 
in  his  own  name,  unless  it  is  authorized  by  the  act  incorporating  the 
insurance  company,  or  by  the  general  law.9 

Same  :  Amount  and  nature  of  interest. 
If  it  is  necessary  that  the  assured  have  an  interest  in  the  insurance  at 
the  time  of  the  loss,  where  action  is  brought  by  him  for  the  use  of 
the  assignee,  the  amount  of  interest  or  kind  is  not  material,  so  that  it 
is  a  subsisting  interest. 

Same. 
Where  a  mortgagee  procured  an  insurance  upon  his  mortgage  interest, 
and  subsequently  and  prior  to  a  loss,  assigned  the  notes  and  mort- 
gage with  his  interest  in  the  policy  to  another  person,  with  the  con- 
sent of  the  company,  it  was  held,  that,  if  an  interest  at  the  time  of 
loss  were  necessary  (which,  upon  principle,  the  court  thought  was 
not),  the  liability  of  the  assured  upon  his  indorsement,  and  his  inter- 
est, that  the  insurance  money  should  go  to  the  satisfaction  of  the  notes, 
was  a  sufficient  interest  to  support  an  action  on  the  policy  in  the 
name  of  the  assured. 

1  See  Honare  v.  Lamar  F.  Ins.  Co.,  51  111.,  409 ;  Norwich  F.  Ins.  Co.  v. 
Boomer,  52  id.,  442. 

'See  Dix  v.  Mercantile  Ins.  Co.,  22  111.,  272;  Illinois  F.  Ins.  Co.  v.  Stan 
ton,  57  id.,  354  (insurance  by  mortgagor,  loss,  if  any,  payable  to  mort 
gagee)  -  Commercial  Ins.  Co.  v.  Treasury  Bank,  61  id.,  482;  Phoenix  Ins 
Cc.  v.  Mitchell,  67  id.,  48;  Peoria  F.  &  M.  Ins.  Co.  v.  Hervey,  34  id.,  46,  62 
See,  however,  City  F.  Ins.  Co.  v.  Mark,  44  id.,  482  (garnishment). 

But  where  there  is  a  new  contract  with  the  assignee,  he  may  sue  thereon. 
Peoria  F.  &  M.  Ins.  Co.  v.  Hervey,  34  111.,  46. 
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materials,  ought,  in  the  apportionment  of  the  proceeds  of  the 
sale  of  the  lots  and  improvements,  to  be  added  to  the  value 
of  the  bare  lots  in  behalf  of  said  mortgagee;  and  the  refusal 
of  the  court  to  decree  the  sale  of  said  lots  and  improvements 
and  so  apportion  the  proceeds,  and  the  decreeing  of  a  sale  of 
the  church  edifice  without  the  lots,  were  assigned  as  error. 

Scates,  McAllister  and  Jewett,  for  plaintiff  in  error.     Her- 
vey,  Anthony  and  Gait,  for  defendants  in  error. 

[218 *]  *  Walker,  J.  The  decree  in  this  case  ordered  the 
sale  of  the  church  edifice,  without  the  lots  upon  which 
it  stood,  which  is  assigned  for  error.  The  third  section  of 
the  mechanics'  lien  law, l  provides  that  the  person  holding 
such  a  lien  may,  upon  petition  to  the  circuit  court,  obtain  an 
order  for  the  sale  of  the  property  upon  which  the  improve 
ments  have  been  made.  The  fifth  section  of  the  act  provides 
the  manner  in  which  all  parties  in  interest  shall  be  brought 
before  the  court.  The  twelfth  section  requires  the  court,  on 
the  trial  of  the  cause,  to  ascertain  the  amount  due  each  cred- 
itor, and  to  direct  the  application  of  the  proceeds  of  the  sale 
to  each,  in  proportion  to  their  several  amounts. 

The  fourteenth  section  declares  that  if  any  part  of  the 
premises  can  be  separated  and  sold  without  damage  to  the 
whole,  and  if  its  value  should  be  sufficient  to  satisfy  the  de- 
cree, the  court  may  order  a  sale  of  that  part.  It  will 
[219*]  be  seen  that  *the  fourteenth  section  only  authorizes 
the  property  to  be  divided  when  it  can  be  done  with- 
out injury.  The  division  ordered  by  this  decree  would  neces- 
sarily involve  many  inconveniences,  which  could  not  but  pro- 
duce injury.  If  the  building  was  sold  independent  of  the 
ground  upon  which  it  stood,  so  long  as  it  remained,  it  could 
not  be  used  by  the  purchaser  without  trespassing  upon  the 
owner  of  the  lots.  He  might  require  its  removal,  and  upon 
a  failure  to  do  so,  have  it  done  himself,  and  if  it  could  be  re- 
moved, it  would  be  attended  with  such  expense  as  to  greatly 

1  See  Rev.  Stat.  1845,  p.  344. 
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depress  its  value.  To  tear  it  clown  would  destroy  its  value, 
except  the  worth  of  the  materials,  and  to  permit  it  to  remain, 
would  entirely  deprive  the  owner  of  the  soil  of  all  means  of 
enjoying  the  ground  it  occupies.  These  considerations  wonld, 
no  doubt,  produce  a  large  depression  in  the  price  on  such  a 
sale,  and  to  such  an  extent  as  to  render  it  improper. 

The  fifteenth  section  of  the  act  provides  that  persons  hav- 
ing liens  not  due  may  become  parties  to  the  suit,  and  have 
them  allowed,  subject  to  a  deduction  of  interest  from  the  date 
of  the  judgment  until  they  become  due  and  payable.  Under 
'this  provision,  the  mortgagee  was  properly  made  a  party  to 
the  proceeding.  And  under  this  section  the  court  was  re- 
quired to  ascertain  the  amount  of  his  lien,  and  decree  its  pay- 
ment, although  it  was  not  due,  and  then  have  ordered  the  sale 
of  the  whole  property.  The  fourteenth  section  only  author- 
izes a  division  of  the  property,  when  it  can  be  made  without 
injury,  and  when  the  part  which  is  separated  will  be  sufficient 
to  pay  all  of  the  claims,  but  not  for  the  purpose  of  the  pay- 
ment only  of  a  part  of  the  claims.  This  decree  was  therefore 
erroneous  in  both  of  these  respects. 

The  twentieth  section  of  the  act  declares  that  no  incum- 
brance upon  the  land,  created  before  or  after  making  the  con- 
tract for  improvements,  under  the  law,  shall  operate  upon  the 
building  erected,  or  materials  furnished,  until  the  persons 
performing  the  labor,  or  furnishing  the  materials,  are  paid. 
And  upon  questions  arising  between  previous  incumbrances 
and  creditors  under  the  act,  it  is  provided  that  the  prior  in- 
cumbrance shall  be  preferred  to  the  extent  of  the  value  of  the 
land,  at  the  time  of  making  the  contract. 1  It  is  also 
declared  that  the  court  shall  ^ascertain  by  jury  or  oth-  [220*] 
erwise,  as  may  be  required,  what  proportion  of  the 
proceeds  of  the  sale  shall  be  paid  to  the  several  parties  in  in- 
terest. It  will  be  seen  that  the  mortgagee  had  a  first  lien 
upon  the  lots,  to  the  full  extent  of  their  value,  if  required  to 
pay  his  debt.     He  also  had  a  subsequent  lien  on  the  building, 

1  In  order  to  take  precedence,  it  must  be  recorded.    Thielman  v.  Carr,  75 

111.,  385. 
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subject  to  the  first  lien  of  the-  workmen  thereon.  They  in 
like  manner  had  a  prior  lien  on  the  edifice,  and  a  subsequent 
lien  on  the  lots.  These  were  the  rights,  and  this  was  the  rela- 
tion of  the  parties.  Each  had  a  right  to  have  his  debt  satis- 
fied out  of  the  fund  upon  which  he  had  a  first  lien ;  and  if  it 
was  not  sufficient,  out  of  any  surplus  that  might  remain  after 
satisfying  that  lien. x 

The  court  should  therefore  have,  by  a  jury  or  master,  ascer- 
tained the  separate  value  of  the  lots,  and  of  the  building,  and 
upon  it  decreed  the  payment  of  the  several  claims. 2  By  it 
the  court  should  have  ordered  the  payment  of  the  mortgage 
out  of  the  proportion  of  the  fund  arising  from  the  lots,  and 
the  mechanics  out  of  that  arising  from  the  building.  If  the 
lots  were  three-tenths  of  the  value  of  the  entire  property, 
then  that  proportion  of  the  money  should  be  applied  to  the 
payment  of  the  mortgage,  and  the  other  seven-tenths  to  the 
payment  of  the  lien  of  the  mechanics.  If  the  whole  of  either 
f  and  were  not  necessary  to  pay  the  lien  upon  it,  that  lien 
should  be  paid  in  full,  and  then,  if  necessary,  the  surplus  of 
that  fund  should  be  applied  to  the  unpaid  portion  of  the  lien 
on  the  other  fund.  And  if  any  surplus  remained  after  pay- 
ing all  the  claim,  it  would  be  paid  to  the  owners. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Decree  reversed. 

1  See  Smith  v.  Moore,  26  111.,  392;  Kaymond  v.  Ewing,  26  id.,  329;  Jud- 
son  v.  Stephens,  75  id.,  255  (work  done  for  tenant). 

Preference  of  lienees  extends  onty  to  the  enhanced  value  they  have 
given  to  the  property,  not  to  other  improvements  made  by  mortgagor. 
Clark  v>  Moore,  64  111.,  374. 

2  Where  there  are  prior  incumbrances,  the  decree  of  sale  must  settle  the 
priorities  and  apportion  the  proceeds.  Tracy  v.  Rogers,  69  111.,  662;  Lunt 
v.  Stephens,  75  id.,  507. 
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New  England  Fire  and  Marine  Insurance  Company  vs. 
George  H.  Wetmore  et  al. 

Fire  Insurance  :  Parties  plaintiff;  interest. 
It  is  a  general  principle  that  in  order  to  entitle  the  insured  in  a  policy 
of  insurance  against  loss  by  fire,  to  recover  thereon,  he  must  have  an 
interest  in  the  insured  property  at  the  time  of  the  loss.1 

Sa.me:  Where  policy  has  been  assigned. 

But  this  principle  is  not  universally  applicable;  for  where  the  assured 
has,  with  the  consent  of  the  insurers,  assigned  his  interest  to  another 
party  the  action  is  properly  brought  in  the  name  of  the  insured  for 
tiie  use  of  the  party  to  whom  he  has  so  assigned  his  interest;  and 
the  fact  of  the  assured's  having  no  interest  in  the  insurance,  at  the  time 
of  the  loss,  cannot  affect  the  right  of  the  plaintiff  to  sue  and  recover 
for  the  benefit  of  the  assignee. 

Same. 
The  assignee  of  a  policy  of  insurance  cannot  maintain  an  action  thereon 
in  his  own  name,  unless  it  is  authorized  by  the  act  incorporating  the 
insurance  company,  or  by  the  general  law.3 

Same  :  Amount  and  nature  of  interest. 
If  it  is  necessary  that  the  assured  have  an  interest  in  the  insurance  at 
the  time  of  the  loss,  where  action  is  brought  by  him  for  the  use  of 
the  assignee,  the  amount  of  interest  or  kind  is  not  material,  so  that  it 
is  a  subsisting  interest. 

Same. 
Where  a  mortgagee  procured  an  insurance  upon  his  mortgage  interest, 
and  subsequently  and  prior  to  a  loss,  assigned  the  notes  and  mort- 
gage with  his  interest  in  the  policy  to  another  person,  with  the  con- 
sent of  the  company,  it  was  held,  that,  if  an  interest  at  the  time  of 
loss  were  necessary  (which,  upon  principle,  the  court  thought  was 
not),  the  liability  of  the  assured  upon  his  indorsement,  and  his  inter- 
est, that  the  insurance  money  should  go  to  the  satisfaction  of  the  notes, 
was  a  sufficient  interest  to  support  an  action  on  the  policy  in  the 
name  of  the  assured.  > 

^ee  Honare  v.  Lamar  F.  Ins.  Co.,  51  111.,  409;  Norwich  F.  Ins.  Co.  v. 
Boomer,  52  id.,  442. 

8  See  Dix  v.  Mercantile  Ins.  Co.,  22  111.,  272;  Illinois  F.  Ins.  Co.  v.  Stan 
ton,  57  id.,  354  (insurance  by  mortgagor,  loss,  if  any,  payable  to  mort 
gagec) :  Commercial  Ins.  Co.  v.  Treasury  Bank,  61  id.,  482;  Phoenix  Ins 
Cc.  v.  Mitchell,  67  id.,  48;  Peoria  F.  &  M.  Ins.  Co.  v.  Hervey,  34  id.,  46,  62 
See,  however,  City  F.  Ins.  Co.  v.  Mark,  44  id.,  482  (garnishment). 

But  where  there  is  a  new  contract  with  the  assignee,  he  may  sue  thereon. 
Peoria  F.  &  M.  Ins.  Co.  v.  Hervey,  34  111.,  46. 
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Same:  Assured  cannot  prejudice  right  of  his  assignee  to  insurance  money. 
It  seems  that  by  no  act  of  the  insured  in  a  policy  upon  a  mortgage  in- 
terest, after  an  assignment  by  him  of  the  notes  and  mortgage  and  the 
policy  of  insurance  with  the  consent  of  the  insurance  company,  can 
the  assignee  be  deprived  of  his  right  to  the  insurance  money  in  case 
of  a  loss.1 

Same  :  Nature  of  renewal  receipt. 
A  renewal  receipt  given  upon  the  expiration  of  a  fire  policy  to  the  as- 
signee thereof  upon  payment  by  him  of  the  premium  foi  another 
year,  which,  besides  acknowledging  the  receipt  of  the  premium, 
states  that  the  original  policy  is  thereby  continued  in  force  for  one 
year,  is  not  a  new  contract,  but  merely  revives  the  expiring  contract 
and  continues  it  in  force  for  another  year,2  and  for  a  loss  occurring 
during  the  year  for  which  it  is  so  renewed,  a  recovery  must  be  had, 
if  at  all,  upon  the  original  policy  and  in  the  name  of  the  assured 
therein,  that  being  the  only  contract  of  insurance.  The  parties  to 
the  original  contract  are  not  changed  by  such  a  receipt,  nor  any  sub- 
stitution of  parties  made,  and  it  is  only  valid  and  binding  as  to  rights 
and  obligations  by  reference  to  the  policy  first  issued. 

Same  :  Application  not  a  warranty. 
Where  one  of  the  conditions  annexed  to  a  policy  of  insurance  provided 
that,  if,  after  insurance  was  effected,  either  by  the  original  policy  or 
by  the  renewal  thereof,  such  buildings  or  premises  should  be  occu- 
pied in  any  way  so  as  to  render  the  risk  more  hazardous  than  at  the 
time  of  insuring,  or  if  the  risk  should  be  increased  by  any  means 
whatever,  within  the  control  of  the  assured,  such  insurance  should 
be  void  and  of  no  effect,  and  in  an  action  upon  the  policy  it  was  ob- 
jected that  for  some  time  previous  to  the  fire,  but  not  when  the  fire 
happened,  a  room  attached  to  the  building  had  been  used  for  a  pur* 
pose  regarded  as  a  special  hazard,  it  was  held,  that  the  description  of 
the  premises  in  the  application,  as  a  dwelling  house,  etc.,  was  not  an 
express  warranty  that  the  house  and  premises  should  not  be  used, 
during  the  existence  of  the  policy,  for  any  other  purpose ;  but  that 
the  meaning  of  the  condition  was,  if  the  house  or  premises  should 
be  appropriated  to  any  prohibited  use,  then  so  long  as  so  appropri- 
ated, the  policy  should  cease  to  bind  the  insurers.3 

Same. 

The  policy  itself  in  this  case  also  contained  a  provision,  that  in  case  the 

1  See,  however,  Illinois  Mut.  F.  Ins.  Co.  v.  Fix,  53  111.,  151 ;  Home  Mut. 
F.  Ins.  Co.  v.  Hauslein,  60  id.,  521. 

8  Mutual  Benefit  Life  Ins.  Co.  v.  Robertson,  59  111.,  123;  see,  however, 
Peoria  F.  &  M.  Ins.  Co.  v.  Hervey,  34  id.,  46,  63  (where,  however,  the  re- 
ceipt differed  in  form);  Hartford  F.  Ins.  Co.  v.  Walsh,  54  id.,  164. 

*  See  Schmidt  v.  Peoria  M.  &  F.  Ins.  Co.,  41  111.,  295 ;  Insurance  Co.  of 
N.  A.  v.  McDowell,  50  id.,  120;  Aurora  F.  Ins.  Co.  v.  Eddy,  55  id.,  213. 
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insured  premises  should  at  any  time  during  the  continuance  in  force 
of  the  policy,  be  used  for  any  purpose  specified  in  the  memorandum 
of  special  hazards  in  the  conditions  annexed  to  the  policy,  then  and 
from  thenceforth,  so  long  as  the  same  should  be  so  appropriated,  ap- 
plied or  used,  the  policy  should  cease  and  be  of  no  force  and  effect; 
and  the  policy  also  provided  that  it  was  made  and  accepted  in  refer- 
ence  to  the  terms  and  conditions  thereto  annexed,  which  were  to  be 
resorted  to  in  order  to  explain  the  rights  and  obligations  of  the  par- 
ties, in  all  cases  not  therein  provided  for:  Held,  that,  admitting 
that  a  use  of  the  premises  for  a  time  during  the  term  of  the  policy, 
for  another  purpose  than  that  specified  in  the  application,  was  in  vio- 
lation of  the  condition  quoted  in  the  next  preceding  section,  yet  the 
rights  of  the  parties  were  to  be  determined  by  a  reference  to  all  the 
terms  of  the  policy,  and  by  the  clause  last  quoted,  if  the  unauthor- 
ized use  had  terminated  before  the  loss,  the  company  was  liable. 
Witnesses:  Incompetency  on  ground  of  interest.1 
The  true  test  of  the  interest  of  a  witness  consists  in  the  fact  that  he  will 
either  gain  or  lose  by  the  direct,  legal  operation  and  effect  of  the 
judgment,  or  that  the  record  will  be  legal  evidence  for  or  against  him 
in  some  other  action. 

Same. 
In  order  to  disqualify  him  he  must  have  some  certain,  legal  and  imme- 
diate interest  in  the  result  of  the  cause,  or  in  the  record. 
Same. 
And  this  interest  must  exist  at  the  time  when  the  witness  is  offered  for 
examination,  or  when  his  deposition  is  taken. 

Same. 

Where  a  policy  of  insurance  was  issued  to  a  mortgagee  upon  his  mort- 
gage interest,  and  subsequently  and  before  loss,  he  assigned  the  notes, 
mortgage  and  policy  to  third  parties,  who  sustained  loss  by  fire,  in 
an  action  upon  the  policy  in  the  name  of  the  assured  for  the  benefit 
of  such  assignees,  it  was  held,  that  one  of  said  assignees  who  had  an 
interest  at  the  time  of  the  loss,  but  who  had,  with  the  other  assignee  in 
compliance  with  a  condition  of  the  policy,  assigned  the  notes  and  mort 
gage  to  the  insurance  company,  and  who  had  also  assigned  his  inter- 
est in  the  policy  of  insurance,  was  a  competent  witness  for  the  plaintiff. 

Insurance  :  Estoppel  of  insurers  to  deny  interest  of  assured. 
An  insurance  company,  by  the  receipt  from  the  assignees  of  a  policy,  of 
a  sworn  statement  of  interest  and  loss,  acknowledging  them  as  the 
real  parties  in  interest  throughout  all  the  proceedings,  and  not  ques- 
tioning their  right  to  pay  the  premium  and  receive  a  renewal  receipt, 
will,  when  sued  upon  the  policy  for  a  loss  occurring  after  such  re- 

1  By  statute,  interest  no  longer  disqualifies  a  witness,  but  only  goes  to  his 
credibility.    Kev.  Stat.  1874,  p.  488. 
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newal,  be  estopped  from  denying  that  such  assignees  had  any  inter- 
est at  the  time  of  renewal. 

Same  :  What  is  a  stable,  within  policy. 

It  seems  that  keeping  a  horse  in  a  small  room  attached  to  the  insured 
building,  there  being  in  the  room  where  the  horse  is  kept  hay  and 
grain  for  feed,  is  within  the  condition  of  a  policy  classing  stables  as 
special  hazards,  although  such  room  is  not  used  as  a  common  stable. 

Instructions:  Must  relate  to  evidence} 
It  is  not  error  to  refuse  an  instruction,  where  there  is  no  evidence  in  the 
case  upon  which  to  base  it. 

Insurance:  Condition  providing  for  assignment  of  mortgage  interest. 
Where  the  condition  of  a  policy  provided  that  a  party  insured  as  mort- 
gagee should,  in  case  of  loss,  assign  to  the  company  the  mortgage 
upon  the  insured  premises,  together  with  the  debt  secured  thereby, 
or  so  much  thereof  as  should  be  sufficient  to  pay  the  loss;  and  that 
a  refusal  to  execute  such  assignment  should  operate  to  discharge  the 
company  from  all  liability,  it  was  held,  that  there  was  no  error  in  re- 
fusing an  instruction  requiring  an  assignment  of  all  the  interest  of 
the  assured  in  the  mortgage,  the  assured  only  being  bound  to  as- 
sign so  much  of  the  mortgage  debt  as  would  cover  the  amount  of  the 
insurance.2 

Same. 
In  such  a  case,  if  the  notes  and  mortgage  are  assigned  to  the  insurance 
company,  it  is  not  an  unreasonable  condition  to  be  imposed  upon  the 
company  prior  to  assignment,  that  it  should  prosecute  the  claim  at 
its  own  cost,  as  it  would  become  the  real  part}7  in  interest. 

Instructions:  When  not  ground  for  reversal,  though  erroneous. 
Although  an  instruction  given  is  objectionable,  yet  when  upon  the  whole 
record  it  appears  that  the  right  is  with  the  party  for  whom  it  was 
given,  and  that  justice  has  been  done,  the  judgment  will  not  be  re- 
versed.3 

1  See  Wallace  v.  Wren,  ante,  p.  146  and  note. 

8  As  to  the  subrogation  of  the  insurer,  see  Honare  v.  Lamar  F.  Ins  Co., 
51  111.,  409. 

4  See  Parker  o.  Fisher,  39  111.,  L64;  Potter  v.  Potter,  41  id.,  80;  Watson  v. 
Wolverton,  41  id.,  242;  McConnell  v.  Kibbe,  33  id.,  177;  Curtis  v.  Sage,  35 
id.,  22;  Root  v.  Curtis,  38  id.,  192;  Coursen  v.  Ely,  37  id.,  338;  Boynton  v. 
Holmes,  38  id.,  192;  Clark  v.  Pageter,  45  id.,  185;  Rankin  v.  Taylor,  49  id., 
451;  Pahlman  v.  King,  49  id.,  2G6;  Peoria  Ins.  Co.  v.  Frost,  37  id.,  333 ; 
Jarrard  v.  Harper,  42  id,  457;  Lettick  v.  Honnold,  63  id.,  335;  Stobie  v. 
Dills,  62  id.,  432;  Toledo,  P.  &  W.  R'y  Co.  v.  Ingraham,  58  id.,  120;  Hardy 
v.  Keeler,  56  id.,  152;  Graves  v.  Shoefelt,  60  id.,  462;  Daily  v.  Daily,  64  id., 
829;  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Dickson,  63  id.,  151. 

Conversely  the  refusal  of  proper  instructions  is  not  ground  for  reversal 
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Practice  :  Withdrawing  plea. 
As  a  question  of  practice,  it  seems  that  it  is  discretionary  with  the  court 
whether  to  allow  the  defendant  to  withdraw  his  plea,  or  to  refuse 
permission.1    Ayres  v.  Kelley,  11  111.,  17,2  denied,  as  to  this  point. 

Appeal  from  Circuit  Court  of  Knox  County. 

Assumpsit  by  George  H.  Wetmore,  M.  A.  Wetmore  and 
Charles  Long  against  appellant,  upon  a  policy  of  insurance 
against  loss  by  lire.  So  much  of  condition  number  XI,  an- 
nexed to  the  policy  and  referred  to  by  the  court,  as  is  material 
and  not  otherwise  stated  by  the  court,  is  as  follows: 

*"  Insurance  once  made  may  be  continued  for  such  [227*] 
further  time  as  may  be  agreed  on,  the  premium  re- 
quired therefor  being  paid  and  indorsed  on  the  policy,  or  a 
receipt  given  for  the  same;  and  all  insurances,  original  or  re- 
newed, shall  be  considered  as  made  under  the  original  represen- 
tation, in  so  far  as  it  may  not  be  varied  by  a  new  representation 
in  writing,  which  in  all  cases,  it  shall  be  incumbent  on  the 
party  insured  to  make,  where  the  risk  has  been  changed,  either 
within  itself  or  by  the  surrounding  or  adjacent  buildings;  and 
if,  at  or  before  the  time  of  renewing  any  policy  of  insurance 
on  property  where  the  risk  has  been  increased  by  the  erection 
of  buildings,  or  by  the  use  or  occupation  of  the  premises  in- 
sured, or  of  the  neighboring  premises,  the  assured  shall  fail  to 
give  information  thereof,  said  policy  and  renewal  shall  be  void 
and  of  no  effect." 

The  renewal  receipt  referred  to  by  the  court  is  as  fol- 
lows: 

*"  New  England  Fire  and  Marine  Insurance  Com-  [228*] 
pany,  of  Hartford,  Renewal  Receipt  No.  5,  Galesburg 
Agency.     Received  of  Stewart  &  Scroggs  seven  1%-  dollars, 
being  the  premium  on  six  hundred  dollars,  insured  under 
policy  No.  2,  which  is  hereby  continued  in  force  for  one  year, 

where  substantial  justice  has  been  done.    Hall  v.    Sroufe,  52  111.,  421; 
Schwarz  v.  Schwarz,  26  id.,  81 ;  Lawrence  v.  Jarvis,  post,  304. 

1  Leigh  v.  Hodges,  3  Scam.,  15 ;  Phillips  p.  The  People,  55  111.,  429. 

2  Followed  in  Fitzgerrel  v.  Furgeson,  25  111.,  138.  See,  also,  Dana  v 
Adams,  13  id.,  691.    See,  however,  the  principal  case. 
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to  wit,  from  the  17th  day  of  March,  1860,  until  the  17th  day 
of  March,  1861,  at  noon.         N.  M.  Waterman,  President. 

"Geo.  D.  Jewett,  Secretary. 

"  Countersigned  at  Galesburg,  this  19th  day  of  March,  1860. 

"  J.  P.  Dorman,  Agent. 

The  clauses  of  the  policy,  and  the  conditions  thereto  an- 
nexed, the  evidence  and  instructions,  except  as  already  stated, 
sufficiently  appear  in  the  opinion  of  the  court. 

M.  A.  Tyler,  for  appellant.  Douglass  <&  Craig,  and  Geo. 
C.  Lanjphere,  for  appellees. 

[210*]  *Breese,  J.  It  appears  by  the  record  in  this  case 
that  one  Marvel,  on  the  fifth  of  November,  1856,  exe- 
cuted his  notes  to  one  R-iggin,  and  a  mortgage  to  secure  their 
payment  on  a  certain  lot  in  the  city  of  Galesburg,  two  of 
which  notes  and  mortgage  were,  on  the  19th  of  March,  1859, 
assigned  by  Riggin  to  M.  A.  Wetmore  and  Charles  Long; 
that  George  H.  Wetmore  was  the  husband  of  M.  A.  Wetmore, 
and,  on  March  25,  1859,  he,  with  Long,  effected  a  policy  of 
insurance  with  the  appellants  on  the  premises,  as  "  a  boarding 
house,"  for  one  year,  against  loss  by  fire,  to  the  amount  of 
nine  hundred  dollars,  their  mortgage  interest  therein.  On 
the  31st  of  March,  1859,  the  Wetmores,  husband  and  wife 
assigned  their  interest  in  the  policy  to  Long,  with  the  assent 
of  the  company's  agent,  having  previously,  on  the  25th  of 
March,  assigned  and  delivered  to  Long  their  interest  in  the 
notes  and  mortgage,  G.  H.  Wetmore  guarantying  the  pay- 
ment thereof.  In  January  or  February,  1860,  Long,  with  the 
assent  of  the  company's  agent,  assigned  the  policy  to  Stewart 
and  Scroggs,  and  delivered  the  same  to  them.  At  the  same 
time,  Long  assigned  and  delivered  to  Stewart  and  Scroggs  the 
notes  and  mortgage.  It  further  appears  that  on  the  17th  of 
March,  1860,  Stewart  and  Scroggs  paid  the  agent  of  appellants 
a  premium  on  six  hundred  dollars,  for  one  year,  to  end  on  the 
17th  of  March,  1861,  for  which  the  agent  delivered  a  receipt 
called  ua  renewal  receipt,"  executed  in  the  usual  manner. 
It  further  appears  that  on  the  night  between  the  ninth  and 
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tenth  of  March,  1861,  about  midnight,  the  building  on  the  lot, 
without  any  fault  of  the  insured  or  of  Stewart  and 
Scroggs,  *was  accidentally  burnt  and  entirely  con-  [241*] 
sumed.  The  agent  of  the  appellant  was  present  at 
the  fire,  and  on  the  28th  of  March  Stewart  and  Scroggs  gave 
the  agent  notice,  in  writing,  of  the  loss,  and  on  the  26th  de- 
livered to  him  a  particular  account  of  the  loss,  value  of  the 
property  insured,  by  whom  owned,  duly  signed  and  sworn  to, 
and  a  certificate  of  the  notary  public  most  contiguous  to  the 
place  of  the  fire,  as  required  by  the  conditions  of  the  policy, 
all  which  were  satisfactory  to  the  appellants.  At  the  time  of 
the  fire,  and  for  some  time  previous,  the  house  was  vacant. 
On  the  15th  of  July  thereafter,  Stewart  and  Scroggs  executed 
and  offered  to  deliver  to  appellants'  agent  an  assignment  of 
six  hundred  dollars  of  the  notes,  and  mortgage,  and  decree, 
with  power  to  collect,  which  he  refused  to  accept.  On  the 
16th  of  January,  1862,  they  executed  and  delivered  to  the 
agent  a  full  and  absolute  assignment  of  the  notes,  mortgage 
and  decree,  with  all  their  right  to  the  same.  The  arbitrators 
agreed  upon  awarded  and  determined,  before  suit  was  com- 
menced, the  amount  of  loss  to  be  one  thousand  dollars.  The 
appellants  refused  to  pay,  and  this  action  was  brought  against 
them,  and  a  judgment  recovered  for  six  hundred  and  thirty- 
three  dollars. 

Several  objections  are  made  to  the  recovery  in  this  case, 
some  of  which,  and  the  most  material,  we  propose  to  notice. 
It  is  urged  by  appellants  that  the  plaintiffs  below  had  no  in- 
terest in  the  property  insured,  in  the  policy,  or  in  the  renewal 
receipt  at  the  time  of  the  fire,  and  therefore  cannot  recover  in 
this  action. 

It  is  a  general  principle  that,  in  a  fire  policy,  the  insured 
must  have  an  interest  at  the  time  of  the  loss.  The  action 
was  brought  on  the  policy  by  the  "Wetmores  and  Long,  to 
whom  the  policy  was  executed,  and  having  assigned  it  with 
the  assent  of  the  insurers,  or  their  authorized  agent,  the  action 
is  properly  brought  in  their  name,  there  being  no  provision 
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in  the  policy,  or  in  the  charter  or  by-laws  of  the  company, 
authorizing  an  action  in  the  name  of  the  assignee.  This 
seems   to   be  the   form  in  which  such  actions  are   usually 

brought,  that  is  in  the  name  of  the  assured.  It  is  not 
[242*]  true  to  the  extent  contended  for,  that  *the  assured 

must,  in  every  case,  have  an  interest  in  the  property 
at  the  time  of  the  loss,  for  he  may  have  assigned  his  interest, 
with  the  consent  of  the  insurers,  to  another  party,  for  whose 
use  the  suit  is  brought  in  the  name  of  the  assured.  By  no 
act  of  the  assured  can  his  assignee  be  deprived  of  his  right  to 
the  insurance  money,  which  he  would  be  if  the  assured  was 
bound  to  show  an  interest  at  the  time  of  the  loss. 

"We  do  not  understand  that  an  assignee  of  an  insurance 
policy  can  maintain  a  suit  in  his  own  name,  unless  it  is  so 
authorized  by  the  act  incorporating  the  insurance  company,  or 
by  the  general  law.  At  common  law,  he  could  not  maintain 
the  action  in  his  own  name.  Granger  v.  Howard  Ins.  Co.,  5 
Wend.,  202.  There  are  numerous  authorities  to  this  point, 
referred  to  by  appellees'  counsel.  But  had  not  the  plaintiff  an 
interest  in  the  insurance  at  the  time  of  the  loss?  The  amount 
of  interest  or  kind  is  not  material,  so  that  it  was  a  subsisting 
interest.  This  the  plaintiff  had,  at  the  time  of  the  loss,  as 
they  had  indorsed  the  notes  when  they  assigned  their  interest 
in  the  mortgage,  and  were  responsible  on  their  indorsement, 
and  interested  that  the  insurance  money  should  go  to  the  sat- 
isfaction of  the  notes.  To  that  extent  their  ultimate  liability 
as  assignors  of  the  notes  and  mortgage  was  lessened.  But  on 
principle,  it  would  seem  the  fact  of  the  assured  having  no 
interest  in  the  insurance  at  the  time  of  the  loss  cannot  affect 
the  right  of  the  plaintiffs  to  sue  and  recover  for  the  benefit  of 
their  assignee.  ~No  act  of  theirs,  after  an  assignment  of  the 
policy  with  the  assent  of  the  insurer,  can  impair  the  rights  of 
the  assignee.  Tilton  v.  The  Kingston  Mutual  Ins.  Co.,  1 
Seld.,  407. 

It  is  also  urged  that  the  renewal  receipt  executed  to  Stewart 
&  Scroggs  was  a  new  and  independent  contract  with  them, 
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and  if  they  had  an  interest  in  the  property  at  the  time  it  was 
executed,  they  must  recover,  if  at  all,  in  their  own  names. 

What  is  the  nature  of  a  renewal  receipt  like  this  ?  It  does 
not  contain  on  its  face,  any  agreement,  it  merely  revives  an. 
expiring  contract  and  continues  it  in  force  another  year.  The 
parties  to  the  original  contract  are  not  changed  by  it, 
nor  any  "^substitution  of  parties,  and  it  is  only  valid  and  [243*] 
binding,  as  to  rights  and  obligations,  by  reference  to 
the  policy  first  issued.  That  is  the  only  contract  of  insurance, 
and  a  recovery  must  be  had  upon  that,  if  a  recovery  is  to  be 
had  at  all. 

In  the  case  of  Henon  v.  The  Peoria  Marine  and  Fire  Ins. 
Co.,  28  111.,  235,  which  was  an  action  of  covenant  on  a  sealed 
policy  of  insurance,  which  had  been  renewed  by  a  parol  receipt, 
this  court  held  that,  under  condition  thirteen  of  the  policy, 
which  is  identical  with  condition  eleven  of  this  policy,  the 
policy  continued  itself  by  its  own  terms,  on  the  payment  of 
the  premium  and  taking  a  receipt  therefor.  This  is  the  mode 
agreed  upon  by  the  parties  for  continuing  the  policy,  and  not 
by  executing  a  new  one.  The  company  has  received  the  pre- 
mium and  given  the  renewal  receipt,  the  effect  of  which,  as 
they  well  understood,  was  to  continue  the  original  policy. 
These  receipts  are  no  new  contracts,  but  merely  evidence  that 
the  condition  of  the  policy  has  been  complied  with  by  the  as- 
sured.    This  disposes  of  that  point. 

Another  objection  made  is,  that  the  conditions  annexed  to 
the  policy,  and  the  application,  are  a  part  of  the  policy,  and 
the  stipulations  in  it  are  express  warranties,  and  if  the  risk  is 
changed,  the  policy  is  void,  and  it  is  not  material  that  the  fact 
complained  of  did  not  exist  at  the  time  of  the  fire. 

This  objection  is  raised  on  the  fact  proved,  that  for  some 
time  previous  to  the  fire,  but  not  when  the  fire  happened,  a 
room  attached  to  the  main  building  had  been  used  as  a  stable 
for  a  horse,  and  the  main  building  for  a  saloon  in  which  beer 
had  been  sold,  and  in  which  a  bottle  of  whisky  was  seen.  In 
the  application  for  the  insurance,  the  premises  are  described 
as  a  dwelling  house  with  some  boarders.  Now,  it  is  insisted 
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that  this  description  of  the  premises  was  an  express  warranty 
that  the  house  and  premises  should  not  be  used,  during  the 
existence  of  the  policy,  for  any  other  purpose  than  a  dwelling 
house  or  boarding  house.  We  do  not  so  understand  the  ap- 
plication. In  the  case  cited  from  28  111.,  it  was  held  that  the 
application  is  a  mere  representation  by  the  assured,  and  he  is 
not  bound  to  set  it  out  and  prove  its  truth,  but  if  suc- 
[244*]  cessfully  ^attacked  by  the  defense,  if  they  can  show 
the  representation  was  false,  the  assured  cannot  re- 
cover on  the  policy.  What  is  there,  in  this  contract  of  insur- 
ance, constituting  any  of  the  conditions  of  an  expressed  war- 
ranty? The  first  condition  provides,  if  after  insurance  is 
effected,  either  by  the  original  policy  or  by  the  renewal  thereof, 
such  buildings  or  premises  shall  be  occupied  in  any  way  so  as 
to  render  the  risk  more  hazardous  than  at  the  time  of  insur- 
ing, or  if  the  risk  be  increased  by  any  means  whatever,  within 
the  control  of  the  assured,  such  insurance  shall  be  void  and  of 
no  effect. 

Stables  are  special  hazards,  for  the  insuring  of  which  a 
higher  premium  is  demanded,  than  for  a  dwelling  or  boarding 
house,  but  the  proof  shows  that  the  fire  did  not  occur  whilst 
the  small  room  was  so  used.  The  premises  had  been  vacant 
some  months  before  the  fire,  and  there  is  no  proof  going  to 
show  that  this  use  of  the  room  increased  the  risk,  or  contributed 
in  the  remotest  degree  to  the  loss.  Had  the  fire  occurred 
whilst  it  was  used  as  a  stable,  then  doubtless  the  policy  would 
have  been  avoided.  The  meaning  of  the  condition  is,  if  the 
house  or  premises  shall  be  appropriated  to  any  prohibited  use, 
then  so  long  as  it  is  so  appropriated  the  policy  shall  cease  to 
bind  the  insurers.  The  New  York  cases  are,  we  know,  all  the 
other  way,  but  we  think  not  with  good  reason.  Mead  v.  JV. 
W.  Ins.  Co.,  3  Seld.,  530;  Mardochv.  Chenango  Mutual  Ins. 
Co.,  2  Comst.,  210;  Hanings  v.  Same,  2  Den.,  75.  These 
cases  hold  that  the  statements  in  the  application,  where  that 
is  made  part  of  the  policy,  of  the  purpose  for  which  the  prop- 
erty insured  is  to  be  occupied,  if  untrue,  avoids  the  policy 
though  a  different  use  be  not  material  to  the  risk. 
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But  what  is  the  contract  in  the  policy  on  this  point?  It  is 
in  substance  as  follows:  It  is  agreed  and  declared  to  be  the 
true  intent  and  meaning  of  the  parties  hereto,  that  in  case  the 
above  mentioned  premises  shall,  at  any  time  after  the  making 
of  and  during  the  time  this  policy  would  otherwise  continue 
in  force,  be  appropriated,  applied  or  used  to  or  for  the  purpose 
of  carrying  on  or  exercising  therein  any  trade,  business  or 
vocation  denominated  hazardous  or  extra  hazardous, 
*or  specified  in  the  memorandum  of  special  hazards,  [245*] 
in  the  terms  and  conditions  annexed  to  this  policy,  or 
for  the  purposes  of  storing  therein  any  of  the  articles,  goods 
or  merchandise,  in  the  same  terms  and  conditions  denomi- 
nated hazardous,  extra  hazardous,  or  included  in  the  memo- 
randum of  special  hazards,  except  herein  specially  provided 
for,  or  hereafter  agreed  to  by  this  company,  in  writing,  to  be 
added  to  or  indorsed  on  this  policy,  then  and  from  henceforth, 
so  long  as  the  same  shall  he  so  appropriated,  applied  or  usedy 
these  presents  shall  cease  and  be  of  no  force  or  effect.  And 
it  further  provides,  "  that  the  policy  is  made  and  accepted  in 
reference  to  the  terms  and  conditions  hereto  annexed,  which 
are  to  be  used  and  resorted  to  in  order  to  explain  the  rights 
and  obligations  of  the  parties  hereto,  in  all  cases  not  herein 
otherwise  especially  provided  for."  The  import  of  this  lan- 
guage, it  seems  to  us,  is  most  clear,  not  that  this  policy  should 
be  absolutely  void  to  all  intents  and  purposes,  if  the  premises 
are  misappropriated,  but  only  while  they  are  so  improperly 
used,  the  insurance  shall  have  no  effect.  This  is  apparent 
from  the  words  we  have  italicised. 

Admit  the  use  was  in  violation  of  the  first  condition  an- 
nexed to  the  policy,  then  the  rights  and  obligations  of  the 
respective  parties  are  to  be  determined  by  direct  reference  to 
all  the  terms  and  conditions  of  the  policy,  and  we  see  by  the 
express  language  of  the  condition  we  have  quoted,  that  the 
policy  was  to  be  void  and  of  no  effect,  only  so  long  as  an  im- 
proper use  of  the  premises  should  exist;  when  it  ceases  to 
exist,  then  the  policy  is  in  full  force.  This  is  the  view  we 
take  of  it,  and  it  is  in  accordance  with  that  of  other  courts. 
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lounsberry  v.  Protection  Ins.  Co.,  9  Conn.,  456;  Joyce  v. 
Maine  Ins.  Co.,  45  Me.,  168.  The  same  may  be  said  of  the 
whisky  seen  in  the  house,  a  long  time  before  the  fire  occurred. 
Selling  that  liquor  in  small  quantities  to  the  boarders  in  the 
house,  or  others,  will  not  vitiate  the  policy,  as  it  is  not  pro- 
hibited by  it.  Even  if  it  was  an  unauthorized  use  of  the 
premises,  it  had  ceased  long  before  the  fire. 

But  the  question  of  increase  of  risk  by  such  use  of 

[246*]  the  pre^mises  was  submitted  to  the  jury,  and  they  ha\  e 

by  their  finding  ignored  the  claim  and  pretenses  of  the 

appellants,  and  believing  they  have  found  correctly  on  this 

point,  we  are  not  disposed  to  disturb  their  verdict. 

Another  point  made  is,  that  Scroggs  was  an  incompetent 
witness  on  account  of  interest.  He  was  sworn  and  examined 
on  his  voir  dire,  and  stated  he  had  no  present  interest  in  the 
result  of  the  suit,  but  could  not  say  when  he  parted  with  his 
interest;  had  at  one  time  an  interest  in  the  insurance  and  in 
the  property  insured; ,  assigned  his  interest  to  the  insurance 
company;  thinks  he  assigned  his  interest  to  McFarland;  had 
an  interest  in  the  property  at  the  time  of  the  fire;  also  in  the 
notes  and  mortgage;  thinks  he  assigned  the  notes  and  mort- 
gage to  McFarland;  had  an  interest  at  the  time  of  the  fire, 
and  when  proof  of  loss  was  made;  never  assigned  his  interne 
in  the  policy  to  any  one;  never  assigned  his  interest  to  any 
one  else  except  to  the  insurance  company.  He  made  the 
proof  of  loss ;  never  assigned  to  any  one  else  except  the  insur- 
ance company,  and  don't  remember  he  ever  told  Farmer  he 
was  interested. 

The  true  test  of  the  interest  of  a  witness  is  said,  by  law 
writers,  to  consist  in  the  fact  that  he  will  either  gain  or  lose 
by  the  direct  legal  operation  and  effect  of  the  judgment,  or 
that  the  record  will  be  legal  evidence  for  or  against  him,  in 
some  other  action.  1  Greenl.  on  Ev.,  §  390.  He  must  have 
some  certain,  legal  and  immediate  interest  in  the  result  of  the 
cause,  or  in  the  record.  Curtenius  v.  Wheeler,  5  Gilm.,  469. 
And  this  interest  must  exist  at  the  time  when  the  witness  is 
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offered   for  examination,  or  when   his   deposition   is  taken. 
Frink  v.  McClung,  4  id.,  576. 

The  plaintiff's  counsel  has  failed  to  show  the  nature  of  the 
interest  Scroggs  had  after  he  had  assigned  the  notes,  mort- 
gage and  decree,  and  the  policy  of  insurance.  We  cannot 
perceive  any  interest  existing  in  him  after  these  several  as- 
signments. He  does  not  appear  to  have  any  direct  interest 
that  a  particular  verdict  should  be  rendered  in  the  cause,  that 
he  could  profit  by  in  any  way.  He  was  a  competent 
witness,  so  far  as  *we  can  understand,  from  the  record,  [247*] 
his  real  position.  He  seems  indifferent  between  the 
parties. 

It  is  also  urged  that  Stewart  and  Scroggs  had  no  interest  in 
the  notes  and  mortgage  at  the  time  of  issuing  the  renewal 
receipt,  and  therefore  the  policy  was  void. 

The  proof  shoAVS  that  in  January  or  February,  1860,  the 
assignment  was  made  to  them  by  Long,  of  the  policy,  with 
the  assent  of  the  agent  of  the  company,  and  of  the  notes  and 
mortgage.  This  made  them  owners  of  all  those  securities, 
and  whilst  such  owners,  on  the  17th  of  March  following,  the 
renewal  receipt  was  issued  to  them,  and  the  premium  paid. 
It  is  true  the  assignment  in  evidence  bears  date  July  7,  1860. 
The  evidence  of  the  notary,  J.  B.  Boggs,  establishes  a  prior 
agreement  between  Long  and  Stewart  and  Scroggs,  about  the 
sale  to  them,  which  he  thinks  was  destroyed  when  this  assign- 
ment of  July  7th  was  made.  Scroggs  swore  that  the  assign- 
ment and  delivery  to  them  of  the  notes  and  mortgage  was  in 
February,  1860,  though  the  purchase  was  made  in  January 
preceding. 

But  the  appellants  have  acknowledged,  by  their  own  acts 
and  conduct,  the  interest  of  Stewart  and  Scroggs,  and  cannot 
now  allege  against  it.  They  received  from  them  their  sworn 
statement  of  interest  and  loss,  and  acknowledged  them  through- 
out  all  the  proceedings  as  the  real  parties  in  interest,  never  at 
any  time  previous  questioning  their  right  to  pay  the  premium 
and  receive  the  renewal  receipt.     They  are  recognized  as  the 
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only  parties  in  interest,  by  the  letters  of  the  president  of  the 
company  of  June  19  and  July  17,  1861. 

The  objection  that  Stewart  and  Scroggs  refused  to  assign 
their  interest  as  mortgagees,  we  think,  is  removed  by  the  evi- 
dence. It  is  proved  a  tender  of  an  assignment  was  made  July 
15,  1861,  another  offer  January  16,  1862,  and  the  defendants 
on  the  trial  showed  that  one  was  in  their  hands,  dated  No- 
vember 25,  1861.  No  objection  was  made  at  the  time  to  the 
form  or  substance  of  the  assignment. 

Having  noticed  the  principal  objections  made,  we  will  now 
consider  the  instructions. 
[248*]       *The  plaintiff  asked  but  one  instruction,  which  was 
given,  and  exception  taken.     It  is  as  follows: 

The  jury  is  instructed  that  the  hitching  of  a  horse  in  a 
building  would  not  make  the  building  more  hazardous  under 
the  conditions  of  insurance,  unless,  in  addition,  it  was  used  as 
a  common  stable,  and  thereby  brought  within  the  condition  of 
the  policy. 

Stables  are  denominated,  in  the  memorandum  annexed  to 
the  conditions  of  the  policy,  as  special  hazards,  and  subject  to 
a  higher  premium  on  insurance.  The  proof  was,  that  a  horse 
was  kept  in  a  small  room  attached  to  the  main  building  dur- 
ing the  winter  of  1860  and  1861,  about  six  months,  and 
there  was  hay  and  grain  in  the  room  where  he  was  kept,  for 
feed.  It  was  also  proved  that  there  was  no  occupancy  of  the 
building  of  any  kind  for  three  or  four  months  before  the 
fire. 

In  the  view  we  have  taken  of  the  rights  and  obligations  of 
these  parties,  this  instruction  is  objectionable.  The  jury 
should  have  been  instructed  that  the  policy  was  of  no  effect 
whilst  the  room  was  used  as  a  stable,  but  the  premises  being 
vacant  for  months  previous  to  the  fire,  and  no  misuse  of  them 
shown  as  existing  at  the  time  of  the  fire,  the  policy  was  not 
avoided,  and  the  plaintiffs  were  entitled  to  recover.  The  de- 
fendants' fifth  instruction  was  properly  refused,  for,  notwith- 
standing the  assignment  by  the  plaintiffs,  they  still  had  an  in- 
terest, as  we  have  endeavored  to  show,  in  the  subject  matter 
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of  the  insurance  at  the  time  of  the  fire.  Their  sixth  instruc- 
tion was  properly  refused,  because  there  was  no  evidence  on 
which  to  base  it.  The  instruction  is  as  follows:  "  If  the  jury 
believe,  from  the  evidence,  that  the  plaintiffs  Long  and  Wet- 
more  were  the  owners  of  the  mortgage  interest  insured  in  said 
premises  at  the  time  of  fee  fire,  and  that  upon  this  trial  they 
have  not  proved  they  made  the  proofs  to  the  defendant,  as 
stated  in  instruction  No.  4,  they  will  find  for  the  defendant." 
The  evidence  shows  most  conclusively  that  as  early  as  Janu- 
ary or  February,  1860,  all  the  interest  of  plaintiffs  had  been 
duly  assigned  to  Stewart  and  Scroggs,  with  the  assent  of  de- 
fendants, and  they  thereafter  treated  them  as  the  own- 
ers of  the  insured  ^interest  in  the  premises.  There  [249*] 
was  nothing  before  the  jury  in  the  shape  of  testimony 
to  raise  such  a  belief. 

The  defendants  also  asked  an  instruction,  marked  3,  as  fol- 
lows :  If  the  jury  believe,  from  the  evidence,  that  on  the  23d 
of  July,  1841,  Stewart  and  Scroggs,  through  their  attorney, 
Lanphere,  refused  to  assign  to  defendant  all  their  interest, 
without  imposing  conditions  upon  the  defendant  in  the  assign- 
ment, then  the  jury  will  find  for  the  defendant,  unless  they 
believe,  from  the  evidence,  that  the  defendant  afterwards,  and 
before  the  commencement  of  this  trial,  accepted  an  assign- 
ment  of  the  mortgage  interest  in  said  property. 

This  instruction  was  refused  in  the  terms  asked;  but  the 
court  modified  it,  and  gave  it  as  follows: 

If  the  jury  believe,  from  the  evidence,  that  on  the  23d  of 
July,  1861,  or  at  any  other  time  after  the  fire,  Stewart  and 
Scroggs,  by  themselves,  or  through  their  attorney,  refused  to 
assign  to  defendant  all  their  interest,  without  imposing  un- 
reasonable conditions  upon  the  defendant,  in  the  assignment 
to  defendant,  then  the  jury  will  find  for  the  defendant,  unless 
they  believe,  from  the  evidence,  that  the  defendant  afterwards 
and  before  the  commencement  of  this  suit,  accepted  an  assign- 
ment of  the  mortgage  interest  in  the  property.  But  the  fact 
that  Stewart  and  Scroggs  insisted  that  they  were  not  to  be 
called  on  to  pay  any  of  the  court  costs,  in  obtaining  a  decree 
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on  the  mortgage,  was  not  an  unreasonable  condition  within 
the  meaning  of  the  first  part  of  the  instruction. 

By  condition  fourteen  of  the  policy,  the  party  insured  as  a 
mortgagee  is  required  to  assign  to  the  company  the  mortgage 
upon  the  premises  insured,  together  with  the  debt  secured 
thereby,  or  so  much  thereof  as  wilrbe  sufficient  to  pay  the 
loss;  and  a  refusal  to  execute  such  assignment  shall  operate 
to  discharge  the  company  from  all  liability  under  the  contract. 
The  instruction,  as  asked,  required  an  assignment  of  all  the 
interest  of  the  assured  in  the  mortgage,  whereas  they  were 
only  bound  to  assign  as  much  of  the  mortgage  debt  as  would 
cover  the  amount  of  the  insurance.      The  modification  was 

proper,  and  presented  truly  the  rights  of  the  parties; 
[250*]  and  if  the  claim  was  ^assigned  to  the  defendant,  it  was 

not  an  unreasonable  condition  that  they  should  prose- 
cute it  at  their  costs,  as  they  would  become  the  real  parties  in 
interest. 

But,  apart  from  these  rulings  of  the  court,  the  case,  on  the 
part  of  the  defendants,  was  placed  in  the  most  favorable  aspect 
by  the  following  instructions  given  on  their  behalf: 

1.  If  the  jury  believe,  from  the  evidence,  that  a  part  of  the 
building  insured  as  a  hoarding  house  was  used  and  occupied 
as  a  stable  since  the  execution  of  said  policy,  and  before  the 
fire,  without  the  written  consent  of  said  defendant,  the  jury 
will  find  for  the  defendant. 

2.  If  the  jury  believe,  from  the  evidence,  that  spirituous 
liquors  were  kept  in  a  shop  for  sale  in  said  insured  building, 
without  the  consent  of  the  company  in  writing,  after  the  exe- 
cution of  said  policy,  and  before  the  fire  occurred,  they  will 
find  for  defendant. 

4.  Unless  the  jury  believe,  from  the  evidence,  or  from  the 
admissions  made  by  defendant  and  read  to  the  jury,  that  the 
persons  sustaining  loss  in  the  said  building  on  said  premises 
insured  gave  notice  in  writing  to  said  company,  or  to  their 
agent,  as  soon  after  as  possible,  and  delivered  as  particular  an 
account  of  their  loss  or  damage  as  the  nature  of  the  case 
would  admit,  signed  with  their  own  hands,  and  accompanying 
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the  same  with  their  oath  or  affirmation,  declaring  the  said  ac 
count  to  be  just  and  true,  and  showing  what  other,  if  any,  in- 
surance had  been  made  on  said  property,  and  what  was  the 
whole  cash  value  of  the  subject  insured,  and  what  was  their 
interest  therein,  and  in  what  general  manner  as  to  trade,  mer- 
chandise or  otherwise,  the  building  insured,  and  the  several 
parts  thereof  were  occupied,  if  occupied  at  the  time  of  the 
loss  ^nd  who  were  the  occupants  of  such  building,  if  occupied, 
and  where  and  how  the  fire  originated,  so  far  as  they  knew  or 
believed,  and  also  produce  a  certificate,  under  the  hand  and 
seal  of  a  magistrate,  notary  public  or  commissioner  of  deeds, 
most  contiguous  to  the  place  of  the  fire,  and  not  concerned  in 
the  loss  as  a  creditor  or  otherwise,  or  related  to  the  insured  or 
sufferers,  stating  that  he  had  examined  the  circum- 
stances attending  the  fire,  loss  or  ^damage  alleged,  [251*] 
and  that  he  was  acquainted  with  the  character  and  cir- 
cumstances of  the  insured,  or  claimants,  and  that  he  verily 
believed  that  they  had,  by  misfortune  and  without  fraud  or 
evil  practice,  sustained  loss  or  damage  on  the  interest  insured 
in  said  property  to  the  amount  in  such  certificate  stated, 
which  shall  have  been  certified  to  by  the  said  officer,  the  jury 
will  find  for  the  defendant. 

We  cannot  perceive  any  error  unfavorable  to  the  defendants 
in  any  of  the  instructions,  and  although  the  instruction  given 
for  the  plaintiffs  is  objectionable,  as  we  view  the  case,  it  is  not 
sufficiently  so  to  reverse  the  judgment;  when,  upon  the  whole 
record,  it  appears  that  the  right  is  with  the  plaintiffs,  and  that 
justice  has  been  done. 

There  remains  one  other  point  to  be  considered.  It  is  this: 
That  the  court  refused  to  permit  the  defendants  to  withdraw 
their  pleas.  This,  according  to  the  decision  in  the  case  of 
Ayres  v.  Kelly,  11  111.,  IT,  would  be  error;  but  it  is  not  on 
this  record  assigned  as  error. 

We  are,  however,  as  it  is  a  question  of  practice,  not  inclined 
to  follow  that  decision,  but  to  hold  that  it  is  discretionary  with 
the  court  to  allow  it  or  to  refuse  it. 

From  the  best  consideration  we  have  been  able  to  give  this 
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case,  we  are  fully  satisfied  there  is  no  error  assigned  on  the 
record  sufficient  to  reverse  the  judgment,  and  that  justice  has 
been  done  the  parties.     "We  accordingly  affirm  the  judgment. 
Judgment  affirmed. 


James  P.  Brown  and  Jeremiah   L.   Brown  vs.  Esther  E. 
Gaffney  et  al. 

Mortgage  by  Absolute  Deed:  On  redemption,  mortgagee  entitled  to 
advances  made  on  faith  of  the  deed. 
Where  land  is  conveyed  by  one  person  to  another  by  absolute  deed,  and 
an  agreement  taken  back  to  reconvey  on  payment  of  a  certain  sum, 
on  a  bill  filed  to  redeem,  the  mortgagee  is  entitled  to  be  allowed  for 
subsequent  advances  on  the  faith  of  the  security,  though  not  stated  in 
the  written  obligation. 

[252*]       *  Appeal  from  Superior  Court  of  Chicago. 

The  facts  of  this  case  will  be  found  fully  stated  in 
the  report  thereof  in  28  111.,  149,  the  opinion  here  reported 
being  rendered  upon  a  rehearing. 

W.  T.  Burgess,  for  appellants.  IF.  F.  Zinder,  for  appel- 
lees. 

Caton,  0.  J.  In  our  former  opinion  in  this  case  our  views 
are  expressed  and  have  undergone  no  change.  "We  now  see, 
however,  that  in  the  amount  allowed  Brown,  the  moneys  which 
he  advanced  to  Gaffney  with  which  to  go  to  California  are  not 
included.  This,  in  equity,  we  think,  should  be  allowed,  as  if 
expressly  stated  in  the  written  obligation,  and  such  was  no 
doubt  the  intention  of  the  parties.  It  is  probable  that  this 
was  inadvertently  overlooked  in  the  court  below,  as  it  was  in 
this  court  on  the  first  hearing. 

The  decree  is  reversed  and  the  suit  remanded,  with  instruc- 
tions to  make  the  allowance  as  above  suggested. 

Decree  reversed. 
202 


APRIL  TERM,  1863.  252 

Springdale  Cemetery  Association  vs.  Smith. 

Springdale  Cemetery  Association  vs.  Job  Smith  and  Hiram 

Pierce. 

Witnesses  :  Incompetency  on  ground  of  interest.1 
A  corporator  of  a  cemetery  corporation,  who  was  one  of  the  purchasers 
of  the  land  upon  which  the  cemetery  is  laid  out,  and  for  which  he 
has  given  his  note,  for  the  payment  of  which  he  is  still  liable,  he  and 
the  other  purchasers  to  be  reimt  arsed  their  outlay  from  the  proceeds 
of  lots  after  defraying  the  costs  of  improvements  and  other  expenses, 
and  who,  after  paying  for  the  grounds  and  improvements,  is  to  receive 
one-third  of  the  profits  arising  from  sales  of  the  lots,  is  interested  in 
the  event  of  a  suit  against  the  company  for  labor  and  materials  in 
building  a  vault  on  said  cemetery,  and  is  incompetent  as  a  witness  in 
its  behalf. 

Contracts  :    Assent. 
One  man  can  not  make  another  his  debtor  without  his  consent.9 

Same. 
Where  a  brickmason  takes  a  contract  to  do  the  work  and  furnish  the 
materials  for  a  vault  according  to  a  plan  and  specifications,  for  a 
specified  sum,  he  will  not  be  entitled  to  charge  for  extra  labor  and 
materials  furnished  by  him  in  its  construction,  unless  furnished  at 
the  request  of  his  employer.' 

Warranty  :  Implied  as  to  skill,  etc. 
A  mechanic  or  other  workman  undertaking  to  construct  a  piece  of  work 
impliedly  warrants  that  it  shall  be  so  constructed  as  to  be  reasonably 
sunici-ent  for  the  purposes  for  which  it  is  intended.  There  is  an  im- 
plied warranty  or  undertaking  in  all  cases  that  the  person  so  acting 
is  reasonably  skillful  in  his  profession,  trade  or  calling ;  and  that  he 
will  perform  his  engagements  in  his  calling  with  that  degree  of  skill. 
The  law  implies  in  all  contracts,  in  the  absence  of  an  express  agree- 
ment to  the  contrary,  that  materials  agreed  to  be  furnished  shall  be 
suitable  for  the  purpose,  and  that  labor  shall  be  performed  with  rea- 
sonable skill.4 

Same. 
Where,  therefore,  a  brickmason  undertook   for  a  certain  sum  to  furnish 
mateiials  and  do  the  work  in  building  a  vault  according  to  certain 


1  See  Rev.  Stat.  1874,  488. 

*  Dedman  v.  Williams,  1  Scam.  154;  Davidson  v.  Porter,  57  111 ,  300. 

3  Western  Union  K.  R.  Co.  v.  Smith,  75  111.,  498.    As  to  rate  of  compen- 
sation for  extra  work,  see  Chicago  &  Gt.  E.  R'y  Co.  v.  Vosburgh,  45  111.,  311. 

4  See  Beers  v.  Williams,  16  111.,  69;  Union  Hide  and  Leather  Co.  v.  Reis- 
sig,  48  id.,  75. 
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plans  and  specifications,  and  the  vault,  before  acceptance  by  the  em- 
ployer, by  reason  of  defective  materials  or  unskillful  workmanship, 
fell  down  and  was  not  rebuilt  by  him,  it  was  held,  that  he  was  not  en- 
titled to  recover  for  labor  and  materials  furnished  by  him  in  its  con- 
struction. 

Recoupment  :  (See  note,1  infra.) 

Appeal  from  Circuit  Court  of  Peoria  County. 

Action  brought  by  appellees  against  appellant  before  a 
justice  of  the  peace  for  remainder  due  under  the  contract  be- 
low set  out,  and  for  extra  materials  and  labor  furnished  in 
building  a  vault  for  appellant,  which  before  its  acceptance  by 
appellant  fell  down,  and  was  not  rebuilt  by  appellees.  So 
much  of  the  contract  in  question  as  is  material  for  the  full 
understanding  of  the  case  is  contained  in  the  following  mem- 
orandum which  was  annexed  to  the  plans  and  specifications  of 

the  vault: 
[254*]  *  "  Contractor  to  furnish  materials  and  finish  work, 
except  front  door  and  stone  sill  and  copings.  Walls 
to  be  of  good  hard  bricks,  twenty  inches  in  breadth.  Walls  to 
be  laid  hollow  to  the  height  of  six  feet.  Excavation  to  be 
made  by  contractor  in  side  hill.  To  be  plastered  with  coat 
cement,  on  the  outside,  one-half  inch  thick.  Front  of  founda- 
tion to  be  18  inches  below  surface.  Balustrade  for  front  above 
the  arch  to  be  12  inches  thick.  The  floor  to  be  cemented,  also 
the  inside  walls.     The  arch  to  be  12  inches  thick.     I  agree  to 


1  The  latter  clause  of  the  defendant's  8th  instruction  would  seem  to  war- 
rant the  inference,  although  the  court  do  not  refer  to  it  in  terms,  that  the 
defendant  may  have  a  judgment  for  the  excess  of  damages  in  his  favor. 
This  doctrine  is,  however,  opposed  by  the  general  current  of  the  authori- 
ties, and  doubtless  would  not  have  been  sanctioned  by  the  court,  had  their 
attention  been  distinctly  drawn  to  the  question.  The  rule  in  such  case  is, 
that  in  cases  of  recoupment  the  defendant's  claim  is  deducted  from  that  of 
the  plaintiff,  and  that  the  latter  recovers  the  excess  only.  The  defendant  is 
not  allowed  to  recover  any  balance,  but  uses  his  claim  in  mitigation  of 
damages  only.  See  Stow  v.  Yarwood,  14  111.,  424;  Brigham  v.  Hawley,  17 
id.,  38;  Sanger  <o.  Fincher,  27  id.,  347;  Burroughs  v.  Clancey,  53  id.,  30; 
Streeter  v.  Streeter,  43  id.,  155;  Ward  ».  Fellers,  3  Mich.,  281,  which  laat 
cited  case  explains  the  distinction  between  setoff  and  recoupment. 
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furnish  materials  and  do  the  work  in  the  above  plan  and  speci- 
fication for  the  sum  of  $525.  Smith  &  Pierce." 

The  appellant  filed  with  the  justice  of  the  peace  a  bill  of 
particulars  of  its  account  against  the  appellees  containing  the 
following  items: 

1856.    To  cash  paid  L.  Harman,  for  making  excavation, $53  00 

Oct,  25— Nov.  3,  cash  paid, 345  00 

**  Damage  for  failure  to  perform  contract, 500  00 

$898  00 

Defendants'  eighth  instruction,  referred  to  by  the  court,  is 
as  follows: 

*  u  If  the  jury  believe,  from  the  evidence,  that  de-  [257*] 
f endants  have  suffered  damage  from  default  or  want  of 
care  and  skill  of  plaintiffs,  in  performing  their  contract  foi 
building  vault  mentioned  by  witnesses  in  this  cause,  and  that 
such  damage  exceeds  the  amount  which  plaintiffs  would  other- 
wise be  entitled  to  recover,  the  jury  should  find  for  defend- 
ants the  amount  of  such  excess,  as  shown  by  the  evidence." 

The  judgments  in  both  the  courts  below  were  for  the  plaint- 
iffs.    The  remaining  facts  are  stated  by  the  court.1 

*2T.  II.  Purple  and  Cooper  d;  Moss,  for  appellants.  [258*] 
U.  Grove,  for  appellees. 

Walker,  J.  It  is  insisted  that  the  court  erred  in  permit- 
ting Lightner  to  testify  on  the  trial  below.  He  was  one  of 
the  corporators  of  the  company,  he  was  one  of  the  purchasers 
of  the  land  upon  which  the  cemetery  was  laid  out,  and  for 
which  he  gave  his  note  for  one  thousand  dollars,  for  the  pay- 
ment of  which  he  was  still  liable.  He  and  the  other  pur- 
chasers were  to  be  reimbursed  their  outlay  from  the  proceeds 
of  the  sales  of  lots  for  burial  purposes,  after  defraying  the 
costs  of  improvements,  and  other  expenses.  And,  after  pay- 
ing for  the  grounds  and  making  improvements,  he  was  to  re- 
ceive one-third  of  the  profits  arising  from  sales  of  lots. 

It  then  follows,  that  any  liability  which  diminished  the 
funds  of  the  company  would  directly  decrease  his  share  of  the 

1  See  the  report  of  the  case  when  formerly  before  the  court,  24  111.,  480. 
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profits.  If  the  company  were  liable  to  the  defendants  in  error 
for  this  labor,  its  payment  would  to  that  extent  diminish  the 
fund  in  which  this  witness  has  the  right  to  participate.  He 
then  has  an  interest  in  the  event  of  this  suit,  to  the  extent  of 
one-third  of  the  sum  involved.  If  the  company  is  held  liable 
for  its  payment,  the  fund  for  distribution  will  be  diminished 
to  that  extent,  otherwise  it  will  be  increased  to  the  same  ex- 
tent. We  are,  therefore,  of  the  opinion  that  this  is  a  disqualify- 
ing interest,  and  there  was  no  error  in  rejecting  his  testimony. 
It  is  also  insisted  that  the  third  instruction  given  for  plain- 
tiffs below  was  erroneous.  By  it  the  jury  were  informed  that 
if  plaintiffs  furnished  any  extra  materials,  or  performed  extra 
labor  in  constructing  the  vault,  beyond  what  was  required  by 
the  contract,  that  they  would  be  entitled  to  recover  the  worth 
of  such  materials  or  labor,  as  shown  by  the  evidence.  This 
instruction  does  not  correctly  state  the  law.     One  man  has  no 

right  to  constitute  another  his  debtor  without  his  con- 
[259*]  sent.     *This  instruction  implies  that  it  may  be  done. 

It  will  not  be  contended  that  the  workmen  in  this  case 
had  any  right  to  change  the  plan  of  this  vault,  by  enlarging 
its  dimensions,  or  to  change  the  character  of  the  materials  from 
the  original  agreement,  so  as  to  render  extra  materials  and 
labor  necessary,  and  then  recover  pay  for  them.  Such  a 
change  could  not  be  made  without  the  consent,  express  or  im- 
plied, of  the  owners.  So  in  erecting  the  vault,  the  builders 
had,  under  the  agreement,  no  right  to  furnish  extra  labor  or 
materials  without  the  consent  of  the  owners.  They  were 
bound  to  complete  the  building  with  the  materials  and  labor 
as  specified  in  the  contract.  This  instruction  should  have 
been  so  qualified  as  to  have  left  it  to  the  jury  to  have  found 
from  the  evidence  that  the  extra  labor  and  materials  were  fur- 
nished at  the  request  of  defendants  below. 

Again,  the  court  erred  in  refusing  to  give  defendants'  eighth 
instruction.  It  announced  the  rule,  that  a  mechanic  or  other 
workman,  undertaking  to  construct  a  piece  of  work,  impliedly 
warrants  that  it  shall  be  so  constructed  that  it  will  be  reason- 
ably sufficient  for  the  purposes  for  which  it  is  intended,  and 
206 


APEIL  TEEM,  1863.  260 

Van  Buskirk  vs.  Day. 

if  the  plaintiffs  agreed  to  build  the  vault,  and  if  from  defec- 
tive materials  furnished  by  them,  or  from  unskillful  work- 
manship it  fell  down  and  was  not  rebuilt,  they  were  not  en- 
titled to  recover.  It  is  one  of  the  plainest  principles  of  the 
law,  that  there  is  an  implied  warranty  or  undertaking  in  all 
cases,  that  the  person  so  acting  is  reasonably  skillful  in  his 
profession,  trade  or  calling.  And  that  he  will  perform  his 
engagements  in  his  calling  with  that  degree  of  skill.  The 
law  implies  in  all  contracts,  in  the  absence  of  an  express 
agreement  to  the  contrary,  that  materials  agreed  to  be  fur- 
nished shall  be  suitable  for  the  purpose,  and  that  labor  shall 
be  performed  with  reasonable  skill.  This  instruction  asserted 
this  rule  and  was  therefore  improperly  refused. 

For  these  errors,  the  judgment  of  the  court  below  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


[260*]  *  Lawrence  Tan  Bttskirk  vs.  Charles  B.  Day  et  al. 

Parol  Evidence  :  To  show  fraud  in  procuring  a  written  contract. 
Although  it  is  the  rule  that  all  prior  and  contemporaneous  conversations 
are  merged  in  the  written  contract  resulting  therefrom,  yet  such  prior 
and  contemporaneous  conversations  are  admissible  and  may  be  taken 
into  consideration  by  the  jury  for  the  purpose  of  ascertaining  whether 
the  contract  was  procured  through  fraud  and  false  representations. 

Instructions:  Correction  of  erroneous  instruction. 
Although  an  instruction  given  for  one  party  when  considered  alone  may 
be  erroneous,  yet  if  it  is  corrected  by  one  given  for  the  opposite  party, 
80  that  no  Injury  can  result  therefrom,  or  if  when  considered  to- 
gether,  as  they  should  be,  they  are  correct,  the  judgment  will  not  be 
reversed.1 

1  See,  also,  Morgan  t.  Peet,  post,  281 ;  Warren  v.  Dickson,  27  111.,  115  ; 
Illinois  Cent.  R.  R.  Co.  v.  Swearingen,  47  id.,  206;  Durham  v.  Goodwin,  54 
id.,  469;  Walker  v.  Collier,  37  id.,  362;  Yundt  v.  Hartrunft,  41  id.,  9;  City 
of  Aurora  v.  Gillett,  56  id.,  132 ;  Lawrence  v.  Hagerman,  56  id.,  68 ;  Gil. 
Christ  v.  Gilchrist,  76  id.,  281 ;  Toledo,  W.  &  W.  R'y  Co.  v.  Ingraham,  77 
id.,  309.    See,  however,  Denman  v.  Bloomer,  11  111.,  177;  Chicago,  B.  & 
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False  Representations:  By  canvassers,  in  procuring  note,  must  be 
brought  home  to  the  parties  to  the  note. 
Where  canvassers  for  subscriptions  to  a  loan  to  an  enterprise  make  false 
representations  to  induce  a  subscriber  to  give  his  note  to  the  presi- 
dent of  the  board  of  trustees  thereof,  in  an  action  upon  the  note,  it 
seems  that  such  representations  are  not  admissible,  unless  prompted 
or  authorized  by  the  trustees  of  the  enterprise  or  the  payee  of  the  note. 

Promissory  Note  :    Bona  fide  holder. 
The  equitable  assignee  of  a  promissory  note  assigned  before  maturity  in 
payment  for  goods  theretofore  advanced  on  the  faith  of  its  transfer,  is 
not  affected  by  any  equities  existing  between  the  original  parties  to 
the  note. 

Same:     Who  may  assign. 
Where  a  promissory  note  is  made  payable  "  to  the  order  of  Lewis  How- 
ell, president  of  the  board  of  trustees  of  loan  to  the  American  Pottery 
Company,"  said  Howell,  being  the  payee,  has  the  legal  title  to  the 
note,  and  consequently  can  legally  assign  it. 

Same:    Requisites  of. 

The  following  writing: 

44  $200.  Peobia,  Nov.  11, 1859. 

44  For  value  received,  I  promise  to  pay  to  the  order  of  Lewis  Howell, 
president  of  the  board  of  trustees  of  loan  to  the  American  Pottery 
Company  two  hundred  dollars,  payable  at  the  banking  house  of  S. 
Pulsifer  &  Co.,  in  Peoria,  in  installments.  First  installment,  10  per 
cent,,  at  date;  second  installment,  5  per  cent.,  on  the  first  day  of  De- 
cember, 1859,  and  the  balance  in  installments  of  five  per  cent.,  on  the 
first  day  of  each  month  thereafter,  until  paid.      L.  Van  Buskirk." 

Has  all  the  essentials  of  a  promissory  note. 

Appeal  from  Circuit  Court  of  Peoria  County. 

The  facts  and  questions  raised  for  determination  are  suffi- 
ciently stated  by  the  court. 

M.  Williamson,  for  appellant.  Cooper  dk  Moss,  for  ap- 
pellees. 

[265*]       *Breese,  J.    This  suit  was  originally  commenced  be- 
fore a  justice  of  the  peace  of  Peoria  county,  to  recover 
a  balance  claimed  to  be  due  on  the  following  note: 

Q.  R.  R.  Co.  v.  Dunn,  61  id.,  385;  Illinois  Cent.  R.  R.  v.  Mafilt,  67  id.,  431; 
Toledo,  W.  &  W.  R'y  Co.  v.  Larmon,  67  id.,  68. 

Otherwise,  if  the  erroneous  instruction  may  have  misled  the  jury. 
Baldwin  v.  Killian,  63  111.,  550.    See,  also,  the  last  three  cases  above  cited. 
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$200.  Peoria,  Nov.  ii,  1859. 

For  value  received,  I  promise  to  pay  to  the  order  of  Lewis 
Howell,  president  of  the  board  of  trustees  of  loan  to  the  Amer- 
ican Pottery  Company,  two  hundred  dollars,  payable  at  the 
banking  house  of  S.  Pulsifer  &  Co.,  in  Peoria,  in  installments. 
First  installment,  10  per  cent.,  at  date;  second  installment,  5 
per  cent.,  on  the  first  day  of  December,  1859,  and  the  balance 
in  installments  of  5  per  cent.,  on  the  first  day  of  each  month 
thereafter,  until  paid.  L.  Van  Buskirk. 

*The  note  was  indorsed  as  follows:    "I  assign  this  [266*] 
to  Day,  Bros.  &  Co.,  without  recourse  to  me.      L. 
Howell,  Prest.  of  Board  of  Trustees."     There  was  a  credit  in- 
dorsed of  seventy  dollars. 

A  judgment  was  rendered  for  the  plaintiffs,  from  which  the 
defendant  appealed  to  the  circuit  court,  where,  on  a  trial  be- 
fore a  jury,  a  verdict  was  rendered  for  the  plaintiffs  for  one 
hundred  and  forty-one  and  five-hundredth s  dollars,  and  judg- 
ment accordingly.  The  case  is  brought  here  by  defendant,  by 
appeal.  The  principal  point  raised  is  upon  the  fourth  instruc- 
tion given  for  the  plaintiffs: 

That  instruction  is  as  follows: 

"  If  the  jury  believe,  from  the  evidence,  that  the  note  sued 
on  was  given  in  pursuance  of  a  subscription  theretofore  made, 
to  loan  $200  to  the  American  Pottery  Company,  or  to  a  board 
of  trustees  of  such  loan,  for  the  use  of  said  company,  and  that 
said  subscription  was  made  upon  and  under  a  written  contract 
between  certain  parties,  as  commissioners  for  organizing  said 
company,  and  the  subscribers  to  such  loan,  of  whom  defendant 
was  one,  which  contract  purports  to  set  forth  the  terms  and 
conditions  of,  and  inducements  to,  and  consideration  for  such 
loan,  such  written  contract  is  the  sole  and  exclusive  evidence 
of  what  said  terms,  conditions,  consideration  and  inducements 
were,  and  no  evidence  of  cotemporaneous  statements  or  repre- 
sentations, made  to  induce  defendant  to  become  a  subscriber 
to  such  loan,  is  to  be  taken  into  consideration  by  the  jury  in 
making  up  their  verdict." 

It  is  objected  by  the  appellant  that,  inasmuch  as  the  issue 
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before  the  court  was  fraud,  the  defendant  was  at  liberty  to  go 
outside  of  the  written  contract,  and  show  all  the  circumstances 
attending  the  transaction,  and  therefore  it  was  error  to  inform 
the  jury  that  the  written  contract  furnished  all  the  evidence 
for  this  consideration. 

There  is  force  in  this,  and  so  the  circuit  court  thought,  fcr, 
at  the  instance  of  the  defendant,  the  tenth  instruction  was 
given  expressly  for  the  purpose,  as  stated  on  the  margin,  of 

modifying  the  fourth  instruction. 
[267*]       *The  tenth  instruction  asked  by  the  defendant  is  as 
follows : 

"  The  jury  are  instructed  that  it  is  true  that  all  prior  and 
contemporaneous  conversations  are  merged  in  the  contract, 
yet  the  jury  may  examine  into  such  prior  and  contemporane- 
ous conversations  and  representations  for  the  purpose  of  as- 
certaining whether  the  contract  was  procured  through  fraud 
and  false  representations.  And  if  they  find,  from  the  evi- 
dence, that  the  contract  was  so  obtained,  the  contract  would  be 
void." 

Whatever  error,  then,  may  have  been  in  the  fourth  instruc- 
tion as  given,  it  was  corrected  by  the  tenth,  and  no  injury 
could  have  resulted  to  the  defendant.  Indeed,  the  two  in 
themselves  are  to  be  considered  together,  and  when  so  consid- 
ered are  correct. 

It  is  very  questionable  if  the  defense  here  set  up  was  legiti- 
mate. The  false  representations  should  be  brought  home  to 
the  parties  to  the  note.  What  statements  the  canvassers  for 
subscriptions  may  have  made  to  induce  the  defendant  to  exe- 
cute this  note,  unless  prompted  or  authorized  by  the  trustees 
or  the  payee  of  the  note,  was  not  proper  evidence  to  the  jury 
to  defeat  a  recovery  on  the  note.1 

As  to  the  suggestion,  the  note  was  assigned  after  maturity, 
and  therefore  open  to  any  defense  that  may  have  existed  to  it 
while  in  the  hands  of  the  original  payee,  it  is  sufficient  to  say 

1  See,  also,  White  t>.  Watkins,  23  111.,  482;  Goodrich  o.  Reynolds,  31  id., 
490,  497. 
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the  note  was  transferred,  on  its  execution,  to  the  plaintiffs,  who 
made  advances  on  the  credit  of  it,  to  the  workmen  engaged  in 
carrying  on  the  enterprise  in  which  the  defendant  had  em- 
barked, and  had  in  that  way  paid  value  for  the  note  and  be- 
came the  owners  thereof.1  They  were  the  equitable  assigness 
^f  the  note  before  its  maturity,  and  ought  not  to  be  affected  by 
any  equities  existing  between  the  original  parties  to  the  note. 
But  if  it  was  assigned  after  maturity,  no  defense  has  been 
shown  to  the  recovery. 

It  is  objected  by  the  appellant  that  the  note  in  question  is 
not  a  promissory  note,  and  therefore  not  assignable.  He  in- 
sists it  is  a  promise  merely  to  loan  money. 

The  writing  has  all  the  essentials  of  a  promissory  note.  It 
has  a  payor  and  payee,  promises  to  pay  a  certain  sum 
[268*]  of  *money  at  a  certain  time,  in  certain  installments. 
It  is  made  payable  to  the  order  of  Lewis  Howell,  de- 
scribing him  as  "president  of  the  board  of  trustees  "  of  loan 
to  the  American  Pottery  Company,  Howell  is  the  payee  and 
had  the  legal  title  to  the  note,  and  consequently  could  legally 
assign  it. 

The  jury,  by  their  verdict,  have  negatived  all  idea  of  fraud 
in  the  transaction,  and  that  the  contract  made  by  the  commis- 
sioners with  the  appellant  has  been  substantially  complied 
with,  and  we  see  no  ground  to  question  the  correctness  of  their 
finding.  The  appellees  are  meritorious  parties,  having  paid 
value  on  the  appellant's  promise  that  he  would  pay  the  note 
according  to  its  terms.  There  being  no  fraud  or  false  repre- 
sentations established  against  the  payees  of  this  note,  or  against 
any  person  or  party  in  privity  with  them,  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 

1  It  appears  that  such  advances  consisted  of  goods  furnished  the  com- 
pany for  their  employees,  on  the  faith  of  the  company's  agreement  to  pay 
therefor  in  such  subscription  notes,  and  that  the  note  in  question  was  trans- 
ferred in  pursuance  of  that  understanding. 
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William  P.  Pierce  et  al.  vs.  John  K.  Brewster  et  al. 

Assignments:  Authority  to  sell  on  credit  renders  fraudulent. 
A  clause  iD  an  assignment  for  the  benefit  of  creditors,  authorizing  the 
assignees  to  sell  the  assigned  property  on  credit,  will  render  it  fraud- 
ulent  and  void  as  against  creditors.1 

Bame  :  Amendatory  agreement} 
But  where,  before  the  rendition  of  the  judgment  in  favor  of  the  creditors 
attacking  the  assignment,  a  subsequent  amendatory  agreement  is 
made  between  the  assignor  and  assignee,  revoking  such  power  to  sell 
upon  credit,  the  effect  will  be  the  same  as  if  the  supplemental  agree- 
ment had  been  originally  inserted  in  the  assignment,  which  will 
thereafter  be  purged  of  such  fraudulent  feature. 

Same  :  Discretionary  powers  of  sale. 
It  seems  that  an  assignment  for  the  benefit  of  creditors  will  not,  by  rea- 
son of  the  discretionary  authority  thereby  granted,  be  yitiated  by  a. 
clause  authorizing  the  assignees  to  take  possession  of  the  property 
assigned,  and  to  sell  and  dispose  thereof,  either  at  public  or  private 
sale,  to  such  persons,  for  such  prices,  and  on  such  terms  and  condi- 
tions as,  in  their  judgment,  may  appear  best  and  most  for  the  interest 
of  the  parties  concerned.3 

Appeal  from  Circuit  Court  of  Stephenson  Co  ant y. 

Bill  filed  by  appellants,  as  judgment  creditors  of  John  K. 
Brewster,  against  said  John  K.  Brewster  and  others,  appellees,- 
for  the  purpose  of  having  a  certain  assignment  for  the  benefit 
of  creditors,  executed  by  said  John  K.  Brewster  to  Daniel  S. 
Brewster  and  John  A.  Clark,  as  assignees,  set  aside  as  fraudu- 
lent and  void  as  against  creditors,  and  to  have  their  judgment 
satisfied  from  the  property  so  assigned.  The  assignment  of 
November  4,  1857,  provided,  among  other  things,  that 
[269*]  the  assignees  should  "*take  possession  of  all  and  sin- 
gular, the  lands,  tenements  and  hereditaments,  and  all 
other  property  hereby  assigned,  or  intended  so  to  be,  and 
sell  and  dispose  of  the  same,  either  at  public  or  private  sale, 
to  such  person  or  persons,  for  such  prices,  and  on  such  terms 

1  Whipple  v.  Pope,  33  111.,  334.    Such  a  clause  is  good  as  between  as- 
signor  and  assignee.     Chickering  v.  Raymond,  15  id.,  364. 

2  See  Ramsdell  v.  Sigerson,  2  Gilm.,  78;  Conkling  v.  Carson,  11  111.,  508. 

3  See  Sackett  v.  Mansfield,  26  111.,  27. 
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and  conditions,  and  either  for  cash  or  upon  credit,  as,  in  their 
judgment,  may  appear  best  and  most  for  the  interest  of  the 
parties  concerned." 

The  subsequent  agreement  referred  to  by  the  court  is  as 
follows : 

"  Whereas,  John  K.  Brewster,  on  the  4th  day  of  November, 
1856,  made  an  assignment  of  that  date  to  Daniel  S.  Brewster 
and  John  A.  Clark,  for  the  benefit  of  creditors,  reference  to 
which  is  hereby  had  for  particulars  relative  to  the  same.  And 
whereas,  power  is  given  in  and  by  said  assignment  to  said 
Daniel  S.  Brewster  and  John  A.  Clark  to  sell  certain  property 
therein  mentioned,  upon  a  credit,  if  they  shall  see  fit.  And 
whereas,  the  said  power  has  not  been  exercised :  Now,  there- 
fore, for  the  purpose  of  removing  any  and  all  objections  to 
said  assignment,  on  account  of  the  said  power  therein  con- 
tained, it  is  hereby  agreed  that  all  powers  of  sale  upon  credit 
in  said  assignment  contained,  are  canceled  and  annulled,  and 
said  assignment  shall  stand  as  if  no  such  power  was  therein 
contained. 

"  In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals,  this  27th  day  of  January,  1858. 

"  John  K.  Brewster,     [l.  s.] 
"  John  A.  Clark,  [l.  s.] 

"  Daniel  S.  Brewster,  [l.  s.J  " 
The  court  below  dismissed  the  bill;  and  the  questions  for 
determination  upon  appeal  relate  (1)  to  the  effect  upon  the 
validity  of  the  assignment,  of  the  clause  authorizing  sales  to 
be  made  on  credit;  (2)  as  to  the  effect  upon  this  objectionable 
clause,  of  the  amendatory  agreement;  and  (3)  conceding  that 
the  objection  to  the  clause  authorizing  sales  on  a  credit  was 
removed  by  such  amendatory  agreement,  whether  the  broad 
discretionary  authority  to  sell  and  dispose  of  the  assigned 
property  "  either  at  public  or  private  sale,  to  such  person  or 
persons,  for  such  prices  and  on  such  terms  and  conditions  as 
in  their  judgment  may  appear  best  and  most  for  the  interest 
of  the  parties  concerned,' '  did  not  affect  the  validity  of  the 
assignment. 
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K.  S.  Smith  and  Emery  A.  Storrs,  for  appellants.     F.  C. 
In  galls,  for  appellees. 

[271*]  *Caton,  C.  J.  The  question  in  this  case  is  embraced 
within  a  very  small  compass,  and  is  readily  determined 
by  the  application  of  familiar  principles  of  law  and  practical 
common  sense.  The  assignment,  as  originally  executed,  au- 
thorized the  assignees  to  sell  the  assigned  property  on  a  credit. 
This  clause,  as  we  held  in  Bowen  v.  Parkhurst,  24  111.,  257, 
gave  the  assignees  too  extended  a  power,  which  might  be 
used  to  the  prejudice  and  delay  of  creditors,  and  therefore 
vitiated  the  assignment.  Before  the  complainants  obtained 
their  judgment  against  the  assignor,  a  subsequent  agreement 
was  executed  between  the  assignor  and  the  assignees,  by  which 
this  obnoxious  clause  was  abrogated,  and  the  power  to  sell  on 
a  credit  was  annulled.  This  instrument  was  supplemental  to, 
And  from  that  moment  became  a  part  of  the  instrument  of 
Assignment,  and  had  the  same  influence  upon  it  as  if  it  had 
been  originally  inserted  in  it.  From  that  moment  it  was 
purged  of  this  fraudulent  feature.  It,  in  fact,  became  a  new 
instrument  of  assignment.  Its  legal  effect  was  precisely  the 
same  as  if  the  assignees  had  reassigned  the  property  to  the 
assignor,  who  had  then  executed  a  new  assignment  in  the  same 
words  of  the  old,  only  omitting  the  objectionable  clause,  which 
was  by  the  new  instrument  abrogated,  and  practically  ex- 
punged from  the  contract.  Had  there  been  such  reassign- 
ment, and  then  a  new  assignment,  omitting  the  power  to  sell 
on  a  credit,  it  is  not  denied  that  it  would  have  been  valid.  The 
practical  result  and  legal  effect  are  precisely  the  same  now. 
"We  agree  with  the  circuit  court,  that  the  assignment  was  now 
good,  and  must  be  upheld.  The  decree  is  affirmed. 
Decree  affirmed. 
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William  Gentleman  vs.  Lewis  Soule. 

Public  Road  by  Prescription:  User  must  be  continuous. 
In  order  to  establish  a  public  road  by  prescription,  there  must  be  a  con. 
tinuous  user  for  twenty  years,  the  shortest  period  within  which  the 
right  can  be  acquired.1 
Same  :  Effect  of  abandonment,2  or  deviation. 
While  travel  may  slightly  deviate  from  the  thread  of  the  road  to  avoid 
an  obstruction,  at  any  point  in  the  road,  and  still  not  change  the 
road  itself,  it  is  otherwise,  when  the  whole  length  of  the  road  is 
abandoned  for  eight  or  nine  years,  and  is  not  sufficiently  traveled  to 
prevent  its  becoming  obstructed  by  the  growth  of  weeds  and  brush. 
In  such  a  case,  there  is  not  that  continued  user  which  is  absolutely 
necessary  to  establish  a  prescriptive  right. 
Same  :  User  must  be  confined  to  a  certain  line. 
A  prescriptive  right  cannot  be  acquired  to  pass  over  a  tract  of  land  gen- 
erally ;  but  it  must  be  confined  to  a  specific  line  or  way. 
Same:  And  for  the  required  time. 
Where  there  are  several  different  converging  lines  of  travel  none  of 
which  have  been  in  constant  use  for  twenty  years,  the  travel  over  the 
various  lines  cannot  be  so  united  as  to  make  out  the  requisite  length 
of  time.    To  have  that  effect  it  must  be  confined  to  one  track,  and  for 
the  requisite  period. 
Same:  Other  requisites. 
To  establish  a  public  road  by  prescription  the  user  must  be  open,  ad- 
verse, and  under  claim  of  right. 
Public  Roads  by  Dedication  :3  Must  be  by  owner. 
One  not  the  owner  and  having  no  right  to  dispose  of  or  incumber  the  land, 
cannot  make  a  dedication  thereof  to  the  public  use  for  a  highway.4 
Same. 
Thus,  a  squatter  upon  government  land,  a  trespasser  or  even  a  tenant, 
has  no  such  power. 
Same  :  Intention  to  dedicate,  and  acceptance. 
To  constitute  a  sufficient  dedication,  there  must  be  an  intention  to  make 
it,  and  also  an  acceptance.5 

1  See  Town  of  Lewiston  v.  Proctor,  27  111.,  414;  Alvord  v.  Ashley,  17  id., 
363;  Daniels  v.  The  People,  21  id.,  439;  Chicago  v.  Wright,  69  id.,  318; 
Warren  v.  Town  of  Jacksonville,  15  id.,  236 ;  Dimon  v.  The  People,  17  id., 
422;  City  of  Quincy  v.  Jones,  76  id.,  231. 

2  See  Champlin  v.  Morgan,  20  111.,  181 ;  Town  of  Lewiston  v.  Proctor, 
supra;  Grube  v.  Nichols,  36  id.,  92;  City  of  Peoria  v.  Johnston,  56  id.,  45; 
Dempsey  v.  Donnelley,  58  id.,  40. 

3  See  Grube  v.  Nichols,  supra;  Town  of  Havana  v.  Biggs,  58  111.,  483. 

4  See  Baugan  v  .Mann,  59  111.,  492.        5  See  Chicago  v.  Wright,  69  111.,  3ia 
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Same. 
This  intention  on  the  part  of  the  owner  may  be  manifested  in  writing,  by 
declarations  or  acts.    But  the  intention  must  be  unequivocal  and 
satisfactorily  proven.1 
Same. 
The  acceptance  must  also  appear,  and  when  the  public  are  the  donees  of 
the  easement,  that  is  usually  manifested  by  acts,  such  as  taking 
charge  of  and  repairing  the  highway  by  the  proper  county  or  town 
authorities.2 
Road  :  Effect  of  survey  and  platting. 
The  survey  and  platting  of  a  road  by  the  county  surveyor  under  the  or- 
der of  the  highway  commissioners  for  that  purpose,  not  being  a  pro- 
ceeding to  establish  a  road,  but  only  to  ascertain  the  courses  and  dis- 
tances of  one  claimed  to  be  already  established,  does  not  establish 
such  road  as  a  public  highway,  but  leaves  the  proof  of  its  existence 
precisely  as  it  was  before.3 
Same:  Estoppel. 
The  survey  and  platting  of  a  road  by  the  county  surveyor  under  the  or- 
der of  the  hignway  commissioners  has  the  effect  of  estopping  the 
public  from  claiming  that  the  road  runs  upon  a  different  line  from 
the  survey. 

Error  to  Circuit  Court  of  Kendall  County. 

Debt  by  defendant  in  error  against  plaintiff  in  error,  under 
the  statute  (Sess.  Laws  1852,  176),  imposing  a  penalty  for  ob- 
structing public  roads.  So  much  of  the  order  of  the  high- 
way commissioners,  referred  to  by  the  court,  as  is  material  to 
an  understanding  of  the  case,  is  as  follows: 

[274*]       *"  State  of  Illinois,  La  Salle  County  —  Town  of 
Grand  Rapids. 
"  Whereas,  It  appearing  to  the  commissioners  of  highways, 

1  See  Harding  v.  Town  of  Hale,  61  111.,  192;  111.  Ins.  Co.  v.  Littlefield,  67 
id.,  368:  Kelley  v.  Chicago,  48  id.,  388 ;'  Trustees  v.  Walsh,  57  id.,  363; 
Smith  v.  Town  of  Flora,  64  id ,  93. 

2  See  Grube  v.  Nichols,  supra;  Hiner  v.  Jeanpert,  65  111.,  428;  Alvord  v. 
Ashley,  17  id.,  363;  Dimon  v.  The  People,  17  id.,  416;  Marcy  v.  Taylor,  19 
id.,  634;  Daniels  v.  The  People,  supra;  Green  v.  Oakes,  17  id.,  249;  Reea 
o.  Chicago,  38  id.,  322";  Trustees  v.  Walsh,  57  id.,  363 ;  111.  Ins.  Co.  v.  Lit 
tlefield,  67  id.,  368. 

'See  Hiner  v.  The  People,  34  111.,  297. 
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In  and  for  said  town,  that  a  road  or  highway  [describing  it  in 
general  terms]  has  been  used  for  such  highway  or  road  for 
twenty  years ;  and  it  further  appears  to  said  commissioners  of 
highways  that  said  road  or  highway  is  still,  and  at  this  time, 
is  used  as  such  road  or  highway,  has  never  been  recorded, 
now,  therefore,  we,  the  undersigned,  commissioners  of  high- 
ways in  and  for  said  town  of  Grand  Rapids,  do  order  that  said 
road  or  highway  be  ascertained,  described  and  entered  of  record 
in  the  clerk's  office  of  said  town,  according  to  a  survey  which 
has  been  made  under  our  direction,  by  "W.  F.  Witmore,  county 
surveyor  of  La  Salle  county,  as  follows,  to  wit :  [describ- 
ing it  by  courses  and  distances].  *And  we  do  further  [275*] 
order  that  the  line  of  said  survey  be  the  center  of  said 
road  or  highway,  and  that  the  same  be,  and  is  hereby  declared 
to  be,  a  public  highway  of  the  width  of  four  rods.  Given 
under  our  hands  this  20th  day  of  February,  1860." 

[Signed  by  said  commissioners.] 

The  judgments  in  both  the  courts  below  were  for  the  plain- 
tiff.    The  remaining  facts  are  sufficiently  stated  by  the  court. 

Glover,  Cook  <&  Campbell,  for  plaintiff  in  error.     Gray, 
Avery  <&  Bushnell,  for  defendant  in  error. 

*  "Walker,  J.  The  overruling  of  a  motion  for  a  [277*] 
new  trial  by  the  court  below  is  assigned  for  error,  and 
the  only  question  presented  by  this  record  is  one  of  fact.  And 
it  is  whether  the  evidence  establishes  the  charge,  that  the 
plaintiff  in  error  obstructed  a  public  highway  as  alleged  in  the 
complaint.  That  he  erected  the  obstruction,  there  is  no  dis- 
pute, but  it  is  denied  that  it  was  in  a  public  highway.  De- 
fendant in  error  makes  no  claim  that  such  a  road  was  ever 
established  under  the  statute;  but  he  does  contend,  that  the 
evidence  establishes  a  public  road,  both  by  prescription  and 
by  dedication.  On  the  first  of  these  questions,  as  might  be 
expected,  in  tracing  the  history  of  such  a  transaction  through 
a  length  of  time,  the  evidence  is,  to  some  extent,  inconclusive 
^d  contradictory. 
We  think,  after  a  careful  examination  of  all  the  evidence, 
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that  it  fails  to  establish  a  prescriptive  right  in  the  public,  to 
use  the  portion  of  the  road  in  controversy  as  a  public 
[278*]  highway.  *  The  evidence  fails  to  show  that  there  was 
a  continuous  use  of  this  track,  by  public  travel,  for 
twenty  years.  It  appears  there  were  several  lines  of  travel,  all 
converging  to  the  ford  on  the  Illinois  river,  but  they  were  too 
far  separated  from  each  other  to  constitute  but  one  road.  They 
do  not  seem  to  be  mere  departures  from  one  common  track, 
to  avoid  a  temporary  obstruction.  They  seem  to  have  been 
separate  and  independent,  having  no  portion  or  even  a  point 
in  common,  except  the  ford  to  which  they  all  converged.  It 
is  true,  that  travel  may  slightly  deviate  from  the  thread  of  the 
road  to  avoid  an  obstruction,  at  any  point  in  the  road,  and  still 
not  change  the  road  itself.  But  it  is  otherwise  when  the  whole 
length  of  the  road  is  abandoned  for  eight  or  nine  years,  and 
is  not  sufficiently  traveled  to  prevent  its  becoming  obstructed 
by  the  growth  of  weeds  and  brush.  In  such  a  case,  there  is 
not  that  continued  user  which  is  absolutely  necessary  to  estab- 
lish a  prescriptive  right. 

Pembroke  testifies,  and  he  seems  to  have  had  ample  means 
of  being  informed  of  all  the  circumstances  during  the  time  of 
which  he  speaks,  that  the  travel  was  cut  off  from  this  road  for 
eleven  or  twelve  years.  That  the  travel  on  the  road  in  con- 
troversy had  only  continued  four  or  iive  years.  In  this  he  is 
substantially  supported  by  the  evidence  of  Lewis,  Trumbo, 
James  Brown,  Hardin  and  others.  It  also  appears  that  plain 
tiff  in  error  built  a  barn,  and  enclosed  a  lot  and  calf  pasture, 
over  the  old  track  that  was  traveled  in  1835,  as  much  as  twenty 
years  before  the  trial.  On  the  contrary,  the  witnesses  of  de- 
fendant in  error  only  speak  in  general  terms,  that  the  travel 
was  about  where  the  road  now  runs. 

A  prescriptive  right  cannot  be  acquired  to  pass  over  a  tract 
of  land  generally,  but  it  must  be  confined  to  a  specific  line  or 
way.  3  Kent,  419.  The  public  can  no  more  claim  a  pre- 
scriptive right  to  pass,  at  any  and  all  places,  over  a  man's  land, 
than  can  an  individual.  The  right  must  be  confined  to  a  def- 
inite, certain  and  precise  line  Here  this  was  not  the  case,  as 
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there  were  several  different  lines  of  travel,  none  of  them  con- 
tinuing in  constant  use  for  twenty  years,  the  shortest 
period  *  within  which  the  right  can  be  acquired.  Nor  [279*] 
can  the  travel  over  these  various  lines  be  so  united  as 
to  make  out  the  requisite  length  of  time.  To  have  that  effect, 
it  must  be  confined  to  one  track,  and  for  the  requisite  period, 
It  must  also  be  open,  adverse,  and  under  claim  of  right.  In 
this  case,  all  of  these  requisites  seem  to  be  wanting,  to  estab- 
lish the  prescription. 

The  next  question  is,  whether  the  evidence  proves  a  dedica- 
tion. It  is  insisted  that  Brown,  in  1831,  made  a  dedication 
of  the  road  to  the  public.  It  was  attempted  to  be  proved 
from  a  conversation,  in  which  Richey  asked  him  why  he  had 
settled  on  the  land  he  then  occupied,  when  Mrs.  Brown  replied 
that  they  were  going  to  keep  a  hotel  and  make  some  dimes  by 
the  road.  And  from  Brown's  having  said  to  Dimmick,  in  1834, 
that  there  would  always  be  a  road  at  that  place,  and  pointed 
out  the  place  where  he  intended  to  plant  an  orchard,  and  said 
the  road  would  run  by  it.  The  land  at  that  time  belonged  to 
the  government,  and  Brown  had  no  title  to,  or  interest  in  it, 
but  was  only  occupying  it  as  a  squatter.  Dimmick  afterwards 
entered  it,  and  sold  it  to  plaintiff  in  error.  At  the  time  Brown 
made  these  declarations,  even  if  they  were  sufficient  evidence 
to  make  a  dedication,  he  was  not  the  owner,  and  had  no  right 
to  dispose  of,  or  incumber  the  land.  He  could  not  confer  any 
more  or  better  right  than  he  possessed.  It  would  be  unheard 
of,  for  a  trespasser,  or  even  a  tenant,  to  exercise  the  right  of 
granting  a  valid  easement  over  the  land  of  the  owner.  This 
evidence  fails  to  establish  a  dedication  by  Brown. 

There  is  no  evidence  tending  to  show  that  plaintiff  in  error 
ever  dedicated  the  road,  or  recognized  its  legal  existence.  He 
obstructed  it  with  his  barn  and  fences,  and  declared  he  intended 
to  inclose  it  with  a  fence  as  soon  as  he  became  able,  and  we 
discover  in  the  evidence  no  declaration,  or  act,  that  shows  such 
a  design  on  his  part,  but  on  the  contrary. 

To  constitute  a  sufficient  dedication,  there  must  be  the  in- 
tention to  make  it,  and  also  an  acceptance.     This  intention  or 
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the  part  of  the  owner  may  be  manifested  in  writing, 
[280*]  by  declarations,  or  by  acts.     But  the  intention  mnst 

be  unequivocal,  and  satisfactorily  proven;  and  the  ac- 
ceptance must  also  appear,  and  when  the  public  are  the  donees 
of  the  easement,  that  is  usually  manifested  by  acts,  such  as 
taking  charge  of  and  repairing  the  highway,  by  the  proper 
county  or  town  authorities.  Plaintiff  in  error,  by  none  of 
these  modes,  manifested  a  design  of  making  a  dedication  of 
the  right  of  way  to  the  public,  and  if  he  had,  it  does  not  ap- 
pear to  have  been  accepted.  The  proper  authorities  do  not 
seem  to  have  even  repaired  the  road,  nor  does  any  other  act 
seem  to  have  been  done  by  them,  which,  in  the  slightest  de 
gree,  indicated  that  they  ever  regarded  this  as  a  highway,  un  • 
til  they  caused  it  to  be  surveyed  and  platted,  in  1851. 

It  was  argued,  however,  that  the  survey  and  platting  of  this 
road,  under  the  order  of  the  highway  commissioners,  estab- 
lished it  as  a  public  highway.  What  the  first  order  was  does 
not  appear.  Whether  it  found  this  road  to  exist,  or  only  that 
there  was  a  road  in  that  vicinity,  or  whether  they  directed  the 
surveyor  to  ascertain  if  a  road  did  exist,  and  if  so,  to  find  its 
locality,  does  not  appear  in  the  evidence.  But  if  it  did,  it 
could  not  affect  the  rights  of  plaintiff  in  error.  This  was  not 
a  proceeding  to  establish  a  road,  but  only  to  ascertain  the 
courses  and  distances  of  one  claimed  to  be  already  established. 
This  proceeding  did  not  establish  or  prove  anything,  but  that 
the  commissioners  claimed  that  a  road  existed  where  the  sur- 
vey was  made.  It  left  the  proof  of  its  existence  precisely  as 
it  was  before.  It  also  had  the  further  effect  of  estopping  the 
public  from  claiming  that  the  road  run  upon  a  different  line 
from  the  survey.  When  its  existence  was  questioned,  it  de- 
volved upon  the  people  to  show  that  they  had  acquired  the 
right  in  the  place  they  claimed  by  the  survey.  It  could  not 
have  been  the  intention  of  the  legislature,  when  they  author- 
ized the  public  authorities  to  have  such  surveys  made,  to  con- 
clude the  owner,  in  his  absence,  and  without  any  means  of 
being  heard  to  controvert  the  claim  of  the  public.  Nor  does 
the  law  give  him  the  right  of  appeal.  It  does  not  declare  that 
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such  a  survey  shall  affect  his  rights,  nor  does  it.     Such 

a  proceeding  is  ex  parte,  and  without  evidence,  and  [281*] 

is,  consequently,  not  binding  upon  adverse  interests. 

From  the  whole  evidence  in  the  case,  we  are  of  the  opinion 
that  it  does  not  sustain  the  verdict,  and  that  a  new  trial  should 
have  been  granted,  and  that  the  judgment  of  the  court  below 
must  be  reversed,  and  the  cause  remaded. 

Judgment  reversed. 


Edmtjot)  P.  Morgan  et  al.  vs.  Ekasttjs  Peet. 

Instructions  :  Qualification  oy  the  court,  of  requested  instructions. 
If  a  requested  instruction  in  its  original  form  is  not  the  law,  it  is  the 
duty  of  the  court  either  to  refuse  it  altogether,  or  so  to  amend  it  as  to 
make  it  law,  and  then  give  it  as  amended.  If  a  court  undertakes  to 
amend  an  instruction,  it  must  take  care  that  the  instruction  when 
amended  declares  the  law. 

Same. 
A  party  who  asks  an  erroneous  instruction  may  rightfully  complain,  if 
the  court  gives  such  an  instruction  modified  in  such  a  manner  that  it 
still  is  not  the  law,  and  must  prejudice  his  cause.1 

Same. 
An  instruction,  which,  standing  alone,  is  erroneous,  may  be  so  qualified 
by  another  instruction  as  to  cure  the  defect  and  error.2 

Indorsee,:  Effect  of  new  promise  with  knowledge,  after  release. 
A  promise  by  the  indorser  of  a  promissory  note  to  pay  the  same,  made 
after  such  laches  on  the  part  of  the  holder  as  to  discharge  such  in- 
dorser, and  with  a  knowledge  of  all  the  facts  affecting  his  liability, 
as  such,  will  render  the  indorser  liable,  whether  the  maker  of  the 
note  was,  or  not,  insolvent.3 

1  O'Neil  v.  Orr,  4  Scam.,  1. 

But  where  the  court,  in  qualifying  an  instruction  asked  by  a  party, 
aaopts  in  its  modifications  the  language  employed  by  the  same  party  in 
another  of  his  instructions,  he  cannot  be  permitted  to  complain  of  it  as  er 
roneous.    Pierce  v.  Millay,  62  111.,  133. 

8  See  Van  Uuskirk  v.  Day,  ante,  260  and  note. 

8  See  S.  C,  41  111.,  347. 
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Same  :    New  promise  made  in  ignorance  of  facts. 
But  if  such  promise  is  made  by  the  indorser  in  ignorance  of  the  facts 
affecting  his  liability,  it  will  not  be  binding  upon  him. 

Same  :  Proof  of  knowledge. 
Since  the  law  presumes  that  all  men  know  the  law,  but  not  the  facts,  i' 
the  indorser  made  such  new  promise,  when  he  believed  he  was  liable, 
it  is  for  the  plaintiff  to  prove  that  he  knew  the  facts  which  would  dis- 
charge him,  and  this  knowledge  may  be  shown  by  facts  and  circum- 
stances. 

Same  :    Consideration. 
A  new  promise  by  the  indorser  to  pay  the  note,  made  after  he  has  been 
discharged  by  the  laches  of  the  holder,  if  made  with  knowledge  of  the 
facts  affecting  his  liability,  does  not  require  a  new  consideration  to 
support  it. 

Evidence  :  Declarations  of  defendant  qualifying  a  prior  promise. 
Where  in  an  action  by  the  indorsee  against  the  indorser  of  a  promissory 
note,  it  was  shown  that  such  indorser,  after  discharged  from  liability 
as  such,  made  a  new  promise  to  pay  the  same,  it  was  held  that  it  was 
error  to  admit,  against  the  plaintiff's  objection,  evidence  of  the  decla- 
rations of  the  defendant  made  at  a  second  interview  of  his  own  seek- 
ing, in  which  he  attempted  to  qualify  such  promise,  and  to  apply  it 
to  another  matter. 

Error  to  Circuit  Court  of  Peoria  County. 

Assumpsit  by  plaintiffs  in  error  against  defendant  in  error, 
a3  the  indorser  of  a  promissory  note,  brought  after  several 
terms  of  the  circuit  court  had  passed  since  the  note  matured. 
The  facts  are  sufficiently  stated  by  the  court. 

J.  K.  Cooper,  for  plaintiffs  in  error.  Johnson  d?  Hopkvns, 
for  defendant  in  error. 

[286*]  *Breese,  J.  This  was  an  action  of  assumpsit, 
brought  in  the  Peoria  circuit  court,  by  the  indorsee 
against  the  indorser,  of  a  promissory  note.  There  are  three 
counts  in  the  declaration;  the  first  on  the  note  and  indorse- 
ment, the  second  averring,  in  addition,  the  insolvency  of  the 
makers,  and  the  third  avers,  that  since  the  note  was  made,  the 
makers  had  dissolved  partnership,  and  transferred  their  re- 
maining property  to  the  defendant,  the  indorser,  with  the 
understanding  that  he  should  pay  the  note.  That  in  con- 
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sideration   thereof,  after    the   note   became   due,  and 

*that  plaintiffs  would  forbear  suit  until  the  last   of  [287*] 

June,  1861,  the  defendant  promised  to  pay  the  note, 

by  the  last  of  June,  with  interest  at  the  rate  of  ten  per  cent. 

per  annum  from  the  time  the  note  fell  due.     The  common 

counts  were  added. 

The  pleas  were  the  general  issue,  and  specially  that  when 
the  note  fell  due,  the  makers  were  solvent,  and  with  due  dili- 
gence the  money  could  be  had  of  them,  and  that  the  makers 
had  not  transferred  their  property  to  defendant,  nor  was  there 
any  understanding  that  defendant  should  pay  the  note,  nor 
did  he  promise  to  pay  it  or  any  part  of  it. 

On  these  issues  the  cause  went  to  jury,  and  a  verdict  found 
for  the  defendant.  A  motion  for  a  new  trial  was  made  and 
overruled,  and  judgment  against  the  plaintiffs  for  the  costs. 

We  shall  notice  but  one  or  two  of  the  errors  assigned,  as 
the  case  turns  on  them. 

The  first  is,  the  qualification  given  by  the  court  to  the 
plaintiffs'  third  instruction.  This  instruction  as  asked  was  as 
follows:  A  promise  by  the  indorser  of  a  note  after  due  to 
pay  it,  amounts  to  a  waiver  of  demand  and  notice  and  of 
proof  of  insolvency  of  makers.  To  this  the  court  added: 
"  Provided,  such  promise  was  made  with  a  knowledge  of  the 
facts  on  his  part;  and  also,  provided,  the  makers  of  the  note 
were  insolvent  at  the  time  of  the  maturity  of  the  note." 

The  defendant  in  error  doubts  whether  this  instruction,  as 
asked,  is  the  law,  as  given  after  being  modified,  or  refused,  as 
asked,  and  contends,  if  not  law,  as  refused,  it  was  properly 
refused,  and  if  not  law,  as  given,  the  plaintiffs  have  no  right 
to  complain. 

We  think  the  qualification  of  the  instruction  in  the  last 
member  of  it  is  erroneous,  and  must  have  prejudiced  the 
plaintiffs'  cause.  Under  it,  notwithstanding  the  plaintiffs' 
showing,  that  the  promise  was  made  with  a  full  knowledge  of 
the  facts,  the  jury  could  not  find  for  the  plaintiffs  unless  the 
makers  were  insolvent. 

Now,  if  the    instruction,   in   its    original  form,  was    not 
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[288*]  the  law,  *it  was  the  duty  of  the  court  either  to  re- 
fuse it  altogether,  or  so  to  amend  it  as  to  make  it  law, 
and  then  give  it  as  amended.  If  a  court  undertakes  to  amend 
an  instruction,  it  must  take  care  that  the  instruction,  when 
amended,  declares  the  law.  An  instruction  given  by  the 
court,  on  its  own  motion,  is  quite  as  influential  with  the 
jury,  or  more  so,  than  one  given  at  the  instance  of  either 
party,  and  in  either  case  it  must  declare  the  law  on  the  point 
made. 

This  instruction,  in  the  last  member  of  the  qualifying 
clause,  is  not  the  law,  as  we  understand  it,  for  it  is  wholly  im- 
material, when  claiming  a  recovery  of  an  indorser,  on  the  fact 
of  his  promise  to  pay  with  a  knowledge  of  his  release  as  an 
indorser,  whether  the  makers  were  or  not  insolvent.  Their 
solvency,  on  the  contrary,  has  nothing  to  do  with  the  liability 
imposed  upon  the  indorser,  under  the  circumstances  of  knowl- 
edge, if  proved. 

It  is  objected  by  the  plaintiffs  in  error,  that  the  defendant's 
fifth  instruction  is  erroneous. 

That  instruction  is  as  follows:  A  promise  to  pay  after  de- 
fendant was  legally  released,  without  any  consideration,  if 
proved,  is  voidable  and  not  binding  upon  defendant,  and  may 
be  disregarded  by  the  jury. 

This  instruction  is  broad  enough  to  cover  the  case  of  a 
promise  made  with  full  knowledge  of  the  facts,  and  makes  no 
distinction  between  such  a  promise  made  with,  and  one  made 
without  knowledge.  If  n  ade  without  knowledge,  it  would  be 
the  law,  but  if  witii,  it  is  not  the  law,  nor  is  it  necessary  there 
should  be  a  new  consideration  to  support  a  promise  made  with 
knowledge.  But,  we  think,  this  instruction  is  so  qualified  by 
the  sixth,  as  to  cure  the  defect  and  error.  The  sixth  is: 
"  Such  promise  made  by  defendant  in  ignorance  that  his  lia- 
bility has  been  released  by  the  laches  of  the  plaintiff,  is  not 
binding  on  the  defendant." 

The  rule,  we  believe  to  be,  in  such  case,  that  if  an  indorser 
makes  a  new  promise  when  he  believed  he  was  liable,  it  is  for 
the  plaintiff  to  prove  that  he  knew  the  facts  which  would  dis- 
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charge  him,  and  this  knowledge  may  be  shown  by  facts  and 
circumstances. 

*The  law  presumes  that  all  men  know  the  law,  but  [289*] 
not  the  facts ;   hence  a  plaintiff  seeking  to  recover  in 
such  case  must  show  by  sufficient  proof  of  facts  and  circum- 
stances, or  otherwise,  that  the  party  sought  to  be  charged  on 
his  promise  knew  the  facts  of  his  release. 

The  objectionable  part  of  the  third  instruction,  made  so  by 
the  court,  is  not  removed  by  the  fourth  instruction,  for  that 
does  not  ignore  the  proof  of  insolvency.     It  is  as  follows: 

A  subsequent  promise  by  an  indorser  to  pay  a  note,  with 
knowledge  of  the  facts,  presumes  that  the  promiser  is  liable, 
and  that  all  the  conditions  required  to  fix  his  liability  had 
been  complied  with. 

The  third  instruction,  as  modified,  told  the  jury  distinctly 
that  there  must  be  proof  of  the  insolvency  of  the  makers  of 
the  note  at  the  time  of  its  maturity.  By  the  terms  of  the 
fourth  instruction,  the  jury  would  not  understand  this  proof 
was  dispensed  with,  or  that  the  fact  of  insolvency  was  to  be 
presumed. 

As  to  the  error  assigned,  admitting  improper  testimony  for 
the  defendant,  we  have  to  say  that  the  declarations  of  the  de- 
fendant, made  on  a  second  interview  of  his  own  seeking,  about 
this  note,  in  which  sewing  machines  were  spoken  of,  and  in 
which  he  attempted  to  qualify  the  promise  to  pay  the  note  made 
at  the  first  interview,  as  stated  by  the  witness,  and  to  apply 
it  to  two  sewing  machines  sent  to  Chillicothe,  which  he  was 
to  pay  for,  and  not  the  note,  was  not  evidence  against  the  ob- 
jections of  the  plaintiffs,  and  should  not  have  been  received. 
It  had  nothing  to  do  with  the  issues,  and  has  the  appearance, 
very  much,  of  an  attempt  by  the  defendant  to  make  evidence 
for  himself. 

For  this  error  in  receiving  this  testimony,  and  for  the  error 
in  qualifying  the  third  instruction  of  plaintiffs,  the  judgment 
is  reversed,  and  the  cause  remaded  for  a  new  trial,  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Judgment  reversed. 
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[290*]     ^Israel  Shoudy  vs.  School  Directors,  etc. 

Amendment  :    Of  title  of  cavse. 

Where  an  action  is  commenced  by  the  school  directors  constituting  a 
corporation,  in  their  individual  names,  but  as  school  directors,  the 
title  of  the  cause  may  properly  be  amended  by  striking  out  the 
proper  names  of  such  school  directors  as  surplusage,  and  substitut- 
ing in  their  place  their  corporate  name.1 

Witness  :    Objections  to  competency  of  based  upon  testimony. 
Objections  that  incompetent  witnesses  are  permitted  to  testify  must  be 
based  upon  improper  testimony  admitted  to  the  prejudice  of  the 
party  complaining,  for  until  this  is  shown,  it  cannot  be  seen  that  he 
has  been  injured.2 

Same. 
Where,  therefore,  the  record  did  not  show  that  they  testified  to  any  ma- 
terial fact,  or  even  that  they  were  sworn  and  testified  at  all  on  the 
trial,  but  simply  that  they  were  offered  as  witnesses  and  objected  to, 
which  objection  was  overruled,  the  objection  was  held  unavailing. 

Forcible  Entry  and  Detainer  :  Title  to  land  not  to  be  tried  in? 
In  the  action  of  forcible  entry  and  detainer  the  title  to  the  premises  in 
dispute  cannot  be  drawn  in  question ;  but  the  person  who  has  title 
and  right  of  entry,  where  another  party  is  in  peaceable  possession, 
must  resort  to  an  action  of  ejectment,  where  he  can  show  his  title; 
and  if  he  ousts  the  party  in  possession  with  his  own  hand,  he  may 
be  compelled  in  this  form  of  action  to  restore  the  possession. 

Error  to  Circuit  Court  of  Lee  County. 

Forcible  entry  and  detainer,  brought  by  defendants  in  error 
against  plaintiff  in  error,  before  a  justice  of  the  peace,  upon 
the  "complaint  of  Christopher  Yandeventer,  Eobert  Smith 
and  George  Hollenbeck,  directors  of  school  district  No.  1,  in 
town  38,  range  2  east,  in  said  county,  upon  the  oath  of  George 

!Frazier  v.  Laughlin,  1  Gilm.,  347,  361;  Patrick  v.  Rucker,  19  111.,  428, 
440 ;  Long  v.  County  Court,  27  id.,  385 ;  Botkin  v.  Osborne,  39  id.,  101 ; 
Yocum  v.  Town  of  Waynesville,  39  id.,  220. 

2  See  Smith  v.  Jackson,  76  111.,  254. 

3  See  Brooks  v.  Bruyn,  18  111.,  539;  Johnson  v.  Baker,  38  id.,  98;  Mc- 
Cartney v.  McMullen,  38  id.,  237 ;  Pearson  v.  Herr,  53  id.,  145. 

But  deeds  are  admissible  to  show  extent  of  possession.  Smith  «.  Hoag» 
45  id.,  250. 

See,  also,  Hardisty  v.  Glenn,  ante,  62. 
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Hollenbeck,  one  of  the  said  directors."  After  the  cause  was 
appealed  by  defendant  to  the  circuit  court,  the  clerk  was, 
upon  plaintiff's  motion  and  against  the  objection  of  the  de- 
fendant, ordered  to  amend  the  title  of  the  action  by  striking 
out  the  proper  names  of  the  school  directors,  and  substituting 
in  their  place  their  corporate  name.  The  remaining  facts  are 
sufficiently  stated  by  the  court. 

J.  Wood,  and   Gray,  Avery  dk  Bushuell,  for  plaintiff  in 
error.     James  K.  Edsall,  for  defendants  in  error. 

*Caton,  C.  J.  The  first  objection  is,  that  the  [*293] 
proper  names  of  the  school  directors  constituting  the 
corporation  were  originally  inserted  in  the  record,  and  after- 
wards stricken  out  by  the  order  of  the  court.  "We  have  so 
often  decided  that  it  was  proper  to  strike  out  the  individual 
names  of  the  corporators  as  surplusage,  in  cases  like  this,  that 
it  would  now  be  improper  to  add  more  than  that  the  court 
decided  properly. 

*  It  is  next  objected,  that  these  school  directors,  who  [294*] 
were  the  corporators,  were  improperly  permitted  to 
testify  as  witnesses  on  the  trial.  Even  if  these  directors  were 
not  competent  witnesses,  which  is  a  question  not  before  us, 
this  record  does  not  show  that  they  testified  to  any  material 
fact,  or  even  that  they  were  sworn  and  testified  at  all,  upon 
the  trial.  It  does  appear  that  they  were  offered  as  witnesses 
by  the  plaintiff,  and  that  they  were  objected  to  by  the  defend- 
ant, which  objection  was  overruled  by  the  court,  and  there  the 
record  stops.  For  aught  that  appears,  the  plaintiff  withdrew 
them  and  never  had  them  sworn,  and  never  examined  them, 
nor  does  it  appear  that  they  testified  to  anything  material 
against  the  defendant,  of  which  he  can  complain.  Objections 
of  this  kind  must  be  based  upon  improper  testimony,  admitted 
to  the  prejudice  of  the  party  complaining,  for,  until  this  is 
shown,  we  cannot  see  that  he  has  been  injured.  Miller  v. 
Houck,  1  Scam.,  501;  Parsons  v.  Dunaway,  4  Scam.,  194. 

We  now  come  to  the  instruction  which  the  court  refused  to 
give.     It  is  this:  "  That  if  the  defendant  was,  at  the  time  of 
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the  entry  complained  of,  the  owner  of  the  land  on  which  the 
school  house  in  controversy  was  situate,  and  was  then  entitled 
to  the  immediate  legal  possession  of  the  same,  that  he  would 
have,  and  did  have,  the  same  legal  right  to  the  possession  of 
the  building." 

It  was  to  prevent  parties  from  taking  the  law  into  their  own 
hands,  and  righting  themselves  in  just  such  cases  as  is  here 
supposed,  that  our  statute  of  forcible  entry  and  detainer  was 
passed.  The  person  who  has  title  and  right  of  entry,  where 
another  party  is  in  peaceable  possession,  must  resort  to  his 
action  of  ejectment,  where  he  can  show  his  title;  and  if  he 
ousts  the  other  with  his  own  hand,  the  law  compels  him  to 
restore  the  possession.  Indeed,  in  this  form  of  action,  we 
have  often  decided  the  title  to  the  premises  cannot  be  drawn 
in  question.  The  instruction  was  properly  refused.  The  judg- 
ment is  affirmed. 

Judgment  affirmed. 


[*295]  *E.  K.  Fay  &  Co.  vs.  Isaiah  Strawn. 

Bankers:  Liability  for  collections  through  other  banks;1  mistake;  agency; 
negligence. 
Where  F.  &  Co.,  who  were  bankers  at  Ottawa,  on  being  applied  to  by 
S.  to  collect  a  draft  on  N..  L.  &  Co.,  of  Chicago,  agreed  to  send  the 
draft  to  B.  &  Co.,  of  Chicago,  for  presentation,  the  proceeds  when  paid, 
on  account  of  the  unsettled  state  of  the  currency,  to  be  sent  by  ex- 
press to  F.  &  Co.,  who  were  to  incur  no  liability,  and  by  them  to  be 
delivered  to  S.  in  the  package,  and  the  draft  which  was  made  paya- 
ble to  F.  &  Co.  was  by  them  indorsed  and  sent  to  their  correspond- 
ents, B.  &  Co.,  with  said  instructions,  and  B.  &  Co.  failed  three  days 
after  collecting  the  money,  and  before  remitting  the  same,  the  money 
having  been  by  mistake  and  against  their  instructions,  passed  by  B. 
&  Co.  to  the  credit  of  F.  &  Co.,  it  was  held,  that  when  the  draft  was 
sent  forward  to  B.  &  Co.,  they  became  the  agents  of  S.  for  the  collec- 

*See  as  to  collections,  iEtna  Insurance  Co.  v.  Alton  City  Bank,  25  111 , 
243;  Marine  Bank  v.  Rushmore,  28  id.,  463;  Marine  Bank  v.  Chandler,  27 
id.,  525 ;  Cushman  v.  Carver,  51  id.,  509 ;  Tinkham  v.  Hey  worth,  31  id.,  519 
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tion  of  the  money,  and  not  of  F.  &  Co.;  that  nothing  could  be  in- 
ferred against  F.  <fc  Co.,  from  the  fact  that  the  money  was  by  mistake 
and  without  their  consent  passed  to  their  credit;  that,  it  appearing 
that  the  character  of  B.  &  Co.  for  solvency  was  good  in  Chicago, 
where  they  did  business,  there  was  no  negligence  in  F.  &  Co.  in  send- 
ing the  draft  to  an  irresponsible  firm  for  collection,  nothing  more 
than  suspicions  as  to  their  solvency,  not  based  on  facts,  having  been 
communicated  to  them,  and  they  having  confidence  in  their  solvency; 
that  F.  &  Co.  were  not  guilty  of  negligence  in  taking  no  steps  to  cor- 
rect the  mistake  in  passing  the  money  to  their  credit,  it  not  appear- 
ing that  they  had  any  notice  of  the  mistake  till  they  heard  of  the  fail- 
ure ;  nor  of  negligence  in  not  writing  to  learn  the  reason  why  the 
money  was  not  sent  by  express  as  directed,  there  being  only  two  days 
intervening  between  its  collection  and  the  failure;  and  that  therefore 
F.  &  Co.  were  not  liable  to  S.  for  the  proceeds  of  such  draft. 

Usage  :  When  admissible  to  show  intention  of  parties. 
Proof  of  usage  can  only  be  received  to  show  the  intention  or  understand- 
ing of  the  parties,  in  the  absence  of  a  special  agreement.1 

Appeal  from  County  Court  of  La  Salle  County. 

Assumpsit  by  appellee  against  appellants,  who  were  bank- 
ers, to  recover  the  proceeds  of  a  certain  draft  drawn  by  appel- 
lee, payable  to  appellants  for  collection,  and  by  them  indorsed 
and  forwarded  to  Burch  &  Co.,  of  Chicago,  for  presentation 
to  the  drawees,  Neely,  Lawrence  &  Co.,  of  that  city,  and  by 
them  paid  to  said  Burch  &  Co.,  for  appellants.  Burch  &  Co., 
having  failed  three  days  after  collecting  said  draft,  and  before 
remitting  the  proceeds  to  appellants  at  Ottawa,  and  a  written 
demand  thereof  having  been  made  by  appellee  of  appellants, 
and  payment  thereof  refused,  this  action  was  brought.  Testi- 
mony was  introduced  by  the  plaintiff,  showing  that  according 
to  the  usual  course  of  business  of  bankers  in  Ottawa,  includ- 
ing appellants,  drafts  were  received  for  collection,  and  credit 
at  once  given  therefor  to  the  party  passing  them  in,  and  his 
checks  drawn  against  the  same  paid  by  the  bank  receiving  the 
drafts,  though  it  also  appeared  that,  at  the  time  of  the  transac- 
tion in  question,  such  custom  was  not  prevalent  on  account  of 

'See  Deshler  v.  Beers,  post,  368;  Dixon  v.  Dunham,  14  111.,  324;  Craw- 
ford v.  Clark,  15  id.,  561;  Home  Insurance  Co,  v.  Favorite,  46  id.,  263; 
Lonergan  v.  Courtney,  75  id.,  580. 
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tlie  then  prevailing  money  panic.     The  remaining  facts  are 
sufficiently  stated  by  the  court. 

Gray,   Avery    <&   Bushnell,  for    appellants.      Leland  <& 
Blanchard,  for  appellee. 

[302*]  *  Walker,  J.  It  is  insisted  that  the  finding  of  the  jury 
is  clearly  against  the  weight  of  the  evidence,  and  that 
the  court  below  erred  in  not  granting  a  new  trial.  The  witness 
Fay  testified,  that  appellants,  when  first  applied  to,  positively 
refused  to  undertake  the  collection  of  the  draft.  That  when 
they  were  applied  to  a  second  time  for  the  same  purpose,  they 
only  agreed  to  send  the  draft  forward,  upon  the  condition  that 
they  were  to  incur  no  liability.  That  it  was  agreed  it  should 
be  sent  to  Btirch  &  Co.,  for  presentation,  and  when  paid,  to 
be  sent  to  appellants  by  express.1  That  the  draft  was  thus 
sent  with  these  instructions.  This  evidence  stands  uncontra- 
dicted by  any  other  testimony  in  the  record.  It  was,  how- 
ever, attempted  to  destroy  its  force,  by  proving  the  usual 
course  of  business  of  this  and  other  banks  in  Ottawa.  And 
much  stress  was  placed  upon  the  fact,  that  when  collected, 
Burch  &  Co.  placed  the  money  to  the  credit  of  appellants. 

If  a  special  agreement  was  entered  into  at  the  time,  the 
usage  of  this  or  other  banking  houses  could  not,  in  the  least, 
affect  the  liability  of  appellants.  Proof  of  usage  can  only  be 
received  to  show  the  intention  or  understanding  of  the  parties 
in  the  absence  of  a  special  agreement.  The  parties  have  the 
right  to  stipulate  against  the  ordinary  liabilities  of 
[303*]  *the  business,  and  appellants  did  clearly  provide  by 
express  agreement  against  any  supposed  liability 
growing  out  of  their  undertaking.  When  the  draft  was  sent 
forward  by  appellants  to  Burch  &  Co.,  in  accordance  with  the 
agreement,  they  became  the  agents  of  appellee  for  the  collec- 
tion of  the  money.  We  are  unable  to  see  anything  in  the  ev- 
idence that  overcomes  Fay's  testimony. 


1  To  be  delivered  to  appellee  in  the  same  package,  the  appellants  being 
unwilling,  on  account  of  the  unsettled  state  of  the  currency,  to  run  any  risk 
of  depreciation  in  the  funds  received. 
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It  appears  from  appellants'  letter  remitting  the  draft  to 
Burch  &  Co.,  that  they  gave  directions  to  collect,  and  at  once 
to  send  the  money  by  express,  as  it  had  been  agreed  between 
appellants  and  appellee. 

The  clerk  of  Burch  &  Co.  testified  that  when  the  money 
was  collected,  it  was,  by  mistake,  passed  to  the  credit  of  ap- 
pellants, and  against  their  instructions.  Nothing  can  be  in- 
ferred against  appellants,  from  this  act,  done  without  their 
sanction  or  conseut.  And  it  will  be  remembered  it  was  not 
by  their  agents,  but  those  of  the  appellee. 

It  is  also  urged  that  appellants  were  guilty  of  negligence, 
in  sending  the  draft  to  an  irresponsible  banking  house,  for 
collection.  The  evidence  shows  that  in  Chicago,  where  Burch 
&  Co.  did  business,  their  character  for  solvency  was  good. 
It,  however,  appears  that  Warner  had  suspicions  of  their  sol- 
vency, and  communicated  them  to  appellants;  but  he  states 
no  facts,  except  that  he  had  heard  persons  predict  that  Corn- 
ing would  break  Burch  in  their  litigation.  It  also  appears 
that  some  depositors  withdrew  their  funds,  previous  to  that 
time,  from  Burch  &  Co.'s  banking  house.  But  it  does  not 
appear  that  appellants  were  aware  of  the  fact,  nor  that  the 
withdrawal  was  occasioned  by  want  of  confidence  in  the  solv- 
ency of  Burch  &  Co.  The  appellants  transacted  their  busi- 
ness through  this  banking  house,  and  seem  to  have  had  con- 
fidence in  its  solvency.  This  evidence  is  not  sufficient  to 
establish  the  liability  of  the  appellants. 

It  was,  lastly,  urged  that  appellants  were  guilty  of  negli- 
gence, in  taking  no  steps  to  correct  the  mistake  in  passing 
the  money  to  their  credit.  It  does  not  appear  that  they  had 
any  notice  of  the  mistake  until  they  heard  of  the  failure.  But 
it  is  insisted  that  when  the  money  failed  to  come  by 
express,  they  should  *kave  written  to  have  learned  the  [*304J 
reason,  and  that  had  they  done  so,  the  money  might 
have  been  saved.  The  draft  was  received  by  Burch  &  Co.  on 
the  30th  of  May,  and  it  was  paid  on  the  next  day.  On  the  3d 
of  June,  three  days  afterwards,  Burch  &  Co.  failed  and  made 
an  assignment.     There  were,  then,  but  two  days  between  the 
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collection  and  the  failure,  within  which  to  receive  the  money. 
Suppose  appellants  had  become  apprehensive  that  something 
was  wrong,  by  failing  to  receive  the  money  by  express,  on  the 
first  of  June,  and  had  written  on  the  second,  does  any  one 
suppose  the  money  could  have  been  thus  obtained,  or  inform- 
ation, that  would  have  led  to  its  receipt?  It  will  hardly  be 
contended  that  because  the  money  was  not  received  on  the 
first  of  June,  appellants  should  have  gone  in  person,  or  sent  a 
messenger  the  next  day;  and  even  if  they  had,  it  is  not  prob- 
able anything  could  have  been  obtained. 

We  think  the  verdict  is  clearly  against  the  evidence,  and 
that  the  court  below  erred  in  refusing  to  set  it  aside.  The 
judgment  is  therefore  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

Caton,  C.  J.,  concurred.     Breese,  J.,  dissented. 


George  P.  Lawrence   vs.  John    P.  Jarvis   and    Caroline 

Jarvis. 

Judgment  :    Rendered  in  a  sister  state;  effect  of. 

If  a  court  of  another  state,  having  jurisdiction  over  the  subject  and  part 
ties,  has  rendered  a  judgment,  such  judgment  will  bind  the  party 
against  whom  it  is  rendered,  and  he  will  not  be  permitted  to  look  in- 
to  the  transaction  in  an  action  brought  on  the  judgment,  in  order  to 
show  that  such  judgment  should  not  have  been  rendered.1 

Same: 
The  judgment  will  have  the  same  credit,  validity  and  effect  in  every 
every  other  court  in  the  United  States,  which  it  has  in  the  state  where 
pronounced,  and  whatever  pleas  would  be  good  to  a  suit  thereon  in 
such  state,  and  no  others,  can  be  pleaded  in  any  other  court  in  the 
United  States.2 

Same:  Jurisdiction. 
The  elements  necessary  to  give  the  judgment  this  effect  are  jurisdiction 


« See  Smith  v.  Smith,  17  111.,  482. 

•See  Kimmel  v.  Shultz,  Breese,  169;  Belton  v.  Fisher,  44  111.,  32;  Griffln 

v.  Eaton,  27  id.,  370 
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in  the  court  over  the  subject,  and  over  the  person.  These  are  open 
to  inquiry,  and  if  it  appears  that  either  was  wanting,  the  judgment 
is  not  conclusive,  and  the  fact  may  be  pleaded  in  an  action  brought 
on  the  judgment.1 

Same  :  Jurisdiction,  how  obtained. 

Jurisdiction  of  the  person  is  obtained  in  various  modes,  by  personal 
service  of  process,  by  the  entry  of  the  appearance  of  the  party  him- 
self  without  process,  or  by  an  attorney  of  the  court  appearing  and  de- 
fending. 
Same:  Recital  of  appearance  can  not  be  traversed. 
Where  the  record  of  a  judgment  rendered  by  a  court  of  a  sister  stale 
states  that  the  defendant  appeared  by  attorney,  nothing  can  be  alleged 
against  that  fact,  in  an  action  upon  such  judgment.    Yet  the  author- 
ity to  appear  may  be  contested  by  pleas  and  proof. 
Same. 
Where  the  record  recites  the  appearance  of  the  defendant  by  attorney,  it 
affords  presumptive  evidence  that  the  court  had  jurisdiction  of  the 
defendant's  person,  and  the  authority  of  the  attorney  is  also  presumed. 

Same:  Fraud. 
Fraud  in  obtaining  the  judgment  may  be  set  up  by  plea  as  a  defense  to 
an  action  upon  a  judgment  rendered  by  a  court  of  another  state;  but 
it  is  incumbent  on  the  party  setting  it  up,  to  prove  it. 

Same  :  Effect  of  award  of  a  new  trial  under  the  practice  in  Ohio. 
Where  in  an  action  upon  a  judgment  rendered  by  a  court  of  common 
pleas  in  Ohio,  the  record  showed  that  under  a  practice  peculiar  to 
that  state,  a  second  trial  was  ordered,  on  a  certain  undertaking,  the 
amount  of  which  was  fixed  by  the  court  being  entered  into  by  the 
defendant,  which  undertaking  the  record  did  not  show  was  perfected, 
•as  the  statute  required,  and  the  judgment  did  not  appear  to  have  been 
vacated,  it  was  held,  that  the  defendant  was  bound  by  the  judgment. 

Same.-  Prior  receipt  in  full,  unavailing  as  a  defense. 

In  an  action  upon  a  judgment  rendered  in  another  state,  the  defendant 
can  not  go  behind  the  judgment  and  set  up  a  prior  receipt  in  full  of 
the  demand  for  which  such  judgment  was  rendered. 

Same  :  Nil  debet  not  a  proper  plea. 
The  judgment  rendered  by  a  court  of  another  state  being  conclusive  up- 
on the  defendant  as  to  the  amount  of  the  debt,  a  plea  of  nil  debet  is 
not  a  proper  plea  to  an  action  thereon. 
Instructions  :  Must  be  based  upon  evidence? 
There  is  no  error  in  refusing  an  instruction,  where  there  is  no  evidence 
in  the  case  upon  which  to  base  it. 

1  See  Sim  v.  Frank,  25  111.,  125. 

'See  Wallace  v.  Wren,  ante,  146,  and  cases  cited. 
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Same  :  When  not  error  to  refuse  a  correct  instruction. 
The  refnsal  of  an  instruction,  which,  though  correct  in  itself,  had  it 
been  given,  would  have  availed  nothing,  is,  since  it  does  not  affect 
the  justice  of  a  case,  not  a  sufficient  ground  for  a  reversal.1 

Error  to  Circuit  Court  of  Peoria  County. 

Debt  by  defendants  in  error  against  plaintiff  in  error. 

The  facts  are  sufficiently  stated  by  the  court.  The  first, 
second  and  third  instructions  asked  by  defendants,  and  refer- 
red to  by  the  court  in  their  opinion,  are  substantially  as  fol- 
lows: The  first  instruction  stated  what  the  plaintiff  sought  to 
recover,  and  then  set  forth  the  substance  of  defendants'  sixth 
plea  (which  is  stated  in  full  by  the  court  in  their  opinion), 
and  closed  by  stating,  that  the  truth  of  these  facts  was  not 
denied  by  the  plaintiff,  but  stood  admitted  upon  the  records, 
and  must  be  taken  as  true  by  the  jury  in  determining  whether 
the  judgment  was  fraudulently  obtained.  The  second  instruc- 
tion was,  that  if  the  jury  believed  that  the  judgment  upon 
which  this  suit  was  brought  was  obtained  by  the  plaintiff 
fraudulently,  they  should  find  for  the  defendant.  The  third, 
stated  that  unless  the  plaintiffs  had  proved  that  said  court  of 
common  pleas  had  jurisdiction  of  the  person  of  the  de- 
fendant, said  court  had  no  authority  to  render  said  judgment, 
and  the  jury  in  that  case  should  find  for  defendant;  that  the 
plaintiff  alleged  that  defendant  employed  an  attorney  to .  ap- 
pear in  said  cause,  and  unless  the  plaintiff  proved  to  the  satis- 
faction of  the  jury  that  the  defendant  did  employ  an  attorney 
in  said  cause,  then  said  judgment  was  void,  and  the  jury  should 
find  for  defendant. 

H.  Grove,  for  plaintiff  in  error.  M.  Williamson,  for  de- 
fendants in  error. 

[306*]       *Breese,  J.     This  was  an  action  of  debt  on  a  judg- 
ment record  from  the  common  pleas  of    Coshocton 
county,  in  the  state  of  Ohio.     The  defendant  pleaded  nil  debet, 
nul  tiel  record  /  that  the  court  of  Coshocton  county  granted 

1  See  New  Eng.  F.  and  M.  Ins.  Co.  v.  Wetmore,  ante,  221. 
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a  new  trial  ;  that  said  court  had  no  jurisdiction  of  the  person 
of  the  defendant ;  that  the  judgment  was  procured  by  the 
fraud  of  the  plaintiff,  and  the  following  plea  : 

And  for  further  plea,  defendant  says  actio  non,  because  he 
says  that  the  only  claim  or  demand  the  said  plaintiffs  or  either, 
have  or  ought  have,  against  the  defendant,  is  for  work,  labor 
and  services,  and  salary  of  the  said  plaintiff,  Caroline  Jarvis, 
done,  performed  and  due  to  her,  while  sole  and  while  her  name 
was  Caroline  Shriever,  and  which  was  done,  performed  and  due 
prior  to  November  30,  1853,  and  the  defendant  avers,  that  on 
the  said  30th  day  of  November,  A.  D.  1853,  at  the  town  of 
Newcastle,  in  the  state  of  Ohio,  the  defendant  settled  and  ac- 
counted with  the  said  Caroline  Shriever,  while  she  was  sole 
and  unmarried,  and  paid  to  her  the  sum  of  one  hundred  dol- 
lars, which  said  sum  of  money,  the  said  Caroline  then  and 
there  accepted,  and  received  in  full  payment  and  satisfaction 
of  all  debts,  dues  and  demands,  against  the  defendant,  and  then 
and  there,  said  Caroline  executed  and  delivered  to  the  defend- 
ant, as  evidence  of  such  payment  and  satisfaction,  the  receipt 
in  words  and  figures  following  : 

Newcastle,  Nov.  30,  1853. 

Received  of  George  P.  Lawrence,  one  hundred  dollars,  in 
full  of  all  debts,  dues  and  demands  up  to  this  date,  November 
30, 1853.  [$100.]  Caroline  Shriever. 

Newcastle,  November  30,  1853. 

Attest:  Erastus  Lawrence. 

*And  the  defendant  avers,  that  afterwards,  and  on  or  [307*] 
about  the  year  1855,  the  said  Caroline  Shriever  inter- 
married with  the  plaintiff,  John  P.  Jarvis,  and  after  said  mar- 
riage, and  on  or  about  the  26th  day  of  July,  1856,  said  plaint- 
iff brought  the  suit  and  recovered  the  judgment  in  plaintiff's 
declaration  mentioned,  for  the  same  labor,  services,  dues  and 
demands  in  said  receipt  specified ;  the  plaintiffs  then  and  all 
the  time  well  knowing  that  the  defendant  had  fully  paid  and 
satisfied  the  said  Caroline  for  all  the  said  services,  wages,  sala- 
ries and  moneys.  And  the  defendant  avers  that  at  the  time 
said  suit  was  commenced,  for  and  during  the  two  years  prior 
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thereto,  and  from  thence  hitherto,  the  said  defendant  was  and 
is  a  citizen  and  inhabitant  of  the  state  of  Illinois,  and  was 
not  an  inhabitant  of  the  said  state  of  Ohio,  and  that  no  process 
or  summons  or  citation  was  ever  served  upon  him  to  appear 
in  said  court,  and  that  he  never  authorized  any  attorney,  or 
any  agent,  to  appear  for  him  in  said  court ;  that  such  judg- 
ment is  fraudulent  as  to  him,  and  rendered  by  said  court, 
without  having  any  jurisdiction  of  his  person,  and  this  he  is 
ready  to  verify. 

The  plaintiffs  joined  issue  on  all  the  pleas  but  the  last,  to 
which  they  put  in  two  replications;  first,  that  the  court  ren- 
dering the  judgment  had  jarisdiction  of  the  person  of  the 
defendant,  and  that  defendant  had  notice  of  the  suit  and  em- 
ployed an  attorney  of  that  court  to  appear  for  him,  and  who 
did  appear  for  him.  Second,  that  the  judgment  was  not 
fraudulently  obtained,  and  issues  joined. 

To  maintain  the  issues  on  the  part  of  the  plaintiffs,  they 
introduced  the  record  of  the  proceedings  and  judgment  in  the 
Coshocton  court  of  common  pleas,  duly  certified,  by  which 
it  appeared  that  a  suit  by  petition,  duly  sworn  to,  had  been 
commenced  by  these  plaintiffs  against  the  defendant,  for  the 
work,  labor  and  services  of  the  wife,  whilst  she  was  sole  and 
unmarried;  that  an  answer  was  put  in  by  C.  C.  Leonard,  at- 
torney for  the  defendant,  and  a  motion  made  and  sustained  to 
strike  out  the  answer.  The  cause  was  tried  by  a  jury  at  the 
December  term,  1860,  who  found  a  verdict  for  the 
[308*]  plaintiffs  for  $317,  for  *which  judgment  was  rendered, 
together  with  costs,  taxed  at  $82^.  The  defendant 
demanded  a  second  trial  of  the  cause,  "  and  the  court  being 
satisfied  that  he  is  entitled  to  such  second  trial,  it  is  accord- 
ingly granted,  and  the  undertaking  to  be  entered  into  for 
such  second  trial,  by  said  defendant,  is  fixed  in  the  sum  of 
four  hundred  dollars." 

The  defendant  objected  to  this  record  as  evidence  of  the 
debt,  on  the  ground  that  it  appeared  on  its  face  that  a  new 
trial  had  been  granted. 

To  obviate  this  objection,  the  plaintiffs  offered  in  evidence 
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a  certified  copy  of  an  act  of  the  general  assembly  of  the  state 
of  Ohio,  which  provides,  by  section  1,  that  a  second  trial  may 
be  granted  when  the  conrt  has  original  jurisdiction,  and  in 
which  an  issue  of  fact  may  be  joined; 

By  section  2,  that  any  person  desiring  a  second  trial,  as 
provided  in  section  1,  may  have  such  second  trial  on  entering 
into  an  undertaking  to  the  satisfaction  of  the  clerk,  in  a  sum 
to  be  fixed  by  the  court,  conditioned  to  abide  and  perform  the 
order  of  the  court,  and  pay  all  moneys,  costs  and  damages; 

By  section  3,  that  a  docket  shall  be  made  of  said  second 
trial,  in  which  shall  be  entered  all  cases  in  which  the  right  to 
such  second  trial  shall  be  perfected,  etc. ; 

By  section  4,  that  either  party  shall  have  the  right  to  ex- 
cept to  the  opinion  of  the  court,  on  a  motion  to  direct  a  non- 
suit, to  arrest  the  testimony  from  the  jury,  and  also  in  all  cases 
for  a  new  trial. 

This  was  all  the  evidence  offered  by  the  plaintiffs,  where- 
upon the  defendant  offered  in  evidence  the  receipt  set  out  in 
his  plea,  which  was  excluded  by  the  court,  and  exception 
taken. 

The  jury  found  for  the  plaintiffs,  a  motion  for  a  new  trial 
was  made  and  overruled,  and  exception  taken,  and  the  case 
brought  here  by  writ  of  error. 

The  following  are  the  errors  assigned: 

1.  The  court  of  common  pleas  of  Coshocton  county  had  no 
jurisdiction  of  the  person  of  the  plaintiff  in  error. 

2.  The  record  offered  in  evidence  shows  that  the  court  of  com- 
mon pleas  of  Coshocton  county  granted  a  new  trial. 

*3.  The  receipt  offered  in  evidence  by  the  plaintiff  [309*] 
in  error  tended  to  prove  the  matters  set  up  in  the  sixth 
piea. 

4.  The  instructions  asked  by  plaintiff  in  error  were  im- 
properly refused. 

5.  The  defendants'  instructions  took  all  questions  of  fact 
from  the  jury. 

6.  A  new  trial  should  have  been  granted. 

We  will  not  consider  the  errors  assigned  separately,  but 
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they  will  be  found  to  be  fully  disposed  of,  in  the  view  we  pre 
sent  of  the  case. 

The  first  section  of  article  four  of  the  constitution  of  the 
United  States  declares,  "  that  full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  records  and  judicial 
proceedings  of  every  other  state.  And  the  congress  may,  by 
general  laws,  prescribe  the  manner  in  which  such  acts,  records 
and  proceedings  shall  be  proved,  and  the  effect  thereof." 
Scates'  Comp.,  32. 

By  the  act  of  May  26,  1790,  congress  prescribed  the  man- 
ner in  which  such  records  and  judicial  proceedings  should  be 
proved,  and  declared  that  the  same  "  shall  have  such  faith 
and  credit  given  them  in  every  court  within  the  United  States 
as  they  have,  by  law  or  usage,  in  the  courts  of  the  state  from 
vhence  the  said  records  are,  or  shall  be  taken."  It.  S.,  ap- 
pendix, 624. 

The  doctrine  is  well  settled  ever  since  the  case  of  Mills  v. 
Duryee,  7  Cranch,  481,  that  if  a  court  of  another  state,  having 
jurisdiction  over  the  subject  and  parties,  has  rendered  a  judg- 
ment, such  judgment  will  bind  the  party  against  whom  it  is 
rendered,  and  he  will  not  be  permitted  to  look  into  the  trans- 
action in  an  action  brought  on  the  judgment,  in  order  to  show 
that  such  judgment  should  not  have  been  rendered.  The 
judgment  will  have  the  same  credit,  validity  and  effect  in 
every  other  court  in  the  United  States,  which  it  has  in  the 
state  where  pronounced,  and  whatever  pleas  would  be  good  to 
a  suit  thereon  in  such  state,  and  no  others,  can  be  pleaded  in 
any  other  court  in  the  United  States.  Bimeler  v.  Dawson  et 
al.,  4  Scam.,  542;  Welsh  v.  Sykes,  3  Gilm.,  197;  Buck- 
[310*]  master  v.  *Grundy  et  at.,  id.,  626 ;  Fryrear  v.  Law- 
rence, 5  id.,  325;  McJilton  v.  Love,  13  111.,  491. 

The  elements  necessary  to  give  the  judgment  this  effect,  are 
jurisdiction  in  the  court  over  the  subject,  and  over  the  person. 
These  are  open  to  inquiry,  and  if  it  appears  that  either  was 
wanting,  the  judgment  is  not  conclusive,  and  the  fact  may  be 
pleaded  to  an  action  brought  on  the  judgment.  There  is  no 
question  made  here  of  the  jurisdiction  of  the  court  of  Coshoc- 
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ton,  over  the  subject  matter  of  the  suit,  but  only,  that  the 
court  never  had  jurisdiction  of  the  person  of  the  defendant. 

Jurisdiction  of  the  person  is  obtained  in  various  modes,  by 
personal  service  of  process,  by  the  entry  of  the  appearance  of 
the  party  himself  without  process,  or  by  an  attorney  of  the 
court  appearing  and  defending. 

The  defendant's  fourth  plea  alleges,  that  the  court  of  Co- 
shocton county,  at  the  time  the  judgment  was  rendered,  had 
no  jurisdiction  of  his  person;  that  no  process  of  that  court 
was  served  on  him  or  notice  given  him,  and  no  attorney  was 
authorized  by  him  to  appear  and  defend  for  him  in  that  court 
on  the  trial;  that  he  was,  and  had  been  for  two  years  prior 
thereto,  a  resident  of  this  state.  Now,  the  record  states,  that 
he  did  appear  by  attorney,  and  nothing  can  be  alleged  against 
that  fact.  Yet  the  authority  to  appear  may  be  contested  by 
pleas  and  proof.  Welch  v.  Sykes,  3  Gilm.,  197;  Thompson 
v.  Emmert,  15  111.,  415;    Whitaker  v.  Murray,  id.,  293. 

The  record  reciting  the  appearance  of  the  defendant  by  at- 
torney, affords  presumptive  evidence  that  the  court  had  juris- 
diction of  the  defendant's  person,  and  the  authority  of  the  at- 
torney is  also  presumed.  Shumway  v.  Stillman,  6  Wend., 
453;  Woyes  v.  Butler,  6  Barb.,  613;  Welch  v.  SyJces,  3  Gilm., 
197;  Thompson  v.  Emmert,  15  111.,  415.  These  authorities 
are  conclusive  against  the  plaintiff  in  error. 

As  it  regards  the  plea  setting  up  fraud  in  obtaining  the 
judgment,  it  is  sufficient  to  say,  such  a  defense  may  be  inter- 
posed, but  it  is  incumbent  on  the  party  setting  it  up  to  prove 
it,  which  he  failed  to  do  in  this  case. 

As  to  the  new  trial,  the  record  does  not  show  that  a  new 
*  trial  was  granted,  but  under  a  practice,  peculiar,  per-  [31 1*] 
haps,  to  Ohio,  a  second  trial  was  ordered,  on  a  certain 
undertaking  being  entered  into  by  the  defendant,  which  un- 
dertaking the  record  does  not  show  was  perfected  as  the  statute 
required.     The  judgment  was  never  vacated. 

The  consideration  of  the  receipt,  set  out  in  the  sixth  plea, 
was  excluded  from  the  jury,  necessarily,  by  the  judgment  of  the 
court  of  Coshocton  county.     The  defendant  could  not  go  be- 


312  OTTAWA, 


Prescott  vs.  Guyler. 


hind  that  judgment.     It  was  conclusive  against  him  for  the 
amount  of  the  recovery. 

We  ma j  remark  here,  as  the  judgment  was  conclusive  as  to 
the  amount  of  the  debt,  the  plea  of  nil  debet  was  not  a  proper 
plea  to  the  action ;  but  no  point  is  made  on  that. 

The  instructions  asked  by  the  defendant  were  properly 
refused.  The  first,  because  he  could  not  set  up  the  matters  in 
the  sixth  plea  to  defeat  a  recovery.  He  could  not  go  behind 
the  judgment,  and  inquire  into  the  original  cause  of  action. 
The  second,  because  there  was  no  proof  offered  that  the  judg- 
ment was  fraudulently  obtained.  The  receipt  of  one  hundred 
dollars  being  one-third,  or  less,  of  the  whole  amount  due  the 
plaintiff,  when  sole  and  unmarried,  is  liable  to  the  suspicion, 
not  that  there  was  fraud  in  obtaining  the  judgment  for  the 
full  amount  due,  but  that  the  youth  and  inexperience  of  the 
woman  had  been  practiced  upon  to  obtain  it. 

The  third  instruction  the  court  should,  perhaps, 
[312*]  have  given;  *but  it  would  have  availed  the  defendant 
nothing,  because  the  court,  in  the  same  breath,  would 
have  told  the  jury  that  the  judgment  record  was  evidence  of 
all  these  matters.  So  as  to  the  allegation  of  the  plaintiffs  that 
the  defendant  employed  an  attorney  to  defend  the  original 
cause,  the  record  is  presumptive  evidence  of  that  fact.  Refus- 
ing to  give  the  third  instruction  not  affecting  the  justice  of 
the  case  in  the  slightest  degree  is  no  sufficient  ground  for  the 
reversal  of  the  judgment.  Gemet  v.  Stokes,  3  Gilm.,  202,  and 
numerous  cases  to  the  same  effect  decided  by  this  court.  The 
judgment  is  affirmed. 

Judgment  affirmed. 


Gottlieb  Prescott  vs.  Catharine  Guyler. 

Allegata  et  Probata:    Dates  laid  under  a  videlicit,  need  not  be  proved 
as  laid. 
Where  in  a  declaration  upon  a  breach  of  promise  of  marriage,  the  terms 
of  the  promise  of  marriage,  when  it  was  to  be  fulfilled,  and  when  the 
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tender  of  marriage  was  made,  and  the  refusal,  are  laid  under  a  tide- 
licit,  the  dates  need  not  he  proved  as  laid.1 
Same  :  Under  counts  to  marry  on  request,  in  a  reasonable  time,  and  generally. 
Where  the  declaration  in  an  action  for  a  breach  of  premise  of  marriage 
contained  three  counts,  upon  a  promise  to  marry  on  request,  to  marry 
in  a  reasonable  time,  and  upon  a  general  promise  to  marry,  the  dates 
being  laid  under  a  videlicit,  and  it  appeared  from  the  evidence  that  no 
day  for  the  marriage  was  ever  fixed,  but  it  was  the  expectation  and 
intention  of  the  parties  that  it  should  be  consummated  in  the  follow- 
ing spring,  after  the  defendant  should  return  from  a  contemplated 
business  trip,  at  which  time  he  expected  to  have  his  house  finished, 
it  was  held,  that  this  evidence  would  sustain  a  verdict  for  the  plaintiff 
on  either  count  of  the  declaration,  butwa&  -.ore  especially  applicable 
to  the  count  to  marry  in  a  reasonable  time. 

Breach  op  Promise  to  Marry:    Request  and  refusal. 
Positive  proof  of  a  request  and  refusal  is  never  required,  in  order  to  war- 
rant a  recovery  under  a  count  on  a  promise  to  marry  on  request. 
They  may  be  inferred  from  circumstances,  and  especially  from  evi- 
dence showing  a  substantial  refusal  by  the  defendant. 

Same  :    Request  to  marry  need  not  be  made  by  plaintiff  in  person. 
The  request  to  marry  need  not  be  made  by  the  plaintiff  herself;  but 
may  be  made  by  her  father,  or  other  friend,  whose  authority  to  do  so 
may  be  inferred  from  the  relations  existing  between  the  parties. 

Same:  Offer  and  refusal,  what  evidence  of  is  sufficient  to  support  a  verdict. 
Where,  therefore,  it  appeared  that  an  interview  took  place  between  the 
father  of  the  plaintiff,  in  her  presence,  and  the  defendant,  in  which 
her  father  told  the  defendant  if  he  did  not  want  Catharine  (the  plaint- 
iff), he  should  not  have  Julia  (plaintiff's  sister) ;  and  defendant  said 
but  little ;  but  said  he  liked  Julia  better  than  Catharine,  it  was  held, 
that  from  this  the  jury  might  well  infer  an  offer  and  refusal. 

Same  :  Sentiments  of  plaintiff  towards  defendant  after  the  breach. 
Where  in  an  action  upon  a  breach  of  promise  of  marriage  there  was  evi- 
dence showing  that  after  the  plaintiff  had  been  rejected  by  the  defend- 
ant, she  had  used  strong,  if  not  indelicate  language  in  reference  to 
him,  and  had  said  "  that  she  would  not  marry  him  now,"  it  was  held, 
that  if  these  expressions  were  made  after  the  defendant  refused  to 
marry  her,  they  ought  not  to  prejudice  the  plaintiff's  rights.  While 
she  was  discarded  by  him,  he  had  no  right  to  question  the  sentiments 
she  entertained  towards  him.  After  that,  if  he  wished  to  place  him- 
self  in  a  position  to  say  that  she  would  not  fulfill  her  engagement 
with  him,  when  he  had  broken  his  with  her,  he  should  have  renewed 

1  Long  v.  Conklin,  75  111.,  32.    See  also  Brown  v.  Berry,  47  id.,  175 ;  Seal 
ingu.  Butler,  69  id.,  575;  Reinback  v.  Crabtree,  77  id.,  182. 
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his  offer  to  marry  her.  If  she  had  then  refused  to  marry  him,  he 
might  have  said  that  she  had  not  always  been  ready  and  willing  to 
marry  him.1 

Same  :    Not  necessary  that  the  promise  be  bona  fide  on  both  sides. 

In  order  to  maintain  an  action  for  a  breach  of  a  promise  of  marriage,  it 
is  not  necessary  that  the  promise  of  marriage  be  made  bona  -fide  on 
both  sides.  The  defendant  in  such  an  action  is  liable  upon  a  promise 
made  mala  fide,  as  much  as  upon  one  made  bona  fide  by  him. 

Appeal  from  Superior  Court  of  Chicago. 

Assumpsit  by  appellee  against  appellant,  for  a  breach  of 
promise  of  marriage. 

The  first  count  of  the  plaintiff's  declaration  was  upon  a 
promise  to  marry  on  request,  the  promise  being  alleged,  under 
a  videlicit,  to  have  been  made  August  1, 1861,  and  the  request 
and  refusal,  "  to  wit:  on  the  day  and  year  aforesaid." 

The  second  count  was  upon  a  promise  to  marry  in  a  reason- 
able time,  the  promise  being  laid,  in  the  same  manner,  on 
July  1,  1861,  and  the  request  and  refusal  on  July  1,  1862. 

The  third  count  was  upon  a  general  promise  to  marry,  laid, 
in  the  same  manner,  on  May  1,  1862,  and  alleged  a  refusal  to 
marry  the  plaintiff  when  requested  so  to  do,  on  or  about  July 
1,  1862,  after  a  reasonable  time  had  elapsed  since  the  making 
of  said  promise. 

Plea,  the  general  issue. 

The  material  portions  of  the  testimony  are  sufficiently  stated 
by  the  court. 

Upon  the  trial  in  the  court  below  the  defendant  requested, 
among  others,  the  following  instructions,  the  1st,  3d,  4th  and 
8th  of  which  were  refused,  as  requested,  but  given  with  the 
qualifications  included  in  brackets;  and  the  2d,  6th  and  11th 

of  which  were  entirely  refused: 
[320*]       (*1.)  "If  the  jury  shall  believe  from  the  evident  3 
in  the  case,  that  a  mutual  promise  of  marriage  was 
made  between  the  plaintiff  and  defendant,  and  that  in  Febru- 

1  The  court  add,  however,  that  they  are  not  to  be  understood  as  saying 
that  even  this  would  have  defeated  a  right  of  action  once  complete,  as  to 
which  they  express  no  opinion. 
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ary,  1862,  it  was  mutually  promised  between  them  that  they 
should  be  married  in  the  spring  of  the  year  1862,  when  the 
defendant  should  come  back  from  Minnesota,  when  his  house 
would  be  finished,  and  that  there  was  no  other  time  for  such 
marriage  fixed  between  them,  then,  under  the  pleadings  in 
this  case,  they  must  find  for  the  defendant.  [This  is  so  —  the 
rule  is,  that  where  a  particular  time  is  relied  upon,  it  is  not 
sufficient  to  prove  it,  and  thus  dispense  with  a  request  to 
marry,  unless  the  plaintiff  has  alleged  a  particular  time  in  the 
declaration.] 

(3.)  "  Although  the  jury  should  believe  from  the  evidence 
in  the  case,  that  there  was  a  mutual  promise  of  marriage  made 
between  the  plaintiff  and  defendant,  they  must,  nevertheless, 
find  for  the  defendant,  under  the  pleadings  in  the  case,  unless 
they  shall  further  believe  from  the  evidence,  that  the  plaintiff, 
after  such  mutual  promise  of  marriage,  and  before  the  com- 
mencement of  this  suit,  made  an  offer  of  marriage  to  the  de- 
fendant, and  that  he  refused  such  offer  —  [or  they  must  be 
satisfied  that  what  passed  between  the  parties  was  equivalent 
to  a  request  and  refusal.] 

(4.)  "  If  the  jury  shall  believe  from  the  evidence,  that  the 
defendant  promised  to  marry  the  plaintiff  in  the  spring  of  the 
year  1862,  when  his  house  would  be  finished,  and  that  the 
plaintiff  promised  to  marry  him  at  such  time;  still, 
under  *the  pleadings  in  the  case,  the  jury  must  find  [321*] 
for  the  defendant,  unless  they  shall  believe  from  the 
evidence,  that  since  the  spring  of  the  said  year,  and  before  the 
commencement  of  this  suit,  the  plaintiff  made  an  offer  of 
marriage  to  the  defendant,  and  that  he  refused  such  offer 
when  so  made  by  her  — [or  that  what  passed  between  the 
parties  was  equivalent  to  a  request  or  refusal.] 

(8.)  "  If  the  jury  believe  from  the  evidence,  that  the  plaint- 
iff, before  the  commencement  of  this  suit,  stated  that  she 
would  not  marry  the  defendant,  and  made  use  of  other  expres- 
sions with  reference  to  him,  offensive  and  gross  in  their  char- 
acter, the  jury  may  take  such  statements  into  consideration  in 
determining  whether  or  not  the  plaintiff,  before  bringing  the 
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suit,  offered  to  marry  the  defendant.  [But  if  such  expressions 
were  made  after  defendant  had  refused  to  marry  her  (if  he  did 
refuse),  they  ought  not  to  prejudice  the  plaintiff's  rights,  if 
any  she  has.] 

(2.)  "  Before  the  jury  can  find  a  verdict  for  the  plaintiff  in 
this  case,  they  must  be  satisfied  with  the  evidence  in  the  case 
that  there  was  a  mutual  promise  of  marriage  made  between 
the  plaintiff  and  defendant,  as  alleged  in  the  declaration;  and 
they  must  further  believe  from  the  evidence,  that  at  all  times 
subsequently  to  such  mutual  promise,  and  up  to  the  com- 
mencement of  this  suit,  the  plaintiff  was  ready  and  willing  to 
marry  the  defendant,  and  that  after  such  promise,  and  before 
the  commencement  of  this  suit,  she  offered  to  marry  the  de- 
fendant, and  that  he  refused  such  offer  when  so  made. 

(6.)  "  The  jury  are  instructed  that  the  only  count  in  the 
declaration  which  they  are  to  regard  in  this  case,  under  the 
evidence  in  the  case,  is  the  third  count;  and  they  are  further 
instructed  that  under  that  count  they  must  find  for  the  de- 
fendant, unless  they  shall  believe  from  the  evidence,  that  the 
plaintiff,  on  the  1st  day  of  July,  1862,  made  an  offer  of  mar- 
riage to  the  defendant,  and  that  he  refused  such  offer  when  so 

made  by  her. 
[322*]  (*H.)  "  A  promise  to  marry  must  be  mutual,  and  it 
must  be  also  the  bona  fide  intention  of  both  parties  to 
consummate  the  same.  If,  therefore,  the  jury  should  believe 
from  the  evidence  that  there  was  a  promise  of  marriage  be- 
tween the  plaintiff  and  defendant,  and  that  subsequently  to 
such  promise,  and  prior  to  the  commencement  of  this  suit, 
the  plaintiff  has  stated  that  she  would  not  marry  the  defend- 
ant, or  has  made  use  of  any  other  expressions,  from  which 
the  jury  may  infer  that  she  did  not  intend  in  good  faith  to 
consummate  such  promise  as  aforesaid,  by  marriage,  they 
must  find  for  the  defendant." 

A  verdict  having  been  found  for  the  plaintiff,  with  $800  dam- 
ages, and  a  motion  for  a  new  trial  overruled,  this  appeal  was 
taken  from  the  judgment  entered  thereon;  and  the  errors  al- 
leged were  (1)  the  refusal  of  said  1st,  3d,  4th  and  8th  instruc- 
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tions  in  the  form  requested,  and  in  their  being  given  with  said 
qualifications;  (2)  the  refusal  of  said  2d,  6th  and  11th  instruc- 
tions; and  (3)  the  denial  of  said  motion  for  a  new  trial. 

Clarkson  <&  Tree,  for  appellant.      Williams,  Woodbridge  & 
Grant,  for  appellee. 

Caton,  C.  J.  In  all  the  counts  of  the  declaration,  the  terms 
of  the  promise  of  mariage,  when  it  was  to  be  fulfilled  and 
when  the  tender  of  marriage  was  made,  and  the  refusal,  are 
laid  under  a  vedelicit;  and  hence  the  dates  need  not  be  proved 
as  laid.  Many  mutual  promises  are  expressly  proved  by  the 
testimony  of  Heartt,  who  was  present  on  several  occasions 
when  the  whole  subject  was  talked  over  between  them,  and 
the  testimony  leaves  no  doubt  that  the  original  engagement 
had  been  made  some  time  before.  The  letters  written  by  the 
defendant  to  the  plaintiff  are  of  a  character  to  strongly  indi- 
cate the  existence  of  a  mutual  engagement  betwen  the 
parties,  and  hence  are  corroborative  of  the  testimony  [323*] 
of  Heartt.  It  is  evident  that  no  day  for  the  marriage 
was  ever  fixed;  but  it  was  the  expectation  and  intention  of 
the  parties  that  it  should  be  consummated  the  following 
spring,  after  the  defendant  should  return  from  the  north,  at 
which  time  he  expected  to  have  his  house  finished.  This  evi- 
dence would  then  sustain  a  verdict  on  either  count  of  the 
declaration,  but  is  more  especially  applicable  to  the  count  to 
marry  in  a  reasonable  time.  A  question  is  made,  however,  as 
to  plaintiff's  right  to  recover  on  the  count  on  the  promise  to 
marry  on  request,  that  the  evidence  is  insufficient  to  prove  a 
request  by  the  plaintiff  and  refusal  by  the  defendant.  Posi- 
tive proof  of  such  request  and  refusal  is  never  required. 
This  may  be  inferred  from  circumstances,  and  especially  from 
evidence  showing  a  substantial  refusal  by  the  defendant.  JSor 
need  such  request  be  made  by  the  plaintiff  herself.  It  may 
be  made  by  her  father  or  other  friend,  whose  authority  to  do 
so  may  be  inferred  from  the  relations  existing  between  the 
parties.  In  this  case,  an  interview  took  place  between  the 
father  of  the  plaintiff,  and  in  her  presence,  and  the  defendant^ 
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in  which,  her  father  told  the  defendant  if  he  did  not  want 
Catharine  (the  plaintiff),  he  should  not  have  Julia.  Defend- 
ant said  but  little.  He  said  he  liked  Julia  better  than  Catha- 
rine. From  this  the  jury  might  well  infer  an  offer  and  re- 
fusal. Any  female  of  the  least  sensibility  would  certainly 
consider  this  a  sufficient  refusal  to  marry  her,  to  prevent  her 
from  renewing  the  offer,  never  so  indirectly.  In  any  civilized 
country  she  should  have  considered  her  offer  to  marry  rejected, 
and  herself  discarded.  Then  we  may  well  suppose  that  hate 
would  begin  to  take  the  place  of  love.  "We  think  the  evidence 
sustained  the  declaration  and  warranted  the  verdict. 

The  case  is  overloaded  with  instructions,  most  of  which 
were  given,  certainly  covering  all  the  law  with  which  it  was 
necessary  to  enlighten  the  jury.  Eight  long  ones  asked  by 
the  defendant  were  qualified  by  explanatory  words  added  by 
the  judge,  and  three  were  refused  altogether.  These  qualifi- 
cations are  all  within  the  principles  just  stated,  except  that  to 

the  eighth  instruction.     There  was  proof  showing  that 
[324*]  after  *she  had  been  rejected  by  the  defendant,  the 

plaintiff  had  used  strong,  if  not  indelicate,  language 
in  reference  to  the  defendant,  and  that  she  would  not  marry 
him  now;  and  the  court  said  that  if  these  expressions  were 
made  after  the  defendant  refused  to  marry  her  (if  he  did  re- 
fuse), they  ougnt  not  to  prejudice  the  plaintiff's  rights,  if  any 
she  had.  In  this  we  agree  with  the  court  below.  We  must 
have  some  regard  for  human  infirmities.  A  discarded  girl, 
when  badgered  on  the  subject,  can  hardly  be  expected  to  speak 
with  the  caution  and  circumspection  which  her  lawyer  would 
advise.  While  she  was  discarded  by  him,  he  had  no  right  to 
question  the  sentiments  she  entertained  toward  him.  After 
that,  if  he  wished  to  place  himself  in  a  position  to  say  that 
she  would  not  fulfill  her  engagement  with  him,  when  he  had 
broken  his  with  her,  he  should  have  renewed  his  offer  to  marry 
her.  If  she  had  then  refused  to  marry  him,  he  might  have 
said  that  she  had  not  always  been  ready  and  willing  to  marry 
him ;  but  we  will  not  be  understood  as  saying  that  even  this 
would  have  defeated  a  right  of  action  once  complete.  Of 
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ihis  we  express  no  opinion  now.  The  two  first  instructions 
refused  have  been  fully  answered  by  what  has  been  already 
said.  The  third  and  last  is  based  upon  the  principle,  that 
unless  the  promise  of  marriage  was  made  bona  fide  on  both 
sides,  the  plaintiff  could  not  maintain  an  action  upon  it.  This 
cannot  be  so.  The  defendant  must  be  as  much  liable  upon  a 
promise  made  mala  fide,  as  upon  one  made  dona  fide  by  him. 
The  other  principle  embodied  in  the  instruction  has  been 
already  considered.  The  judgment  must  be  affirmed. 
Judgment  affirmed. 

Walker,  J.,  concurred.    Bbeese,  J.,  dissented 


*  Jacob  H.  White  vs.  Levi  M.  Clayes.       [*325] 

Pleading  :  General  issue. 
A  plea  which  does  not  answer  or  traverse  all  of  the  material  allegations 
of  the  count  does  not  amount  to  the  general  issue.1 
Same  :  Plea  good,  if  it  traverses  one  material  allegation. 
A  plea  which  traverses  any  one  material  allegation  of  the  count  to  which 
it  is  interposed  will  be  a  good  plea. 

Same  :  The  traverse  must  be  as  broad  as  the  allegation. 
Where  in  an  action  by  the  indorsee  against  the  indorser  of  a  promissory 
note,  the  allegation  in  the  special  count  was  that  the  maker  of  the 
note  was  insolvent  when  the  note  fell  due,  and  continued  so  until  this 
suit  was  instituted,  and  a  suit  on  the  note  against  such  maker  would 
have  been  unavailing,  and  the  plea  thereto  only  averred  that  when 
the  note  fell  due  the  maker  was  solvent,  but  that  plaintiff  failed  to  in- 
stitute a  suit  for  its  collection,  and  did  not  allege  that  the  maker  con- 
tinued solvent  until  a  suit  could  have  been  made  availing,  it  was 
held  that  the  averment  of  the  plea  was  not  sufficiently  broad  to  tra- 
verse this  allegation,  and  that  the  plea  was  bad  on  demurrer. 

Promissory  Notes:  Excuse  for  holder's  not  using  diligence  against  th4 
maker;  suit  unavailing. 
In  an  action  by  the  indorsee  against  the  indorser  of  a  promissory  note, 

1  See  Cook  v.  Scott,  1  Gilm.,  333;  Abrams  v.  Pomeroy,  13  111.,  133;  Stro- 
der  v.  SDyder,  67  id.,  404. 
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where  the  excuse  alleged  for  not  using  diligence  against  the  maker 
is  that  such  maker  was  insolvent  when  the  note  matured,  and  so  con- 
tinued until  the  institution  of  this  suit,  and  that  a  suit  against  such 
maker  would  have  been  ud availing,  it  can  make  no  difference  that 
the  maker  was  solvent  at  the  maturity  of  the  note,  if  he  did  not  con- 
tinue so  until  a  suit  could  have  been  made  availing;  the  right  of  re- 
covery in  such  case  is  based  upon  the  averment  that  a  suit  against 
the  maker  would  have  been  unavailing.' 

Same  :  When  is  a  suit  unavailing  t 
A  suit  is  not  unavailing,  within  the  meaning  of  the  statute,  although  it 
would  result  in  the  collection  only  of  a  part  of  the  note.  If  a  sum 
could  not  have  been  realized  beyond  the  expense,  then  it  would  not 
be  necessary  to  bring  suit,  as  the  law  never  requires  the  performance 
of  a  useless  act.  But  if  it  appears  that  a  portion  of  the  note  could 
have  been  made  to  be  useful  and  advantageous,  although  not  a  suffi- 
cient sum  to  pay  the  entire  debt,  the  suit  would  not  have  been  una- 
vailing. 

Same  :  Liability  of  assignor  when  partially  unavailing. 

If  the  assignee  relies  upon  diligence  by  suit,  and  a  portion  only  of  the 
note  is  collected  of  the  maker,  he  can  only  receive  from  the  assignor 
the  balance  remaining  unpaid. 

Same: 

If  only  a  portion  of  the  note  could  have  been  made  by  a  resort  to  legal 
proceedings,  and  the  assignee  fails  to  use  them  for  the  purpose,  he, 
and  not  the  assignor,  should  sustain  the  loss.  But  as  he  would  have 
the  right  to  recover  any  balance  which  could  not  be  collected  after 
resorting  to  legal  proceedings,  so,  he  should  be  permitted  to  recover 
the  portion  beyond  what  he  might  have  made,  had  he  instituted  a 
suit. 

New  Trial:  Verdict  against  evidence. 

Where  the  evidence  upon  the  trial  in  the  court  below  is  conflicting,  and 
not  of  a  conclusive  character,  it  is  the  province  of  the  jury  to  weigh 
it  and  give  to  it  the  consideration  to  which  it  is  entitled,  and  the  Su- 
preme Court  will  not  disturb  their  verdict,  as  being  against  the  evi- 
dence, unless  there  is  a  want  of  evidence  to  support  it.8 

Appeal  from  Circuit  Court  of  Will  County. 

Assumpsit  by  appellee,  the  holder  of  a  promissory  note, 
against  the  appellant,  as  inclorser  thereof. 

The  pleadings,  evidence,  and  instructions,  are  sufficiently 
stated  by  the  court  for  a  full  understanding  of  the  case. 

*See  Bledsoe  v.  Graves,  4  Scam.,  382;  Bestor  v.  Walker,  4  Gilm.,  3. 
•  See  Wallace  v.  Wren,  ante,  146 ;  Eastman  v.  Brown,  ante,  53. 
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Osgood  <&  House,  for  appellant.  E.  E.  Barber^  for  ap- 
pellee. 

*Walker,  J.  The  third  plea  to  the  first  count  of  [328*] 
plaintiff's  declaration  was  held  bad  on  demurrer.  It 
averred  that  when  the  note  fell  due  the  maker  was  solvent,  but 
plaintiff  had  failed  to  institute  a  suit  for  its  collection.  This 
plea  does  not  answer  or  traverse  all  of  the  material  allegations 
of  the  count,  and  does  not,  therefore,  amount  to  the  general 
issue.  It  was  no  doubt  intended  for  a  special  traverse  of  a 
material  allegation  of  the  count,  and  if  it  traverses  such  an 
allegation  it  would  be  a  good  plea.  The  allegation  in  the 
count  was,  that  the  maker  of  the  note  was  insolvent  when  the 
note  fell  due,  and  continued  so  until  this  suit  was  instituted, 
and  a  suit  on  the  note  would  have  been  unavailing.  The  plea 
only  avers  that  he  was  solvent  at  the  maturity  of  the  note,  and 
does  not  allege  that  he  continued  so  until  a  suit  could  have 
been  made  availing.  The  averment  of  the  plea  is  not  suffi- 
ciently broad  to  traverse  this  allegation.  It  could  make  no 
difference  if  the  maker  was  solvent  at  the  maturity  of  the  note, 
if  he  did  not  continue  so  until  a  suit  could  have  been  made 
availing.  The  right  of  recovery  is  based  upon  the  averment 
that  a  suit  against  the  maker  would  have  been  unavail- 
ing, and  the  maker  may  have  been  solvent  *on  the  day  [329*] 
the  note  fell  due,  and  he  may  have  become  insolvent 
before  a  recovery  could  have  been  had. 

It  is  insisted  that  the  evidence  fails  to  sustain  the  verdict, 
and  that  the  court  below  erred  in  overruling  the  motion  for  a 
new  trial.  The  evidence  appears  to  have  been  somewhat  con- 
ilicting,  and  not  of  the  most  conclusive  character.  It  was  the 
province  of  the  jury  to  weigh  and  give  to  it  all  the  considera- 
tion to  which  it  was  entitled.  And  their  oppportunity  for 
estimating  its  true  character  was  superior  to  ours,  and  we  do 
not  feel  inclined  to  interfere  unless  there  was  a  want  of  evi- 
dence to  support  the  verdict.  We  are  not  prepared  to  say  that 
it  is  not  supported  by  the  evidence. 

Exception  is  taken  to  the  instruction  given  by  the  court, 
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that  if  the  institution  of  a  suit  would  have  been  unavailing  to 
collect  the  entire  debt,  then  the  plaintiff  had  the  right  to  re- 
cover. This  was  announced  in  several  of  plaintiff's  instruc- 
tions. And  the  same  rule  is  announced  in  a  modification  to 
defendant's  first  instruction,  when  the  jury  are  informed  that 
the  allegation  in  plaintiff's  declaration,  that  no  part  of  the  note 
could  have  been  collected  of  the  maker,  need  not  be  proved,  as 
it  presented  an  immaterial  issue,  which  might  be  rejected  as 
surplusage.  These  instructions  present  the  question,  whether, 
under  our  statute,  a  suit  is  unavailing,  which  would  result  in 
the  collection  only  of  a  part  of  the  note. 

When  it  appears  that  the  maker  had  no  property  liable  to 
execution,  it  is  manifest  that  a  suit  would  be  unavailing.  But 
when  it  appears  that  a  large  portion  of  the  note  could  have 
been  realized  by  suit,  can  it  be  said  that  a  suit  would  have 
been  unavailing?  It  is  true  that  it  would  be  unavailing  as  to 
the  full  amount  of  the  note,  but  it  would  not  be  wholly  un- 
availing; it  would  at  least  be  availing  in  part.  The  statute 
provides  for  due  diligence  by  suit,  but  in  the  proviso,  author- 
izes a  recovery  against  the  assignor,  in  case  the  institution  of 
such  suit  would  have  been  unavailing.  The  word  "  unavail- 
ing "  evidently  means  without  use,  profit  or  advantage.  This 
is  the  popular  meaning  of  the  word,  and  it  seems  to  have  been 

employed  in  that  sense.  It  would,  therefore,  seem  to 
[330*]  follow  *that  the  true  inquiry  should  be,  whether  the 

institution  of  a  suit  would  have  been  of  use  or  advant- 
age; not  whether  it  would  have  been  of  the  very  highest  use 
or  advantage.  If  a  sum  could  not  have  been  realized  beyond 
the  expense,  then  it  would  not  be  necessary,  as  the  law  never 
requires  the  performance  of  a  useless  act.  But  if  it  appears 
that  a  portion  of  the  note  could  have  been  made  to  be  useful 
and  advantageous,  although  not  a  sufficient  sum  to  pay  the 
entire  debt,  the  suit  would  not  have  been  unavailing. 

If  the  assignee  had  relied  upon  diligence  by  suit,  and  a  por- 
tion only  of  the  note  had  been  collected,  it  is  manifest  that  he 
could  only  recover  the  balance  remaining  unpaid.     When  the 
note  has  been  assigned  and  delivered  to  the  holder,  he  thereby 
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becomes  its  owner,  and  has  the  sole  power  of  controling  it  so 
long  as  he  remains  the  owner.  During  that  time  the  assignor 
is  powerless  to  institute  any  proceedings  to  subject  the  prop- 
erty of  the  maker  to  the  payment  of  any  portion  of  the  note. 
If  the  assignee  will  not  sue,  the  portion  that  might  be  realized 
would  be  liable  to  be  lost.  When  it  is  remembered  that  the 
law  requires  of  the  assignee  a  high  degree  of  diligence  before 
he  can  resort  to  the  assignor  to  pay  the  note,  it  is  reasonable 
to  require  the  assignee  to  avail  himself  of  every  means  which 
the  ordinary  process  of  the  law  affords  to  make  the  money,  or 
any  portion  of  it  that  would  be  advantageous  to  himself  or 
the  assignor. 

If  only  a  portion  of  the  note  could  have  been  made  by  a 
resort  to  legal  proceedings,  and  the  assignee  fails  to  use  them 
for  the  purpose,  he,  and  not  the  assignor,  should  sustain  the 
loss.  But  as  he  would  have  the  right  to  recover  any  balance 
which  could  not  be  collected  after  resorting  to  legal  proceed- 
ings, so,  he  should  be  permitted  to  recover  the  portion  of  the 
debt  beyond  what  he  might  have  made  had  he  instituted  a 
suit.  This  is  reasonable,  fair  and  every  way  just,  and  seems 
to  be  the  spirit  of  the  statute.  In  so  far  as  the  instructions 
conflict  with  these  views  the  court  erred  in  giving  them,  and 
the  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Joseph  Jackson  v.  Milton  Wakren. 

Practice  in  Supreme  Court  :  Errors  to  be  noticed  must  be  assigned.1 
Where  no  error  is  assigned  on  the  the  refusal  of  the  court  below  to 
quash  the  writ  in  an  action  of  forcible  detainer,  the  Supreme  Court 
will  not  review  the  question  on  appeal. 
Same. 
Errors  assigned,  to  be  available,  must  be  assigned  upon  facts  or  rulings 
appearing  in  the  record. 

1  Gilbert  v.  Maggord,  1  Scam.,  471 ;  Indianopolis,  B.  &  W.  Railway  Co.  •. 
Rhodes,  76  111.,  285. 
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Practice  in  Circuit  Court  :  Motion  to  quash. 
If  the  amended  complaint  in  an  action  of  forcible  detainer  is  substan- 
tially defective,  a  motion  to  quash  it  should  be  allowed. 
Amendments  :  General  rule  in  civil  proceedings. 

In  civil  proceedings  in  courts  of  common  law,  all  amendments,  if  no 
statute  interposes  to  prevent,  are  in  the  discretion  of  the  court,  and  are 
allowed  or  refused  as  the  court  may  deem  most  conducive  to  the  fur- 
therance of  justice,  under  the  particular  circumstances  of  the  case 
before  it.1 
Same:  Terms  imposed;  continuance. 
It  is  usually  the  case  that  the  court,  in  granting  leave  to  amend,  imposes 
terms  on  the  party,2  and  if  the  amendment  is  material  and  calculated 
to  surprise  the  defendant,  a  continuance  is  granted,  if  demanded.3 

Same  :  In  actions  of  forcible  detainer. 
Where,  in  an  action  of  forcible  detainer,  the  plaintiff,  was  allowed  to 
amend  his  complaint,  on  payment  of  all  costs  up  to  the  time  of  al- 
lowing the  motion,  for  which  an  execution  was  awarded,4  and  the 
cause  was  continued,  it  was  held,  that  even  if  error  could  be  assigned 
in  the  exercise  of  a  discretionary  power  of  this  nature,  there  was  no 
error  in  this  action  of  the  court. 

Statutes  :  Construction  of  amendatory  acts. 
To  understand  an  act  purporting  in  the  title  to  be  amendatory  of  another 
act,  the  court  must  know  what  the  act  to  be  amended  was ;  for  wh  at 
cases  it  provided ;  what  was  the  defect  in  it,  and  how  reached  by  the 
amendatory  act;  what  was  the  mischief,  and  what  the  remedy  pro- 
posed.5 

Same  :  Remedial  statutes. 
Remedial  statutes  should  have  a  liberal  exposition,  in  order  that  the 
remedy  provided  by  them  may  be  advanced,  not  crippled.8 
Forcible  Entry  and  Detainer:  Under  Revised  Statutes,  1845,  and  the  act 
0/1861.'' 
By  chapter  43,  Revised  Statutes,  1845  (p.  256),  the  action  of  forcible  entry 
and  detainer,  or  forcible  detainer,  could  be  maintained  in  three  cases 
only:  First,  where  there  was  a  wrongful  or  illegal  entry,  as  contra- 


1  See  Martin  v.  Russell,  3  Scam.,  342. 

3Misch  v.  McAlpine,  78  111.,  507;  Thompson  v.  Sorberger,  78  id  ,  353. 

*  See  Moshier  v.  Knox  College,  ante,  155. 
4  See  Thompson  v.  Sorberger,  supra. 

*  Maus  v.  Logansport,  P.  &  B.  R.  R.  Co.,  27  111.,  77;  The  People  v.  Greer, 
43  id.,  213. 

6Hadley  v.  Morrison,  39  111.,  392;  Rockford,  R.  I.  &  St  L.  R.  R.  Co.  «. 
Heflin,  65  id.,  366. 
» See  the  present  statute  on  the  subject,  Rev.  Stat.,  1874,  p.  535. 
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distinguished  from  a  forcible  and  violent  entry.  Second,  where  the 
entry  is  forcible  by  means  of  actual  violence.  Third,  where  a  tenant 
wrongfully  holds  over  after  the  expiration  of  the  time  for  which 
the  premises  have  been  let  to  him. 

The  act  of  1861  (Session  Laws,  p.  176)  brings  within  the  reach  of 
this  action  two  additional  cases:  First,  where  a  vendee  under  a 
contract  to  purchase  has  entered  into  possession,  and  before  obtain- 
ing a  deed,  refuses  to  comply  with  the  contract;1  and  second,  where 
lands  have  been  sold  under  a  judgment  or  decree,  and  the  party  to 
such  judgment  or  decree,  after  the  expiration  of  the  time  of  red 
emption,  refuses,  after  demand  in  writing  by  the  purchaser  under 
the  same,  to  surrender  possession  thereof.  This  act  is  a  remedial 
statute,  and  should  have  a  liberal  exposition.2 

Same  :  Against  party  entering  under  vendee. 
It  seems  that,  in  the  first  class  of  cases  specified  in  the  act  of  1861,  if  the 
vendee  assigns  his  contract,  or,  without  assigning  the  contract,  puts 
another  party  in  possession,  he  himself  abandoning  the  possession  and 
refusing  to  comply  with  the  contract,  this  summary  proceeding  can 
be  maintained  against  the  party  in  possession.  He  stands  in  the 
shoes  of  the  vendee,  and  is  the  vendee  for  all  the  purposes  of  this 
remedy. 

Same  :  Against  purchaser  of  the  land  pendente  lite. 
So  of  the  second  class  of  cases  specified  in  the  act  of  1861,  a  party  pur- 
chasing the  subject  of  the  litigation  pendente  lite  is  affected  by  the 
decree,  and  is,  as  to  the  subject,  a  party  to  the  decree,  within  the 
meaning  of  the  statute. 

Same. 
So,  a  remedy  may  be  had  under  the  second  clause  of  the  act  of  1861,' 
above  stated,  where  after  the  expiration  of  the  period  of  redemption, 
and  the  execution  and  delivery  of  the  master's  deed  to  the  pur- 
chaser,  the  mortgagor  fraudulently  and  by  collusion  suffers  a  third 
party  to  obtain  possession  of  the  mortgaged  premises  without  the 
knowledge  and  consent  of  the  purchaser  at  the  foreclosure  sale.  The 
person  so  obtaining  possession,  though  not  named  in  the  decree,  will 
be  a  party  to  the  decree  within  the  meaning  of  this  act,  and  may  be 
proceeded  against  thereunder.  It  is  not  a  forced  interpretation  of  the 
act  to  consider  all  persons  affected  by  the  decree  and  sale,  whether 
named  in  the  decree  or  not,  as  parties  thereto.4 


1  Wilburn  v.  Haines,  53  111.,  207 ;  Haskins  v.  Haskins,  67  id.,  446. 
8  Wilburn  v.  Haines,  supra.    See,  however,  as  to  the  act  of  1874  (Revised 
Statutes,  1874,  p.  535),  Schaumtceffel  v.  Belm,  77  111.,  567. 
s  Revised  Statutes,  1874,  p.  535. 
♦Rice  v.  Brown,  77  111.,  549. 
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Purchaser  :  Pendente  lite,  from  mortgagor. 
A  pendente  lite  purchaser  from  a  mortgagor  is,  to  all  intents  and  pur- 
poses, a  party  to  the  decree,1  for  the  same  proceedings  may  be  had 
against  him  that  can  be  had  against  the  mortgagor.  Before  the  act 
of  1861,  relating  to  forcible  entry  and  detainer,  was  passes,  it  the 
time  of  its  passage  and  since,  if  either  the  mortgagor  or  purchaser 
from  him,  who  purchased  during  the  pendency  of  the  suit  or  after 
the  sale  of  the  premises,  refused  to  surrender  the  possession  to  the 
purchaser  under  the  decree,  the  court  on  motion  would  have  power  to 
make  an  order  that  he  deliver  up  the  possession  to  the  purchaser.  If 
it  be  disobeyed,  an  injunction  would  issue,  and  on  proof  of  service 
thereof,  and  continued  refusal,  the  purchaser  might  proceed,  either  by 
attachment  or  by  issuing  a  writ  of  assistance.  Pro  hac  vice  the  pur- 
chaser  is  a  party  to  the  decree. 

Lis  Pendens  :  Continues  till  execution  of  decree. 
It  can  not  be  objected  that  the  case  is  no  longer  lis  pendens,  after  a  de- 
cree and  sale  and  a  conveyance  is  executed,  because  the  court  of 
chancery  is  not  functus  officio,  until  the  decree  is  executed  by  delivery 
of  posession. 

Mortgagor  in  Possession  :  Relation  of  mortgagee  after  condition  broken. 
The  mortgagee  (as  it  is  said),  after  condition  broken,  may  consider  the 
mortgagor  in  possession,  as  his  tenant  for  som  e  purposes,  and  if  he 
elects  to  consider  him  as  tenant,  it  is  as  a  tenant  at  sufferance,  and  he 
is  not  entitled  to  notice  to  quit.  A  purchaser  from  the  mortgagor 
after  a  decree  and  sale,  who  enters  into  possession,  must  be  in  the 
same,  and  can  be  in  no  better  condition ;  he  must  hold  in  the  same 
capacity  as  his  vendor  held,  to  whose  rights  he  succeeded,  and  be 
subject  to  the  same  remedies  as  respects  the  possession. 

Objections  to  Evidence:  Must  be  taken  when  it  is  offered. 
Where  a  deed  is  offered  and  received  as  evidence  without  objection  from 
the  opposite  party,  having  once  recognized  its  validity,  he  can  not 
afterwards  be  heard  to  say  that  it  is  not  valid.9 

Masters'  Sales  :  Practice,  and  rights  of  purchaser  at. 
In  England  the  practice  is  to  keep  the  bidding  open  at  a  master's  sale, 
so  that  any  person  may  advance  a  bid  received  by  the  master,  which 
he  reports  to  the  court,  so  until  a  final  confirmation  of  the  sale,  no 
one  can  be  considered  a  purchaser,  but  a  mere  bidder;  but  uider  our 
practice  at  such  sales,  a  valid  and  binding  contract  of  sale  is  made 
when  the  hammer  falls.  In  the  absence  of  fraud,  mistake  or  some 
illegal  practices,3  the  purchaser  is  entitled  to  a  deed  on  the  payment 

1  See  Hurd  v.  Case,  ante,  45. 

5  Sawyer  v.  City  of  Alton,  3  Scam.,  127;  Smith  v  Kahili,  17  111.,  67;  To- 
ledo, P.  &  W.  Railway  Co.  v.  Miller,  55  id.,  448. 
8Caton,  C.  J.,  in  this  case,  observed  that  he  thought  the  court  of  chancery 
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of  the  money.1  A  person  holding  such  a  deed  is  prima  facie  the 
legal  owner  of  the  land  described  in  it,  at  any  rate  he  holds  evidence 
sufficient  to  adjudge  him  a  purchaser,  within  the  meaning  of  the  act 
of  1861,  extending  the  remedy  by  forcible  entry  and  detainer. 

Bteiner  v.  Priddy  :  Overruled. 
The  case  of  Steiner  v.  Priddy,  28  111.,  179,  was  decided  without  reference 
to  the  statute  of  1861,  extending  the  remedy  by  forcible  entry  and  de- 
tainer.   Had  the  attention  of  the  court  been  called  to  that  statute  the 
decision  would  have  conformed  to  it. 

Appeal  from  Circuit  Court  of  Stark  County. 
The  facts  are  sufficiently  stated  by  the  court. 
Wead  <&  Powell,  for  appellant.     G,  A,  Clifford  and  Glover ', 
Cook  <&  Campbell,  for  appellee. 

*Breese,  J.      This  was  an  action  of  forcible   de-  [*333] 
tainer,  brought  by  the  appellee  against  the  appellant 
before  a  justice  of  the  peace  ot   Stark  county,  to  recover  the 
possession  of  a  certain  tract  of  land  therein  situate.     A  ver- 
dict and  judgment  having  been  rendered  for  the  plaintiff,  an 
appeal  was  taken  to  the  circuit  court,  where,  on  a  trial 
by  jury,  a  verdict  was  given  for  the  ^plaintiff.     A   [*334] 
motion  for  a  new  trial  was  entered,  for  the  reasons: 
1.  That  the  verdict  was  against  law.     2.    Was  against   the 
evidence.     3.  The  court  gave  improper  instructions  on  behalf 
of   plaintiff.     This  motion  was    overruled,   and    exceptions 
taken.     The  case  is  brought  here  by  appeal. 

In  the  circuit  court,  at  the  proper  term,  a  motion  was  made 
to  quash  the  writ,  and  at  the  same  time  a  cross  motion  was 
entered  by  the  plaintiff  for  leave  to  amend  the  complaint, 
which  last  motion  was  allowed,  the  plaintiff  to  pay  all  costs 

had  in  its  discretion,  power  to  set  aside  a  master's  sale,  for  gross  inadequacy 
of  price,  even  where  there  was  no  fraud.  See,  however,  Comstock  v.  Pur- 
ple, 49  111.,  158.  See  further  on  the  subject  of  inadequacy  of  consideration 
At  judicial  sales,  Gibbons®.  Bressler,  61  111.,  210;  Pickering  v.  Driggers,  59 
id.,  65;  Watt  v.  McGalliard,  67  id.,  513;  Heberer  v.  Heberer,  67  id.,  252; 
Thomas  v.  Hebenstreit,  68  id.,  115. 

lSee  Comstock  v.  Purple,  49  111.,  158,  overruling  Dills  v.  Jasper,  33  id., 
262. 
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that  had  accrued  up  to  the  time  of  the  motion  to  amend,  and 
the  motion  to  quash  the  writ  was  disallowed. 

The  complaint,  when  first  filed,  on  May  27th,  1861,  was  in 
these  words: 

"The  complaint  of  Milton  Warren,  of  the  town  of  Beeda, 
in  the  connty  of  Bureau,  and  state  of  Illinois,  who  being  first 
duly  sworn,  upon  his  oath  gives  David  McCance,  Esq.,  a  jus- 
tice of  the  peace,  in  and  for  said  county  of  Stark,  to  under- 
stand and  be  informed  that,  at  the  October  special  term,  A. 
D.  1858,  of  the  Stark  county  circuit  court,  in  a  certain  cause 
then  and  there  in  said  court  pending,  wherein  Milton  Warren 
was  complainant,  and  Heil  Taylor  and  Mary  A.  Taylor  were 
defendants,  in  chancery,  for  the  foreclosure  of  a  mortgage,  a 
decree  was  made  and  rendered  by  the  said  court  in  favor  of 
the  said  complainant  and  against  the  said  defendants,  wherein 
the  said  defendants  were  required  to  pay  to  the  said  com- 
plainant the  sum  of  four  hundred  and  thirty-five  dollars,  the 
amount  found  to  be  due  to  the  said  complainant,  in  thirty 
days  from  the  date  of  said  decree,  or  in  default  of  such  pay- 
ment, the  premises  therein  mentioned  and  described,  to  wit, 
the  south  half  of  the  southwest  quarter  of  section  number 
four  (4)  in  township  number  thirteen  (13)  north  of  the  base 
line  of  range  number  (7)  east  of  the  fourth  principal  meridian, 
situated  in  the  county  of  Stark,  and  state  of  Illinois,  were  re- 
quired to  be  sold  to  satisfy  the  said  sum  of  four  hundred  and 
thirty-five  dollars,  interest  and  costs,  of  said  cause,  by  the  mas- 
ter in  chancery,  in  and  for  said  Stark  county;  that  in  de- 
fault of  the  payment  of  said  sum  of  money,  and  in  pursuance 
of  the  said  decree,  Martin  Shallenberger,  Esq.,  then 
[335*]  master  in  chancery,  in  and  for  said  county  of  Stark,*and 
who  was  appointed  a  special  commissioner  for  that 
purpose,  did  afterwards,  to  wit,  on  the  thirty-first  day  of  De- 
cember, A.  D.  1858,  sell  the  said  premises  hereinbefore  de- 
scribed, to  this  affiant,  for  the  sum  of  four  hundred  and  sixty- 
six  dollars  and  eighty- one  cents,  that  being  the  highest  and 
best  bid  for  the  same.  And  that  said  Heil  Taylor  and  Mary 
Taylor  having  failed  to  redeem  the  said  premises  from  such 
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sale  to  this  affiant,  the  said  Martin  Shallenberger,  Esq.,  mas- 
ter in  chancery  and  special  commissioner  as  aforesaid,  did 
afterwards,  to  wit,  on  the   fourth  day  of  September,  A.  D. 

1860,  execute  and  deliver  to  this  affiant  a  deed  conveying  to 
him  the  said  premises,  hereinbefore  described,  in  fee  simple 
absolute,  and  that  this  affiant  is  now  lawfully  entitled  to  the 
possession  of  the  said  premises  under  the  law.  But  this 
affiant  further  gives  the  said  justice  of  the  peace  to  under- 
stand and  be  informed,  that  the  said  Heil  Taylor  refused  and 
neglected  to  deliver  possession  of  said  premises  to  said  Mil- 
ton Warren,  but  willfully  and  unlawfully  sold,  or  pretended 
to  sell,  said  premises  to  one  James  Jackson,  and  suffered  and 
permitted  said  James  Jackson  to  take  possession  of  said  prem- 
ises, under  said  pretended  sale  thereof,  that  one  Joseph  Jack- 
son now  as  the  tenant  of  said  James  Jackson,  now  occupies 
said  premises,  and  although  the  time  of  the  redemption  of  said 
premises  has  long  since  expired,  yet  the  said  Joseph  Jackson 
refuses  to  deliver  up  the  possession  of  said  premises  to  said 
Milton  Warren,  after  demand  in  writing  made  by  said  Mil- 
ton Warren  upon  the  said  Joseph  Jackson,  to  surrender  the 
possession  thereof  to  him.     That  on  the  10th  day  of  May, 

1861,  at  the  county  of  Stark  aforesaid,  the  said  Milton  War- 
ren made  a  demand  in  writing  for  the  surrender  of  the  pos- 
session of  said  premises  to  said  Milton  Warren,  and  said 
Joseph  Jackson,  then  and  there  refused  to  so  deliver  the  pos- 
session thereof  to  said  Warren,  and  still  refuses  so  to  do.  Said 
affiant  therefore  prays  that  the  said  Joseph  Jackson  may  be 
summoned  to  answer  the  said  complaint  according  to  law." 
Sworn  to,  etc. 

As  appears  by  the  record,  the  following  words  were  erased 
from  the  complaint:  "Sold  or  pretended  to  sell  said  premises 
to  one  James  Jackson,  and  suffered  and  permitted  said 
James  *  Jackson  to  take  possession  of  said  premises  [336*] 
under  said  pretended  sale  thereof.  That  one  Joseph 
Jackson,  now  as  the  tenant  of  said  James  Jackson,  now  occu- 
pies said  premises,  and  although  the  time  of  redemption  of 
said  premises  has  long  since  expired." 
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The  space  thus  made  vacant  was  filled  by  inserting  the 
following: 

"  After  the  expiration  of  the  term  of  fifteen  months,  from, 
the  time  of  said  sale  under  said  decree,  and  after  the  execution 
and  delivery  of  a  deed  by  said  commissioner  and  master  in 
chancery  to  said  Milton  "Warren,  on  or  about  the  1st  day  of 
November,  A.  D.  1860,  by  collusion  with  one  Joseph  Jackson 
and  one  James  Jackson,  and  for  the  purpose  of  preventing  the 
said  Milton  Warren  from  obtaining  possession  of  said  prem- 
ises, fraudulently  suffered  and  permitted  the  said  Joseph 
Jackson  to  obtain  possession  of  said  premises,  without  the 
knowledge  and  consent  of  said  Milton  Warren;  and  said 
Joseph  Jackson  since  then  has  collusively  held  possession  of 
said  premises." 

The  amended  complaint  was  sworn  to  and  filed  .November 
7,  1861,  whereupon  the  defendant  entered  his  motion  to  quash 
the  complaint  and  dismiss  the  suit.  This  motion  after  argu- 
ment was  denied  and  exceptions  taken.  The  record  does  not 
show  the  grounds  on  which  this  motion  was  based. 

The  errors  assigned  on  the  record  are,  besides  the  general 
error,  the  following: 

2.  The  court  erred  in  overruling  defendant's  motion  to 
quash  the  complaint  and  dismiss  the  suit,  and  in  allowing  the 
plaintiff  to  amend  the  complaint.  3.  In  overruling  the  de- 
fendant's motion  to  quash  the  complaint  as  amended.  4.  In 
giving  the  instructions  on  behalf  of  the  plaintiff.  5.  In  over- 
ruling the  motion  for  a  new  trial.  6.  In  admitting  in  evi- 
dence the  deed  to  plaintiff. 

As  to  the  second  error  assigned,  the  record  does  not  show 
any  such  motion.  To  the  original  complaint  the  only  motion 
was  to  quash  the  writ,  which  was  met  and  opposed  by  the 
counter  motion  of  the  plaintiff  to  amend  the  complaint.  No 
error  being  assigned  on  the  refusal  to  quash  the  writ, 
[337*]  we  *cannot  notice  it,  and  besides,  no  reason  is  given 
why  the  writ  should  have  been  quashed. 

On  refusing  to  quash  the  writ,  the  court  allowed  the  plain- 
tiff's motion  to  amend  the  complaint  on  payment  of  all  costs 
258 


APRIL  TERM,  1863.  338 

Jackson  vs.  Warren. 

up  to  that  time,  and  awarded  execution  for  them.  The  record 
no  where  shows  that  any  motion  was  made  to  dismiss  the 
original  complaint,  or  any  objection  to  the  order  granting 
plaintiff  leave  to  amend  on  payment  of  all  the  costs. 

When  the  amended  complaint  was  filed,  then  a  motion  was 
made  by  the  defendant,  to  "quash"  the  amended  complaint, 
and  to  dismiss  the  suit,  and  this  is  the  first  and  only  motion 
striking  at  the  complaint  itself,  or  questioning  the  validity  of 
the  proceeding.  The  second  error,  therefore,  is  not  assigned 
upon  any  fact  or  ruling  appearing  in  the  record. 

The  third  error  assigned  brings  up  the  decision  of  the  court 
in  overruling  defendant's  motion  to  quash  the  amended  com- 
plaint, and  its  consideration  involves  the  merits  of  the  case. 
If  the  amended  complaint  is  substantially  defective,  the  motion 
should  have  been  allowed. 

]NTo  argument  is  submitted,  on  this  branch  of  the  case,  by 
the  appellant,  nor  is  any  reason  given  why  the  court  should 
not  have  granted  leave  to  amend.  We,  therefore,  will  dismiss 
it,  with  the  remark  that,  in  civil  proceedings  in  courts  of  com- 
mon laws,  all  amendments,  if  no  statute  interposes  to  prevent, 
are  in  the  discretion  of  the  court,  and  are  allowed  or  refused, 
as  the  court  may  deem  most  conducive  to  the  furtherance  of 
justice,  under  the  particular  circumstances  of  the  case  before 
it.  State  Bank  v.  Baekmaster,  Breese  (new  ed.),1  176,  and 
notes;  Miller  v.  Mitzger,  16  111.,  390;  Brown  et  al.v.  Smith 
et  al.,  24  id.,  196.  It  is  usually  the  case,  that  the  court,  on 
granting  leave  to  amend,  imposes  terms  on  the  party,  and  if 
the  amendment  is  material  and  calculated  to  surprise  the  de- 
fendant, a  continuance  is  granted  if  demanded.  In  this  case 
the  plaintiff  was  allowed  to  amend,  on  payment  of  all  costs  up 
to  the  time  of  allowing  the  motion,  and  for  which  an  execu- 
tion was  awarded  and  the  cause  was  continued.  We 
are  at  a  loss  to  perceive  any  *error  in  this  action  of  the  [338*] 
court,  even  if  error  could  be  assigned  in  the  exercise 
of  a  discretionary  power  of  this  nature. 

1  Beecher's  Breese. 
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The  next  question  submitted  is,  as  to  the  sufficiency  of  the 
complaint  as  amended.  The  appellant's  counsel,  in  arguing 
this  point,  seems  to  be  under  the  impression  that  the  charge 
in  the  original  complaint  still  remains,  notwithstanding  the 
amendment,  when  the  record  distinctly  states  that  portion  of 
the  complaint  from  the  word  "unlawfully"  to  the  word  ayet" 
was  erased,  and  the  words  commencing  with  the  word  "often," 
and  ending  with  the  word  "  premises,"  been  inserted  in  lieu 
thereof.  Were  these  not  so  the  complaint  would  be  obnoxious 
to  the  objections  now  urged  by  appellant  under  his  third 
point.  But  the  fact  is  not  as  he  supposes.  The  charge  in  the 
complaint  was  changed,  from  a  sale  by  Taylor  to  James  Jack- 
son, to  a  charge  of  a  collusive  arrangement  between  the  de- 
fendant in  the  decree,  and  the  Jacksons,  by  which  the  plaintiff 
was  kept  out  of  the  possession  of  the  premises  he  had  pur- 
chased under  the  master's  sale.  The  amended  complaint  is 
liable  to  none  of  these  objections,  there  is  no  inconsistency, 
uncertainty  or  contradiction  in  it,  but  it  alleges  in  distinct 
terms,  that  by  collusion  on  the  part  of  the  appellant  with  the 
defendant  in  the  decree,  and  James  Jackson,  the  appellee,  was 
prevented  from  obtaining  possession  of  the  premises,  and  that 
the  defendant  in  the  decree  fraudulently  suffered  and  permit- 
ted the  appellant  to  obtain  possession  of  the  premises  without 
the  knowledge  and  consent  of  the  appellee,  and  that  Joseph 
Jackson,  the  appellant,  since  then,  has  collusively  held  pos- 
session of  the  premises.  This  charge  is  plain  and  distinct, 
and  the  question  is,  Does  it  present  a  case  contemplated  by  the 
act  of  February  20,  1861?  The  appellant  insists  it  does  not, 
that  the  act  referred  to  only  authorizes  such  a  suit  to  be 
brought  against  the  party  to  the  judgment,  and  against  no 
other  party,  that  the  act  must  be  construed  strictly,  and  as  the 
legislature  has  not  embraced  in  the  act  any  party  but  the 
party  to  the  judgment  or  decree,  it  must  be  construed  to  mean 
the  party  expressly  named  in  the  decree,  and  none  other. 

That  portion  of  the  act  applicable  to  this  case  is,  as  fol- 
lows: 
[339*]       *"That  chapter  43  of  the  Eevised  Statutes  of  1845 
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shall  be  extended  to  all  cases  between  vendor  and  ven- 
dee, where  the  latter  has  obtained  the  possession  of  land  un- 
der a  contract  by  parol  or  in  writing,  and  before  obtaining  a 
deed  of  conveyance  of  the  same,  fails  or  refuses  to  comply 
with  such  contract  to  purchase;  and  to  all  cases  where  lands 
have  been  sold  under  a  judgment  or  decree  of  court  in  this 
state,  and  the  party  to  such  judgment  or  decree,  after  the  ex- 
piration of  the  time  of  redemption,  refuses,  after  demand  in 
writing  by  the  purchaser  under  the  same,  to  surrender  pos- 
session thereof." 

The  title  of  the  act  is,  "  An  act  to  amend  the  statu  fce  in  re- 
lation to  forcible  entry  and  detainer,  and  landlord  and  tenant." 
Sess.  Laws,  p.  176. 

To  understand  an  act  purporting  in  the  title  to  be  amenda- 
tory of  another  act,  we  must  know  what  the  act  to  be  amended 
was  —  for  what  cases  it  provided  —  what  was  the  defect  in  it, 
and  how  reached  by  the  amendatoty  act  —  what  was  the  mis- 
chief and  what  the  remedy  proposed. 

By  chapter  43  of  the  Eevised  Statutes  of  1845  [p.  256],  this 
action  could  be  maintained  in  three  cases  only:  First,  where 
there  was  a  wrongful  or  illegal  entry,  as  contradistinguished 
from  a  forcible  and  violent  entry.  Second,  where  the  entry  is 
forcible  by  means  of  actual  violence.  Third,  where  a  tenant 
wrongfully  holds  over  after  the  expiration  of  the  time  for 
which  the  premises  have  been  let  to  him.  Scates'  Comp.,  520 ; 
Whittaker  v.  Gautier,  3  Gilm.,  448. 

The  act  of  1861  brings  within  the  reach  of  this  action,  two 
cases  in  addition:  first,  where  a  vendee,  under  a  contract  to 
purchase,  has  entered  into  possession,  and  before  obtaining  a 
deed,  refuses  to  comply  with  the  contract;  and  second,  where 
lands  have  been  sold  under  a  judgment  or  decree,  and  the  par- 
ty to  such  decree,  after  the  time  of  redemption,  refuses,  after 
demand  in  writing  by  the  purchaser,  to  surrender  possession. 

Neither  of  these  cases  was,  in  terms,  provided  for  by  the 
act  of  1845.  The  act  of  1861  brings  them  within  the  reach 
of  this  summary  proceeding;  it  is  a  remedial  statute,  and 
must  have   a   liberal   exposition.      Can    it    be   doubted,   in 
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[340*]  the  first  class  *of  cases,  if  the  vendee  had  assigned,  his 
contract,  or,  without  assigning  the  contract,  had  put 
another  party  in  possession,  he  himself  abandoning  the  pos- 
session and  refusing  to  comply  with  the  contract,  that  this 
summary  proceeding  could  be  maintained  against  the  party  in 
possession?  Is  he  not  within  the  spirit  if  not  within  the  let- 
ter of  the  act?  He  stands  in  the  shoes  of  the  vendee,  and  is 
the  vendee  for  all  the  purposes  of  this  remedy. 

So  of  the  other  class,  is  not  a  party  purchasing  the  subject 
of  litigation,  pendente  lite,  affected  by  the  decree,  and  is  he 
not,  as  to  the  subject,  a  party  to  the  decree?  This  will  not  be 
denied.  A  pendente  lite  purchaser  from  a  mortgagor  is,  to 
all  intents  and  purposes,  a  party  to  the  decree,  for  the  same 
proceedings  may  be  had  against  him,  that  can  be  had  against 
the  mortgagor.1  Before  the  act  of  1861  was  passed,  and  at 
the  time  of  its  passage,  and  now,  if  either  the  mortgagor  or 
purchaser  from  him,  who  purchased  during  the  pendency  of 
the  suit  or  after  the  sale  of  the  premises,  refused  to  surrender 
the  possession  to  the  purchaser,  under  the  decree,  the  court, 
on  motion,  would  have  power  to  make  an  order  that  he  shall 
deliver  up  the  possession  to  the  purchasers.  If  it  be  diso- 
beyed, an  injunction  would  issue,  and  on  proof  of  service  of 
the  injunction,  and  continued  refusal,  the  purchaser  might 
proceed,  either  by  attachment,  or  by  issuing  a  writ  of  assist- 
ance. 4  Kent's  Com.,  184;  1  Lomax's  Digest,  535,  title 
"  Mortgage."  Pro  hac  vice,  the  purchaser  is  a  party  to  the 
decree.  In  one  sense,  the  whole  public  is  a  party  to  a  decree, 
for  that,  itself,  is  of  a  public  nature  and  of  record,  of  which 
all  persons  are  bound  to  take  notice.  He,  then,  who  meddles 
with  the  property,  which  is  the  subject  of  the  decree,  becomes, 
by  that  act,  a  party  to  the  decree.  It  cannot  be  objected  that 
the  case  is  no  longer  lis  pendens,  after  a  decree  and  sale  and 
a  conveyance  executed,  because  the  court  of  chancery  is  not 
functus  officio,  until  the  decree  is  executed  by  delivery  of 
possession.     1  Lomax's  Dig.,  534. 


1  See  Hurd  v.  Case,  ante,  p.  45. 
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But  there  is  another  view  in  which  the  case  may  be  regarded. 
We  have  said  in  the  case  of  Carroll  v.  Balance,  26  111.,  9,  that 
the  mortgagee  after  condition  broken  may  consider 
the  mortgagor  in  possession,  as  his  tenant  for  some  [341*] 
purposes.  If  he  elects  to  consider  him  as  his  tenant,  it 
is  as  a  tenant  at  sufferance,  and  he  is  not  entitled  to  notice  to 
quit.  A  purchaser  from  the  mortgagor,  after  a  decree  and 
sale,  who  enters  into  possession,  must  be  in  the  same,  and  can 
be  in  no  better  condition;  he  must  hold  in  the  same  capacity 
as  his  vendor  held,  to  whose  rights  he  succeeded. 

The  act  of  1861  does  not  say  the  proceeding  shall  be  against 
the  party  named  in  the  decree,  but  against  the  party  to  the 
decree,  whether  named  or  not.  A  person  not  named  in  a  de- 
cree may  still  be  bound  by  the  decree,  and  to  that  extent  may 
be  said  to  be  a  party  to  the  decree.  "We  have  endeavored  to 
show  that  the  appellant  was  such  a  party  within  the  meaning 
of  the  act.  That  act  is  remedial  in  its  provisions,  and  must 
have  a  liberal  interpretation,  in  order  that  the  remedy  provided 
by  it  may  be  advanced,  not  crippled.  If  the  limited  con- 
struction contended  for  by  appellant  be  the  proper  one,  then 
a  large  class  of  cases  of  frequent  occurrence,  which  it  was  the 
design  of  the  act  to  reach,  is  not  reached.  The  mischief  com- 
plained of,  not  met  by  the  act  of  1845,  was  where  a  purchaser, 
under  a  mortgage  sale,  was  prevented  from  taking  possession, 
by  collusion  of  the  defendant  in  the  decree  with  another  party. 
A  summary  remedy  in  all  such  cases  was  designed  to  be  given 
by  the  act  of  1861.  There  could  be  no  other  object  operating 
upon  the  mind  of  the  legislature,  and  it  is  not  a  forced  inter- 
pretation of  the  act,  considering  the  object  in  view,  to  consider 
all  persons  affected  by  the  decree  of  foreclosure  and  sale, 
whether  named  in  the  decree  or  not,  as  parties  to  the  decree. 

If  the  nominal  party  to  this  decree  could  not  insist  that  his 
case  was  not  within  the  terms  and  spirit  of  this  act,  so  neither 
should  it  be  allowed  to  a  party  who  comes  into  possession  by 
collusion  with  him.     There  would  be  no  justice  in  that. 

It  is  also  objected  that  the  purchaser  must  have  a  valid  deed 
before  he  can  demand  possession.     It  is  stipulated  in  this  case 
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that  all  the  proceedings  were  regular  up  to  the  foreclosure  and 
sale,  and  when  the  master's  deed  was  offered  in  evi- 
[342*]  dence,  the  ^appellant  made  no  objection  to  it.  Having 
once  recognized  it  as  a  valid  deed,  he  cannot  now  say 
it  is  not  valid.  The  counsel  for  the  appellant  seem  to  enter- 
tain the  opinion  that  the  appellee  had  no  title  to  his  purchase 
and  master's  deed,  as  the  sale  was  not  reported  to  the  court 
and  approved.  He  has  admitted  the  sale  was  valid,  and  the 
master's  deed  passed  the  title  to  the  purchaser  when  it  was 
delivered.  Falbe  v.  Van  Geeson,  4  Hill,  171 ;  Fort  v.  Burch, 
6  Barb.,  60. 

In  England  the  practice  is  to  keep  the  biddings  open  at  a 
master's  sale,  so  that  any  person  may  advance  on  a  bid  re- 
ceived by  the  master,  which  he  reports  to  the  court,  so  until 
a  final  confirmation  of  the  sale,  no  one  can  be  considered  a 
purchaser,  but  a  mere  bidder;  but  under  our  practice  at  such 
sales,  a  valid  and  binding  contract  of  sale  is  made  when  the 
hammer  falls.  In  the  absence  of  fraud,  mistake  or  some  ille- 
gal practices,  the  purchaser  is  entitled  to  a  deed  on  the  pay- 
ment of  the  money.  A  person  holding  such  a  deed  is  prima 
facie  the  legal  owner  of  the  land  described  in  it.  At  any  rate, 
he  holds  evideuce  sufficient  to  adjudge  him  a  purchaser,  with- 
in the  meaning  of  the  act  of  1861.  This  is  all  that  was 
necessary. 

As  to  the  refusal  to  grant  a  new  trial,  that  must  depend  on 
the  testimony  on  which  the  jury  found  the  verdict.  We  have 
examined  the  testimony  with  care,  and  we  think  it  fully  sus- 
tains the  issue  presented  to  them.  That  issue  was,  Did  the 
appellant  hold  possession  of  these  premises  under  the  defend- 
ant in  the  decree,  and  by  collusion  with  him,  to  prevent  thereby 
appellee  from  getting  possession  of  the  land  in  virtue  of  his 
purchase  under  the  decree  and  master's  deed? 

It  was  stipulated  by  the  parties,  and  was  before  the  jury, 
that  all  the  proceedings  in  chancery,  and  the  sale,  were  valid, 
and  that  appellee  was  the  purchaser  of  the  premises  at  such 
sale,  and  that  a  deed  was  made  to  him.  It  was  proved  that 
after  the  time  of  redemption  had  expired,  and  after  the  mak- 
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ing  and  delivery  of  the  master's  deed,  appellant  succeeded  to 
the  possession  of  the  defendant  in  the  decree,  and  that  all  the 
possession,  or  right  of  possession  appellant  had,  was 
that  of  the  ^defendant  in  the  decree.  It  was  proved  [343*] 
that  the  defendant  in  the  decree  had,  after  the  fore- 
closure, and  about  one  year  after  the  decree  was  entered,  left 
the  premises,  one  Ayres,  a  relative  of  his,  being  on  the  prem- 
ises at  the  time.  That  after  the  4th  of  September,  1860,  but 
in  that  month,  the  appellant  went  into  possession,  Ayres  re- 
maining a  short  time  with  him,  when  he  left;  it  was  proved 
that  appellant  said  he  did  not  own  the  land,  but  was  holding 
possession  for  his  father,  James  Jackson,  who  had  bought 
Taylor's  right,  and  if  he  succeeded  in  holding  the  land,  his 
father  was  to  give  Taylor  one  hundred  dollars,  otherwise  to 
give  him  nothing.  One  witness  said  that  appellant  also  claimed 
to  hold  under  the  lease  from  Phelps,  of  Peoria.  It  was  also 
proved  that  Taylor,  Jackson  and  Ayres  were  all  related  by 
affinity.  These  were  the  facts,  substantially,  on  which  the 
jury  found  collusion,  and  we  think  they  were  sufficient  for 
that  purpose.  They  are  strongly  persuasive,  that  the  great 
object  of  these  parties  was  to  prevent  appellee  from  obtaining 
the  possession  of  this  land,  and  are  strengthened  by  the  remark 
of  appellant,  that  Warren  had  cheated  Taylor,  and  that  they 
would  keep  possession  until  Taylor's  improvements  were  paid 
for.  Whether  or  not  the  lease  from  Phelps  was  not  a  part  of 
the  scheme  to  keep  appellee  out  of  possession  was  a  question 
for  the  jury.  The  facts  altogether,  develop  motives  and  de- 
sign, and  the  jury  did  not  err  in  deciding  that  they  all  pointed 
to,  and  established  the  collusion  charged. 

The  remaining  point  is  as  to  the  instructions.  These  are 
disposed  of  by  the  views  we  have  already  expressed,  and  do 
not  require  further  discussion.  They  are  all  proper,  and  are 
based  on  the  evidence  given  to  the  jury. 

Some  of  the  views  here  expressed  may  seem  to  be  in  con- 
flict with  the  opinion  delivered  in  the  case  of  Steiner  v. 
Priddy,  28  111.,  179.  That  case  was  decided  without  refer- 
ence to  the  statute  of  1861,  the  attention  of  the  court  not  hav- 
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ing  been  called  to  it  by  the  counsel  on  either  side.     Had  it 
been,  the  decision  would  have  conformed  to  it. 
The  judgment  of  the  court  below  is  affirmed. 

[344*]  *Caton,  C.  J.  I  concur  in  this  judgment,  but 
think  the  court  of  chancery  has,  in  its  discretion, 
power  to  set  aside  a  master's  sale,  for  gross  inadequacy  of 
price,  even  where  there  is  no  fraud.  I  fear  the  language  of 
the  opinion  may  be  construed  to  deny  this  power. 
Judgment  affirmed. 


Thaddeus  H.  Coburn  vs.  David  L.  Hough. 

Payment  :  Conditional  deposit  at  bank  where  note  is  payable  not  a  payment. 
Where,  upon  the  purchase  of  land,  a  note  secured  by  mortgage  upon  the 
land  was  given  for  the  unpaid  purchase  money,  and  made  payable  at 
a  certain  bank ;  and  before  its  maturity,  the  payee  deposited  at  the 
said  bank  a  sum  sufficient  to  pay  it,  when  received  for  collection, 
with  instructions  to  pay  it  when  sent,  provided  it  was  accompanied 
with  proper  authority  to  cancel  the  mortgage,  and  a  perfect  title 
made,  but  to  retain  the  money  until  the  title  was  perfect ;  and  the 
money  was  credited  to  the  payee,  in  collection  account,  and  the  note 
put  away  for  the  maker;  but  the  title  being  found  defective,  the 
maker  was  advised  that  the  money  was  paid  to  his  credit,  but  held 
by  request  till  the  mortgage  was  canceled  and  the  title  perfected;  and 
the  payee  set  himself  about  remedying  the  defect,  pending  which 
the  bank  failed.  Held,  that  this  was  a  conditional,  and  not  an  abso- 
lute payment,  and  that  a  decree  of  foreclosure  in  favor  of  an  assignee 
of  the  note  was  properly  granted. 

Error  to  Circuit  Court  of  La  Salle  County. 

Bill  in  chancery  filed  by  defendant  in  error  against  plaintiff 
in  error,  to  foreclose  a  mortgage  given  to  secure  a  certain 
promissory  note,  held  by  defendant  in  error,  executed  by  Co- 
burn  to  ¥m.  F.  Kent,  payable  at  the  Bank  of  Ottawa  (of 
which  Geo.  S.  Fisher  was  the  owner),  and  by  Kent  indorsed 
in  blank. 
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The  nature  of  the  defense,  and  the  evidence  to  support  it, 
are  sufficiently  stated  by  the  court.  The  decree  below  was  for 
complainant. 

Glover,  Cook  <&  Campbell,  for  plaintiff  in  error.  G.  S* 
Eldridge  and  E.  F.  Bull,  for  defendant  in  error. 

*Caton,  C.  J.  The  question  in  this  case  is,  whether  [*347] 
the  money  paid  by  Coburn  into  the  Bank  of  Ottawa, 
where  the  note  was  payable  and  had  been  left  for  collection, 
was  a  payment  and  satisfaction  of  the  note.  This  is  the  tes- 
timony of  Fisher  on  that  point:  "  On  or  about  the  22d  Nov- 
ember, 1855,  Mr.  Coburn  called  on  me  in  my  office,  and  left 
with  me  three  hundred  and  seventy-one  ($371)  dollars,  to  pay 
the  above  note  when  it  should  be  sent,  provided  it  was  ac- 
companied with  proper  authority  to  cancel  the  mortgage  the 
note  was  secured  by,  and  all  the  title  papers  were  then  correct, 
and  a  perfect  chain  of  title  given  him  by  said  Kent,  of  the 
lands  on  which  the  mortgage  was  given  to  secure  the  pay- 
ment of  the  note,  and  for  which  that  was  the  remainder  in 
full  of  the  consideration  to  be  paid  for  the  same  by  Coburn 
to  Kent,  but  to  retain  the  money,  if  I  could  do  so,  until  the 
title  was  perfect.  The  money  was  credited  to  Mr.  Kent,  in 
collection  account,  and  the  note  put  away  for  Mr.  Coburn, 
and  at  the  same  time  an  examination  made  of  the  title.  After 
the  examination  of  the  title  was  made,  within  a  day  or  two 
of  the  1st  January,  1856,  as  I  now  remember,  the  title  was 
found  defective,  and  Mr.  Kent  at  once  advised  that  the  money 
was  paid  to  his  credit,  but  held,  by  request,  until  the  mort- 
gage was  duly  canceled  and  the  title  made  perfect.  To  this 
procedure  Mr.  Kent  made  no  objection,  but  assented  to  it,  and 
set  himself  at  once  about  finding  a  Mr.  Coulter,  from  whom 
a  quitclaim  deed  was  wanting  to  make  the  title  perfect  and  take 
up  his  money."  This  was  a  conditional,  and  not  an  absolute, 
payment.  Mr.  Fisher  was  instructed  to  apply  the 
*money  to  the  payment  of  the  note,  only  in  the  event  [*348] 
he  should  find  the  title*  clear  and  perfect,  which  con- 
tingency never  haprxvned,  so  that  Fisher  was  never  authorized 
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to  apply  the  money  in  payment  of  the  note.  Fisher  always 
continued  the  debtor  of  Coburn  for  the  money,  as  he  was 
never  authorized  to  pay  it  to  any  one  else.  If  he  passed  it  to 
the  credit  of  Kent  on  the  books  of  the  bank,  that  was  con- 
ditional on  his  perfecting  the  title,  which  it  does  not  appear 
was  ever  done,  at  least,  till  after  the  bank  failed.  Of  this 
conditional  credit,  Fisher  informed  Kent,  at  the  time  he  in- 
formed him  of  the  deposit,  so  that,  in  fact,  the  money  was 
never  subject  to  the  order  of  Kent,  nor  did  he,  at  any  time, 
ever  have  a  cause  of  action  against  the  bank  for  it.  The  note 
was  never  paid,  and  the  judgment  must  be  affirmed. 
Judgment  affirmed. 


George   W.  King    vs.   Catharine    E.   Gilson,   Adm'x  of 
George  W.  Gilson,  deceased,  for  use  of  Isaac  Hellman. 

Inuring  :     Of  subsequently  acquired  title. l 

Where  a  deed  of  conveyance,  executed  by  one  who  has  no  title,  and 
without  covenants  of  general  warranty,  contains  the  words,  "  grant, 
bargain,  sell,"  which  constitute  a  statutory  covenant,2  they  will  be  as 
effectual  to  enable  a  title  subsequently  acquired  by  the  grantor  to 
inure  to  the  grantee  as  if  the  deed  had  contained  full  covenants  of 
warranty.8 
Same. 

It  is  not  necessary  in  order  that  the  subsequently  acquired  title  should 
inure,  that  the  grantor  have  a  seizin  in  fact  of  the  premises,  the  title 
to  which  will  inure  though  they  are  vacant  and  unoccupied. 

Same. 
Nor  will  the  inuring  of  such  subsequently  acquired  title  be  defeated, 
in  cases  where  the  land  is  vacant,  because  the  deed  by  which  it  is 
acquired  is  witheld  from  record,  or  lost  or  destroyed.  Upon  the 
lands  being  conveyed  to  the  grantor,  it  inures  to  and  vests  in  his 
grantee,  whatever  may  become  of  the  deed. 

1  Jones  v.  King,  25  111.,  383;  Gochenour  v.  Mowry,  33  id.,  331. 

2  Hawk  v.  McCullough,  21  111.,  220. 

3  See  this  case  for  an  enumeration  of  the  different  theories  by  which  this 
effect,  in  the  case  of  covenants  of  general  warranty,  is  explained;  also 
cases  cited  bearing  upon  the  question. 
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Same. 
The  subsequently  acquired  title  will  also  inure  to  the  prior  grantee, 
even  if  the  same  is  not  acquired  by  the  grantor,  till  after  an  action  is 
commenced  against  him  for  the  breach  of  his  covenants  of  seizin, 
and  good  right  to  sell  and  convey,  in  case  such  title  is  acquired  by 
the  grantor  before  damages  are  assessed  against  him  in  such  action. 

Kegistry  op  Deeds  :    Not  essential  to  pass  title. 

It  is  not  the  recording  of  the  deed  that  passes  title  to  land,  but  it  only 
secures  the  title  from  being  defeated  by  a  subsequent  sale  of  the  land 
to  an  innocent  purchaser. 

Title  Deeds:    Replevin,  etc., for} 
Where  a  deed  conveying  land  to  a  prior  grantor  thereof  is  withheld 
from  the  person  to  whom  the  title  inures  and  is  vested,  he  can,  it 
seems,  recover  it  in  replevin  or  detinue. 
Same  :     Equitable  relief  in  case  of  loss. 
Or  if,  in  such  case,  the  deed  should  be  lost  or  destroyed,  a  court  of 
equity  would,  as  it  seems,  relieve  against  its  loss  by  compelling  the 
execution  of  another  deed. 

Covenants  op  Seizin,  etc.  :     When  broken* 

Covenants  of  seizin,  and  of  good  right  to  convey,  are  personal  covenants, 
not  running  with  the  land,  and  are  broken,  if  at  all,  when  the  deed  is 
delivered.  If  the  grantor  is  not  then  well  seized,  or  if  he  has  not  then 
the  power  to  convey,  an  action  at  once  accrues,  and  a  recovery  may 
be  had. 
Same  :    Bight  of  action  survives  to  personal  representative. 

In  case  of  the  death  of  the  grantee  in  a  deed  containing  covenants  of 
seizin  and  of  good  right  to  convey,  the  right  to  sue  for  a  breach 
thereof  survives  to  his  personal  representatives. 
Measure  op  Damages:  For  breach  of  covenant  of  seizin,  etc. 

The  measure  of  damages  in  an  action  for  a  breach  of  covenant  of  seizin 
and  of  good  right  to  convey,  where  the  lands  are  unoccupied,  and  a 
recovery  is  had  before  the  grantor  acquires  title  to  the  same  *s  th  e 
purchase  money  with  interest. 

Same  :  In  actions  on  contract,  sounding  in  damages. 
It  seems  to  be  a  rule  of  general  application,  that  in  all  actions  on  con- 
tract, sounding  in  damages,  and  of  this  character  is  covenant,  the 
plaintiff  is  entitled  to  recover  damages  only  to  the  extent  of  the  in- 
jury sustained.  If  circumstances  exist  which  mitigate  the  injury, 
they  must  be  considered  in  measuring  the  damages. 

'See  Wilson  v.  Rybolt,  17  Ind.,  391;  Atkinson  v.  Baker,  4  Term,  229; 
Ewell  on  Fixtures,  417 ;  228  et  seq. 

5  See,  also,  Brady  v.  Spurck,  27  111.,  478;  Christy  v.  Ogle,  33  id.,  295; 
Baker  v.  Hunt,  40  id.,  264. 
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Same  :     Covenants  of  seizin,  etc. 

Where  in  an  action  for  the  breach  of  covenant  of  seizin  and  of  good 
right  to  convey,  the  grantor,  after  suit  is  instituted,  and  before  the 
damages  are  assessed,  acquires  the  title  to  the  premises  in  question, 
although  technically  there  has  been  a  breach  of  the  covenant,  for 
which  the  law  gives  a  right  of  recovery,  yet  the  grantee,  having 
thereby  by  the  title's  inuring  to  him,  acquired  the  title  for  which  he 
contracted,  can  only  recover  nominal  damages.  The  perfecting  of 
title  in  such  case  is  not  a  bar  to  a  recovery,  but  operates  to  mitigate 
the  damages.    Baxter  v.  Bradbury,  20  Me.,  260,  followed. 

Appeal  from  Recorder's  Court  of  Peru. 

Covenant  by  appellee  against  appellant,  upon  the  covenants 
of  seizin,  and  good  right  to  convey,  in  a  certain  deed  ex- 
ecuted by  appellant  to  appellee's  intestate,  in  his  lifetime,  on 
March  22,  1856,  for  certain  land  in  Iowa,  the  paramount  title 
to  which  was  averred  to  be  in  one  J.  S.  Easly.  A  deed  for 
the  premises  in  question  was,  June  9,  1856,  executed  by  Gil- 
son  (appellee's  intestate)  and  wife,  to  Thorne,  containing  the 
words,  "  grant,  bargain,  and  sell,"  and  covenants  that  grantors 
were  well  seized,  of  good  right  to  sell  and  convey,  that  the 
premises  were  free  of  incumbrances,  and  for  the  quiet  and 
peaceable  possession  thereof  by  the  grantee,  his  heirs  or  as- 
signs. November  11,  1856,  the  premises  were  conveyed  by 
Thorne  to  Morris,  who,  on  June  2,  1857,  deeded  them  to  Isaac 
Hellman.  The  premises  in  question  were,  on  October  1, 
1856,  patented  by  the  United  States  to  J.  S.  Easly,  who,  by 
deed  dated  January  29,  1861,  conveyed  to  appellant,  which 
deed,  though  dated  before  the  institution  of  this  suit,  was  not, 
as  it  appears,  delivered  till  after  the  suit  had  been  commenced, 
but  remained  in  the  interval  in  the  possession  of  grantor's 
agent,  pending  negotiations  between  appellant  and  Hellman, 
the  beneficial  plaintiff,  about  the  matter  in  controversy.  The 
land  appeared,  up  to  the  commencement  of  suit,  never  to  have 
been  occupied.  Upon  the  trial  the  statute  of  Iowa  was  read 
in  evidence  by  defendant,  by  which  it  appears  that  "  when  a 
deed  purports  to  convey  a  greater  interest  than  the  grantor 
was  at  the  time  possessed  of,  any  after  acquired  interest  of 
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such  grantor,  to  the  extent  of  that  which  the  deed  purports  to 
convey,  inures  to  the  benefit  of  the  grantee." 

The  verdict  was  for  the  plaintiff.  The  questions  for  de- 
termination are  sufficiently  stated  by  the  court. 

E.  F.  Bully  for  appellant.     G.  S.  Eldredge,  for  appellee. 

Walker,  J.  The  first  question  which  we  propose  to  con- 
sider is,  whether  the  title  acquired  by  appellant  of  Easly,  by 
deed  of  conveyance,  dated  January  29,  1861,  inured  to 
Hellman  as  a  subsequent  grantee.  It  is  urged  that  it  did  not, 
for  two  reasons:  first,  because  the  deed  from  Gilson  to  Thome 
contains  no  covenant  of  general  warranty;  and,  secondly,  be- 
cause the  deed  from  Easly  to  appellant  was  delivered  after 
the  commencement  of  this  suit.  In  the  case  of 
Z>'  Wolf  v.  Haydon,  24  *  111.,  525,  it  was  held,  that  [353*] 
the  words,  "  grant,  bargain,  sell,"  contained  in  a  deed, 
being  a  statutory  covenant,  is  sufficient  to  enable  a  subse- 
quently acquired  title  to  inure  to  the  grantee.  This  deed  to 
Thorne  contained  these  words,  and  it  was,  therefore,  as  ef- 
fectual to  pass  the  subsequently  acquired  title  to  Hellman,  the 
last  grantee,  as  though  it  had  contained  full  covenants. 

The  rule  has  been  announced  with  uniformity,  and  in 
general  terms,  that  a  person  who,  having  sold  and  conveyed 
real  estate  by  a  deed  containing  covenants  of  general  war- 
ranty, and  subsequently  acquires  the  title,  that  it  inures  to  the 
benefit  of  his  grantee.  "Whether  this  effect  is  produced  by 
way  of  estoppel,  by  remitter,  or  by  operation  of  the  statute  of 
uses,  has  been  a  matter  of  much  discussion,  but  whether  it  is 
by  one  or  another  of  these  modes,  can  matter  but  little,  as  the 
effect  produced  by  either  is  in  all  respects  the  same.  The  doc- 
trine as  it  obtains  in  Great  Britain  seems  to  be,  that  if  a  per- 
son sell  land  with  warranty  and  the  title  fails,  but  the  grantor 
subsequently  acquires  the  land  under  a  different  title,  there  is 
an  equity  arising  out  of  the  contract,  which  annexes  it  to  the 
new  title.  This  also  appears  to  be  the  doctrine  of  a  portion  of 
the  states  of  the  Union.      In  others,  it  is  held,  that  an  after 

acquired  title  passes  by  way  of  estoppel  to  the  grantee.     Bax- 
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ter  v.  Bradbury,  20  Maine,  260.  In  Pennsylvania  the  same 
rule  obtains,  with  slight  modifications.  Brown  v.  McCormick, 
6  Watts,  60;  Shaw  v.  Gilbert,  7  Barr,lll. 

In  the  case  of  Boot  v.  Crock,  7  Fenn.  St.,  380,  the  court 
went  further,  in  holding  that  the  title  inures  to  the  grantee 
without  reference  to  a  covenant  of  warranty.  In  the  Ken- 
tucky court  of  appeals,  in  the  case  of  Cotton  v.  Ward,  3  Mon., 
304,  the  rule  that  the  subsequently  acquired  title  inured  to 
the  grantee,  under  a  deed  containing  covenants  of  warranty, 
was  fully  recognized.  And  the  supreme  court  of  Missouri,  in 
the  case  of  Beese  v.  Smith,  12  Mo.,  344,  announced  the  same 
rule,  and  see  the  following  cases  decided  by  this  court:  Bigg 
v.  Cook,  4  G-ilm.,  350;  Willis  v.  Watson,  4  Scam.,  65;  Jones 
v.  King,  25  111.,  388.  Upon  a  careful  review  of  all  the 
[354*]  authorities,  we  are  *  clearly  of  the  opinion  that  the 
title,  subsequently  acquired,  did  inure  to  ITellman. 

It  was,  however,  insisted  on  the  trial,  that  the  title  could 
not  inure,  unless  there  "was  a  seizin  in  fact.  We  have  not 
found  that  the  rule  is  thus  limited.  On  the  contrary,  in  the 
case  of  Cornell  v.  Jackson,  3  Gush.,  506,  it  was  held  that  the 
title  inured  to  the  benefit  of  the  plain  tiff,  when  he  was  not  in 
possession  at  the  time  the  suit  was  brought,  or  the  judgment 
recovered.  We  are  unable  to  perceive  how  the  premises,  being 
unoccupied,  could  prevent  the  title  from  passing,  any  more 
than  if  the  conveyance  had  been  directly  to  the  appellee.  The 
law  has  held  that  the  title  inures,  and  has  not  made  it  to  de- 
pend upon  the  condition  of  the  premises. 

It  was  also  urged,  that  such  a  rule,  in  case  the  land  were 
vacant,  might  operate  with  great  injustice,  if  the  grantor 
should  execute  a  conveyance  to  a  different  person,  who  might 
get  it  first  recorded.  This  is  true  of  a  large  portion  of  ordin- 
ary conveyances,  and  still  the  title  passes  to  the  grantee.  It  is 
not  the  recording  of  the  deed  that  passes  the  title,  but  it  only 
secures  the  title  from  being  defeated  by  a  subsequent  sale  of 
the  land  to  an  innocent  purchaser. 

If  the  deed  were  withheld  from  the  person  in  whom  the 
title  was  vested,  he  could,  no  doubt,  recover  it  by  an  action  of 
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replevin  or  detinue.  Or  if  it  should  be  lost  or  destroyed,  a 
court  of  equity  would  relieve  against  its  loss  by  compelling  the 
execution  of  another  deed.  So  that  in  any  event,  the  party 
holding  the  title  would  have  the  means  of  availing  himself  of 
the  evidence  of  his  title.  In  this  case,  when  Easly  conveyed 
the  land  to  appellant,  the  title  vested  in  Hellman,  for  whose 
use  this  suit  is  instituted,  and  the  title  remains  in  him,  what- 
ever may  have  become  of  the  deed. 

The  next  question  presented  for  consideration  is,  whether 
the  perfecting  of  the  title  is  a  bar  to  a  recovery,  or  operates  to 
mitigate  the  damages.     The  covenants  of  seizin  and  of  good 
right  to  convey  are  broken,  if  at  all,  when  the  deed  is  deliv 
ered.     They  are  personal  covenants,  not  running  with   the 
land,  and  are  m  presenti.     Their  breach  depends  upon 
no  future  contingency.     They  are,  that  the  grantor  is  [355*] 
then  seized,  and  has  good  right  to  convey.     If  he  is 
not  well  seized,  or  if  he  has  not  the  power  to  convey,  when 
the  deed  is  delivered,  an  action  at  once  accrues,  and  a  recovery 
may  be  had.     In  this  case  it  is  not  pretended  that  appellant 
was  seized  in  fee  when  he  conveyed  to  Gilson.     He  might 
have  recovered  on  these  covenants,  in  his  lifetime,  and  the 
same  right  survived  to  his  representatives  after  his  death. 

Had  a  suit  been  instituted  by  him,  and  a  recovery  had  before 
appellant  procured  the  deed  from  Easly,  the  measure  of  dam- 
ages would  have  been  the  purchase  money,  with  interest.  In 
such  a  case  the  grantee  does  not  obtain  what  he  purchased. 
But  it  seems  to  be  a  rule  of  general  application,  that  in  all 
actions  on  contract,  sounding  in  damages,  and  of  this  charac- 
ter is  covenant,  the  plaintiff  is  entitled  to  recover  damages 
only  to  the  extent  of  the  injury  sustained.  If  circumstances 
exist  which  mitigate  the  injury,  they  must  be  considered  in 
measuring  the  damages.  Leland  v.  /Stone,  10  Mass.,  459; 
Baxter  v.  Bradbury,  20  Me.,  260. 

In  the  latter  of  these  cases,  it  appeared  that  the  defendant, 

after  suit  was  instituted  upon  the  covenant,  acquired  the  title, 

and  it  was  held,  that  the  recovery  could  only  be  for  nominal 

damages.     And  the  cases  of  Cotton  v.  Ward,  3  Mon.,  304; 
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Reese  v.  Smith,  12  Mo.,  344,  and  Cornell  v.  Jaclcson,  3  Cush., 
506,  fully  sustain  this  doctrine.  The  exception  to  the  general 
rule,  that  the  plaintiff  is  entitled  to  recover  all  the  damages  he 
has  apparently  sustained  at  the  commencement  of  the  suit, 
seems  to  be  based  upon  the  fact,  that  when  the  covenant  is 
taken,  the  covenantee  pays  his  money  with  the  design  of 
acquiring  title  to  the  premises,  and  not  to  make  a  loan,  and 
when  he  has  obtained  what  he  has  purchased,  he  has  sustained 
no  injury.  Technically,  there  has  been  a  breach  of  the  cove- 
nant, for  which  the  law  gives  a  right  of  recovery,  but  having 
the  title  for  which  he  contracted,  he  can  only  recover  nominal 
damages. 

In  the  case  of  Morrison  v.  Underwood,  20  E".  EL,  369,  it 
was  held  that  if  the  plaintiff  was  in  possession,  it  might  ope- 
rate to  mitigate  the  damages.  And  it  is  for  the  obvi- 
[356*]  ous  reason,  that  *the  party  may  never  be  disturbed  in 
the  enjoyment  of  the  property.  And  if  so,  his  dam- 
ages would  only  be  nominal.  The  law  would  not  permit  him 
to  hold  the  property,  and  recover  back  the  purchase  money. 
There  may  be  a  great  variety  of  circumstances  which  would 
mitigate  the  damages  in  an  action  of  covenant.  But  we  have 
no  doubt,  that  by  acquiring  the  title,  which  inures  to  the  ben- 
efit of  the  grantee,  he  cannot  recover  anything  beyond  nominal 
damages.  He  has  sustained  no  substantial  injury,  and  conse- 
quently has  no  right  to  compensation. 

By  the  ancient  covenant  of  warranty,  on  eviction  of  the 
grantee,  the  grantor  was  bound  to  yield  other  lands  of  equal 
value  of  those  from  which  there  had  been  an  eviction  by  par- 
amount title.  Coke  Litt.,  365.  Whilst  this  mode  of  making 
compensation  for  the  breach  of  the  covenant  has,  from  the 
more  commercial  condition  of  the  times,  gone  into  disuse,  it 
has  left  its  influence  upon  the  recovery.  Whilst  the  grantor 
cannot  satisfy  the  breach  of  his  covenants  of  seizin  with  other 
lands,  he  may  substantially  discharge  the  breach  by  acquiring 
the  title  at  any  time  before  the  damages  are  assessed.  In  all 
cases  of  covenants  of  general  warranty,  any  title  subsequently 
acquired  by  the  grantor  is  held  to  have  been  acquired  to 
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strengthen  the  title  of  the  grantee,  and  to  prevent  its  failure, 
and  that  it  inures  to  the  benefit  of  the  grantee.  In  any  view 
of  the  case,  we  are  of  the  opinion  that  when  the  title  inured 
to  Hellman's  benefit,  he  could  only  recover  nominal  damages. 
The  judgment  of  the  court  below  must,  therefore,  be  reversed, 
and  the  cause  remanded. 
Judgment  reversed. 


*Gustav  Leverenz  vs.  John  C.  Haines.       [357*] 

Deliveby  Bond:  An  instrument  construed  to  be. 
Where  an  assignment  for  the  benefit  of  his  creditors  was  made  by  the 
owner  of  personal  property,  and  when  the  assignee  was  about  to  re- 
move the  same  from  the  possession  of  the  assignor,  upon  the  assignee's 
desiring  that  the  same  be  left  in  his  possession  for  a  time,  it  was 
agreed  between  assignor  and  assignee  that  the  same  should  not  be 
removed,  if  some  one  was  procured  who  would  become  responsible 
therefor ;  whereupon  the  assignor  procured  the  defendant  to  execute 
to  the  assignee  a  receipt  for  the  property,  stating  that  the  defendant 
was  to  have  the  use  of  the  same  till  a  certain  date,  and  agreed  to  de- 
liver the  same  to  the  assignor  or  his  legal  representatives,  in  as  good 
condition  as  it  then  was,  at  a  specified  time  and  place,  and  in  default 
of  such  delivery  to  pay  to  said  assignee,  or  order,  a  specified  sum  of 
money,  it  was  held  that  such  instrument  was,  in  legal  effect,  a  deliv- 
ery bond;  and  that  upon  failure  to  deliver  the  property  at  the  time 
stipulated,  by  the  nonperformance,  the  demand  became  a  money  de- 
mand, as  expressed  in  the  instrument.  It  became  in  terms  a  note  for 
the  payment  of  money. 

Same  :  What  a  sufficient  delivery. 
Held,  also,  that  the  fact  that  the  defendant  permitted  the  assignor  to 
continue  in  possession  of  the  property,  without  actually  taking  it  into 
his  (the  defendant's)  own  possession,  constituted  the  possession  of  the 
assignor  the  possession  of  the  defendant,  and  was  a  sufficient  delivery 
by  ihe  assignee  to  the  defendant  to  entitle  him  to  recover  in  the 
action. 

Consideration. 
Held,  also,  that  if  a  consideration  was  necessaty  to  support  such  an  agree- 
ment, the  fact  that  the  property  was  suffered  to  remain  in  the  posses- 
sion ot  the  assignor  was  a  good  consideration.    Besides,  by  the  re- 
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ceipt,  the  assignee  was  prevented  from  taking  possession  of  the  prop- 
erty, which  was  a  sufficient  consideration.  He  gave  up  a  right 
which  he  could  exercise,  in  consideration  of  the  defendant's  under- 
taking. 
Same. 
A  waiver  of  any  legal  or  equitable  right,  at  the  request  of  another  party, 
is  a  sufficient  consideration  for  a  promise.1 

Appeal  from  Circuit  Court  of  Cook  County. 

Assumpsit  by  appellee  against  appellant  upon  a  written  in- 
strument, of  whicli  the  following  is  a  copy: 
[358*]  *"  Chicago,  111.,  Nov.  ip,  1859. 

"  Received  of  John  C.  Haines  the  following  personal 
property,  to  wit  [here  follows  a  long  list  of  articles  of  house- 
hold furniture  and  other  chattels],  and  to  have  the  use  of  the 
same  until  the  first  day  of  June  next,  and  to  use  the  same  in 
a  careful  manner,  and  I  do  agree  to  deliver  all  of  said  property 
above  enumerated  to  the  said  John  C.  Haines  or  his  legal  rep- 
resentatives, in  as  good  condition  as  it  now  is,  at  the  residence 
of  said  Haines,  in  the  city  of  Chicago,  on  or  before  the  first 
day  of  June,  1860  (next);  and,  in  default  of  such  delivery,  at 
the  time  and  place  aforesaid,  in  the  condition  aforesaid,  time 
being  material,  and  of  the  essence  hereof,  for  value  received, 
I  promise  to  pay  to  said  John  C.  Haines,  or  to  his  order,  the 
sum  of  four  hundred  dollars,  with  interest  thereon  from  this 
date,  at  the  rate  of  six  per  cent,  per  annum.    Gr.  Leverenz." 

It  appears  from  the  evidence  that  D.  C.  Rawleigh,  the 
owner  of  said  property,  assigned  the  same,  for  the  benefit  of 
his  creditors,  to  the  appellee,  thereby  providing  that  said 
assignee  should  take  possession  thereof,  and  sell  and  dispose 

1  As  to  the  compromise  of  matters  in  dispute,  forbearance,  etc.,  as  a  con- 
sideration,  see  McKinley  v.  Watkins,  13  111,,  140;  Burnside  v.  Potts,  23  id., 
415;  Cassell  tf.Ross,  33  id.,  244;  Farmers'  &  M.  Ins.  Co.  v.  Chesnut,  50  id., 
Ill;  Knotts  v.  Preble,  id  226;  Miller  v.  Hawker,  66  id.,  185;  St.  Clair  v. 
Perrine,  75  id.,  366  (forbearing  legal  proceedings) ;  Nichols  v.  Bradsby,  78 
id.,  44. 

Any  act  which  is  a  benefit  to  one  party  or  a  disadvantage  to  the  other, 
constitutes  a  sufficient  consideration  to  support  a  contract.    Burch  v.  Hub- 
bard, 48  id.,  164;  Buchanan  v.  International  Bank,  78  id.,  500. 
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of,  and  convert  the  same  into  mono}',  etc.,  and  with  the  pro- 
ceeds, pay  the  creditors;  that  when  the  appellee,  as  such  as- 
signee, was  about  to  remove  said  property  from  Rawleigh 's 
possession,  Rawleigh  requested  that  it  be  left  in  his  possession 
for  a  time,  and  it  was  agreed  that  the  same  should  not  be  re- 
moved, if  some  one  was  procured  who  would  become  respon- 
sible therefor.  To  carry  out  this  arrangement,  Rawleigh 
procured  the  foregoing  paper  to  be  executed  by  appellant, 
upon  receiving  which  the  property  was  left  by  the  assignee 
in  Rawleigh's  possession,  where  it  was  permitted  by  appellant 
to  remain  till  the  institution  of  this  action,  which  was  brought 
upon  the  refusal  of  appellant,  after  the  time  specified  in  the 
instrument  had  elapsed,  either  to  deliver  the  property  or  to 
pay  the  money. 

The  instructions  given  for  the  plaintiff,  so  far  as  material  to 
the  questions  considered  by  the  court,  are  as  follows: 

(*2)  "  If  the  jury  find,  from  the  evidence,  that  the  [359*] 
goods  and  chattels  in  question  were  transferred  to  the 
plaintiff,  and  that  he  was  entitled  to  the  possession  thereof  at 
the  time  of  the  execution  and  delivery  of  the  instru- 
ment declared  on;  and  if  the  *jury  further  find  that  [360*] 
the  plaintiff  was  about  to  take  possession  thereof,  and 
that  thereupon  Rawleigh  procured  the  defendant  to  execute 
said  instrument,  and  that  Rawleigh,  after  the  execution  of  the 
same,  by  arrangement  with  the  defendant,  continued  in  pos- 
session of  said  goods  and  chattels,  then  the  possession  of  Raw- 
leigh was  the  possession  of  the  defendant,  and  it  became  and 
was  the  duty  of  the  defendant  to  deliver  up  the  goods  to  the 
plaintiff,  or  pay  the  sum  of  money,  according  to  the  condi- 
tion of  said  instrument.  The  arrangement  between  Rawleigh 
and  the  defendant,  if  proved,  constituted  a  sufficient  delivery 
to  entitle  the  plaintiff  to  recover  for  a  violation  of  his  agree- 
ment. 

(3.)  "  If  the  jury  find  that  the  property  enumerated  in  said 
instrument  in  writing,  declared  on  and  read  in  evidence,  was 
in  possession  of  said  Rawleigh,  and  that  plaintiff  was  about  to 
take  possession  at  the  time  the  defendant  executed  the  same, 
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with  the  consent  and  instance  of  Rawleigh,  and  thereupon  the 
defendant  voluntarily  consented  to  allow  Rawleigh  to  retain 
the  possession  thereof,  then  this  was  a  sufficient  delivery  by 
the  plaintiff  to  the  defendant  to  entitle  the  plaintiff  to  recover 
in  this  action." 

The  following  instruction,  referred  to  by  the  court,  was 
asked  by  the  defendant,  and  given  with  the  qualifications  in- 
cluded in  brackets. 

"  If  the  jury  believe,  from  the  evidence,  that  plaintiff'  gave 
to  defendant  the  right  of  possession  of  the  property,  yet,  if 
the  jury  further  find  said  John  C.  Haines  did  not,  in  fact, 
give  defendant  the  actual  possession  [or  control]  of  the  prop- 
erty, and  that  said  defendant  has  not  ever  been  in  the  actual 
possession  [or  control]  of  said  property  in  question,  then  the 
law  is  for  the  defendant,  and  he  is  entitled  to  your  verdict." 

The  court  refused  to  give  the  following  instructions,  asked 
by  the  defendant: 

(1.)  "  If  the  jury  believe,  from  the  evidence,  that  the  prop- 
erty in  question  never  came  to  the  possession  of  the  defend- 
ant Leverenz,  then  the  law  is  for  the  defendant,  and  he  is 

entitled  to  your  verdict. 
[361*]  (*2.)  "  If  the  jury  believe,  from  the  evidence,  that 
the  plaintiff  held  the  property  in  question  only  as  the 
assignee  of.  D.  C.  Rawleigh,  and  for  the  benefit  of  said  Raw- 
leigh's  creditors,  then  the  law  is  for  the  defendant  and  he  is 
entitled  to  your  verdict. 

(3.)  "  If  the  jury  believe,  from  the  evidence,  that  the  plaint- 
iff John  C.  Haines,  in  his  personal  character,  never  had  title 
to  or  possession  of  the  property  in  question,  and  that  D.  C. 
Rawleigh  had  such  title  and  right  of  possession  as  against 
said  Haines  individually,  and  that  the  same  has  always  re- 
mained in  said  Rawleigh's  possession,  then  the  law  is  for  the 
defendant,  and  he  is  entitled  to  your  verdict. 

(4.)  "  If  the  jury  believe,  from  the  evidence,  that  at  the 

time  of  the  execution  and  delivery  of  the  writing  in  question 

by  the  defendant  to  the  plaintiff,  that  the  property  therein 

mentioned  was  in  the  actual  possession  of  D.  0.  Rawleigh, 
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and  has  ever  since  remained  in  his  possession,  and  that  he  re- 
fused to  deliver  it  up,  then  the  consideration  for  such  under- 
takings and  promise  by  the  defendant  to  plaintiff  has  failed, 
and  the  defendant  is  not  entitled  to  your  verdict. 

(5.)  "  If  the  jury  believe,  from  the  evidence,  that  the  de- 
fendant signed  the  paper  sued  upon  by  request  of  David  C. 
Rawleigh,  and  that  he  received  no  other  consideration  from 
plaintiff,  then  the  law  is  for  the  defendant,  and  he  is  entitled 
to  your  verdict." 

(7.)  That  plaintiff  was  not  entitled  to  recover,  unless  it 
was  proved  that  the  property  in  question  was  received  by  de- 
fendant, and  that  the  proof  or  pretense  of  any  other  consider- 
ation would  not  suffice. 

(8.)  That  if  the  jury  found  that  the  plaintiff,  being  the  as- 
signee of  said  D.  C.  Bawleigh  for  the  benefit  of  creditors,  had 
not  taken  said  property  into  his  possession,  he  did  not  own 
the  same,  and  could  not  convey  any  title  thereto  to  defendant. 

(10.)  That,  if,  the  jury  found  that  the  plaintiff,  being  the 
assignee  of  said  D.  C.  Eawleigh  of  said  property,  for  the  bene- 
fit of  creditors,  by  the  said  instrument  sued  on,  placed  the 
same  beyond  the  reach  of  creditors,  and  beyond  his  own  reach 
till  June,  I860,  then  said  writing  was  contrary  to  statute  and 
void. 

The  verdict  and  judgment  was  for  the  plaintiff.  The  as- 
signments of  error  are  sufficiently  stated  by  the  court. 

A.  Garrison,  for  appellant.     H.  P.  Smith,  for  appellee. 

*Breese,  J.     There  is  but  one  point  in  this  case  [362*] 
pressed  upon  the  attention  of  the  court,  and  it  is  this: 
What  is  the  force  and  effect  of  the  receipt  on  which  the  action 
is  founded? 

The  language  of  it  is  clear  and  unequivocal,  and  amounts, 
in  our  judgment,  to  a  delivery  bond.  It  is  objected  by  the 
appellant,  that  no  consideration  appears  in  it,  and  therefore  it 
is  not  binding  on  the  party  signing  it.  In  answer  to  this,  we 
say,  if  a  consideration  was  necessary  to  support  such  an  agree- 
ment, it  may  be  found  in  the  fact  that  the  property  was  suf- 
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fered  to  remain  in  the  possession  of  Rawleigh,  and  that  was  a 
good  consideration.  Besides,  by  the  receipt,  the  appellee  was 
prevented  from  taking  possession  of  the  property,  and  that  is 
a  sufficient  consideration.  He  gave  up  a  right,  which  he  could 
exercise,  in  consideration  of  this  undertaking  of  the  defend- 
ant. He  has  been  deprived  of  valuable  property,  by  means  of 
the  agreement,  which  he  surrendered  only  through  and  by 
force  of  this  agreement.  A  waiver  of  any  legal  right,  at  the 
request  of  another  party,  is  a  sufficient  consideration  for  a 
promise,  or  of  any  equitable  right.  1  Pars,  on  Cont.,  369; 
Stebbins  v.  Srmthy  4  Pick,  97;  Smith  v.  Weed,  20  Wend.,  184, 
and  numerous  other  cases  are  referred  to  in  the  note. 
[363*]  *This  property  was  withdrawn  from  the  control  of 
appellee,  and  transferred  to  that  of  the  appellant,  by 
force  of  the  agreement  or  receipt,  who  permitted  it  to  remain 
with  Rawleigh,  at  Rawleigh' s  instance  and  request.  The  ap- 
pellant failing  to  deliver  the  property  at  the  time  stipulated, 
by  the  nonperformance,  the  demand  became  a  money  demand, 
as  expressed  in  the  receipt.  It  became,  by  its  terms,  a  note 
for  the  payment  of  money. 

The  instructions  given  by  the  court  were  in  accordance  with 
these  views.  Those  asked  by  the  appellant,  being  variant 
therefrom,  were  properly  refused.  The  one  given  for  him  was 
as  favorable  as  he  had  a  right  to  ask. 

Perceiving  no  error  in  the  judgment,  it  must  be  affirmed. 

Judgment  affirmed. 


Benjamin  F.  Brookfield  et  al.  vs.  Grant  Goodrich  et  al. 

Record  of  Deeds:  Priority  as  between  deeds  filed  by  the  same  person  on  the 
same  day. 
Where  two  trust  deeds,  executed  by  the  same  grantor  to  the  same  trustee 
and  upon  the  same  premises,  were  given  to  secure  two  series  of 
bonds  to  the  same  obligees,  and  said  trust  deeds  were  delivered  to  the 
recorder  for  record  by  the  same  person  and  upon  the  same  day,  and 
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were  filed  and  recorded  in  the  same  order,  the  one  immediately  pre- 
ceding the  other,  no  other  paper  intervening:  Held,  in  a  controversy 
between  different  holders  of  said  bonds  as  to  which  trust  deed  was 
entitled  to  priority,  where  it  was  uncertain  from  the  evidence  which 
deed  was  first  handed  to  the  recorder,  or  whether  any  instructions 
were  given  when  the  deeds  were  left  for  record,  that,  whether  so  or 
not,  under  the  recording  law,  the  deed  first  filed l  and  first  recorded 
was  entitled  to  preference;  and  that  in  the  absence  of  proof  to  the 
contrary  the  presumption  was  that  the  deeds  were  filed  for  record  in 
the  order  in  which  they  were  handed  to  the  recorder,  as  the  law  made 
it  his  duty  to  do,  and  that  upon  this  presumption  the  purchasers  of 
the  several  classes  of  bonds  had  a  right,  to  act. 
Same  :  Who  are  purchasers  within  recording  law. 
Held,  also,  that  in  such  a  case,  the  trustee  was  not  the  true  purchaser  to 
be  protected  by  the  recording  laws,  but  that  the  purchasers  of  the 
bonds  were  the  true  purchasers. 

Purchaser  :  Must  be  governed  by  the  record. 
The  purchaser  of  bonds,  secured  by  trust  deed,  has  no  right  to  rely  upon 
the  statement  of  the  seller,  that  they  are  secured  by  a  first  lien,  but 
must  be  governed  by  the  record.2 

Appeal  from  Circuit  Court  of  Cook  County. 

Bill  in  chancery  filed  by  Benjamin  F.  Brookfield  and  others, 
as  holders  of  certain  bonds,  secured  by  deeds  of  trust  against 
Grant  Goodrich,  as  trustee,  John  McCaffery,  as  obligor,  and 
others,  as  holders  of  certain  other  bonds  secured  by  deed  of 
trust  upon  the  same  premises. 

It  appears  that  McCaffery,  the  obligor,  to  secure  a  loan  to 

*See  McConnel  v.  Reed,  4  Scam.,  117;  Cook  v.  Hall,  1  Gilm.s  575;  Cho- 
teau  v.  Jones,  11  111.,  301 ;  Nottinger  v.  Ware,  41  id.,  245 ;  Kiser  v.  Heuston, 
38  id.,  252;  Craig  v.  Dimock,  47  id.,  308. 

As  to  record  of  deeds  not  properly  acknowledged,  see  Noakes  v.  Martin, 
15  111.,  118;  Deininger  v.  McConnel,  41  id.,  227. 

8  The  destruction  of  the  record  of  a  deed  in  no  wise  affects  the  construc- 
tive notice  given  by  its  having  been  recorded.  Alvis  v.  Morrison,  63  111., 
181 ;  Steele  v.  Boone,  75  id.,  457. 

As  to  alteration  or  mistake  in  the  record  of  a  deed,  see  Merrick  v.  Wal- 
lace, 19  111.,  486;  Nottinger  v.  Ware,  41  id.,  245. 

As  to  the  description  of  the  premises  in,  see  Rodgers  v.  Kavanaugh,  24 
111.,  583. 

As  to  withdrawing  from  the  files  before  recorded,  see  Kiser  a.  Heuston, 
38  111.,  252. 
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him  of  $14,000,  executed  to  Swift,  Brother  &  Johnston, 
twenty-one  bonds,  numbers  one  to  seven  being  for  $1,000 
each,  and  eight  to  fourteen,  for  $500  each,  all  payable  jive 
years  from  date,  with  interest  payable  semi-annually,  the  se- 
ries numbered  from  one  to  seven,  being  secured  by  trust  deed 
marked  1,  to  said  Goodrich,  containing  a  power  to  sell  upon 
default  of  payment  of  all  or  either  of  said  bonds;  and  the 
series  from  eight  to  twenty-one  secured  in  like  manner  by 
trust  deed  to  the  same  trustee  and  upon  the  same  premises. 
The  appellants  were  the  holders  of  a  portion  of  the  second 
series  of  said  bonds,  and  this  bill  was  filed  after  the  maturity 
of  said  bonds,  to  restrain  said  Goodrich,  as  trustee,  from  sell- 
ing said  premises  in  pursuance  of  notice  given  by  him  under 
the  deed  securing  the  $1,000  bonds,  and  from  applying  the 
entire  proceeds  exclusively  to  the  payment  of  said  $1,000 
bonds,  it  being  alleged  that  the  obligor  was  insolvent  and  said 
proceeds  insufficient  to  pay  more  than  said  first  series.  The 
question  at  issue  between  the  parties  was,  as  to  whether  the 
deed  of  trust  given  to  secure  the  first  series  of  $1,000  bonds 
was  entitled  to  a  priority  over  that  securing  the  second  series, 
it  being  insisted  by  complainants  that  the  loan  of  the  $14,000, 
the  execution  of  all  the  bonds,  and  the  execution  and  record- 
ing of  both  the  trust  deeds,  constituted  only  one  transaction, 
and  that  neither  of  said  deeds  was  entitled  to  priority  over  the 
other.  It  appears  from  the  evidence  and  stipulation  between 
the  parties,  that  bonds  one  to  seven  were  sold  before  the 
bonds  owned  by  complainants,  which  latter  were  bought  by 
complainants  as  first  mortgage  bonds;  that  the  trust  deeds 
were  in  fact  recorded,  one  immediately  preceding  the  other 
(no  other  paper  intervening),  and  in  the  order  in  which  filed, 
the  deed  securing  the  $1,000  bonds,  marked  1,  having  been 
first  filed,  though  both  were  delivered  to  the  recorder  by  the 
same  person  and  recorded  on  the  same  day. 

The  injunction  was,  upon  the  hearing,  dissolved,  and  the 
bill  dismissed. 

Walker  &  Thomas  and  M.  F.  Tuley,  for  appellants.    E. 
&  A.  Van  Bureri)  for  appellees. 
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*Caton,  C.  J.    Our  statute  settles  the  question  in  this  [367*] 
case,  without  cavil  or  controversy.   Which  deed  was  first 
handed  to  the  recorder,  or  whether  any  instructions  were  given 
at  the  time  the  deeds  were  left  for  record,  is  uncertain  from  the 
oral  testimony,  but  whether  so  or  not,  the  statute  itself,  and  the 
policy  of  the  recording  law,  give  the  deed  first  filed  and  first 
recorded  the  preference.      The  twenty- third  section  of  our 
statute,  concerning  conveyances,  is  this:  "  All  deeds  and  mort- 
gages, and  other  instruments  of  writing  which  are  required  to 
be  recorded,  shall  take  effect  and  be  in  force  from  and  after 
the  time  of  filing  the  same  for  record,  as  to  all  creditors  and 
subsequent  purchasers  without  notice;  and  all  such  deeds  and 
title  papers  shall  be  adjudged  void  as  to  all  such  creditors  and 
subsequent  purchasers,  until  the  same  shall  be  filed  for  record." 
In  the  absence  of  proof  to  the  contrary,  the  presumption  is,  that 
the  deeds  were  filed  for  record  in  the  order  in  which  they  were 
handed  to  the  recorder,  as  the  law  made  it  his  duty  to  do,  and 
upon  this  presumption,  the  purchasers  of  the  several  classes  of 
bonds  secured  by  these  deeds  had  a  right  to  act.     The  trustee 
in  these  cases  is  not  the  true  purchaser,  and  to  be  protected 
by  the  recording  laws,  but  the  purchasers  of  the  bonds  are  the 
true  purchasers.     It  was  their  right  and  their  duty  to  examine 
the  record  of  these  deeds,  and  there  they  found  that  the  deed 
securing  the  $1,000  bonds  was  first  recorded,  and,  by  our  re- 
cording laws,  was  entitled  to  a  preference,  and  upon  this  law, 
they  could  securely  repose  in  purchasing  this  class  of  bonds, 
knowing  that  the  law  gave  them  a  preference ;  and  so  too,  the 
purchasers  of  the  other  bonds  were  in  duty  bound  to 
examine  *the  same  record,  by  which  they  were  told  [368*] 
that  these  bonds  were  secured  by  a  second  lien  upon  the 
premises,  and  that  they  must  be  postponed  until  the  bonds 
secured  by  the  deed  first  recorded  were  all  paid.     If  they  took 
the  assurance  of  the  seller,  that  these  bonds  were  secured  by  a 
first  lien,  that  was  their  own  folly.     To  make  good  that  assur- 
ance, would  be  a  fraud  upon  the  purchasers  of  the  first  bonds, 
who  had  a  right  to  rely  upon  the  law  and  the  record,  which 
declare  that  they  are  entitled  to  a  first  lien. 
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The  decree  of  the  court  below  was  correct,  and  must  be 
affirmed. 

Decree  affirmed. 


John  G.  Deshler  vs.  Cyrektus  Beers. 

Usage:  Parties  may  exclude  operation  of,  from  their  contracts. 
Although  a  custom  may  exist  in  relation  to  the  subject  matter  of  a  con. 
tract,  the  parties  may,  if  they  see  fit,  so  contract  as  to  exclude  the  op. 
eration  of  such  custom.1 

Same. 
Where,  therefore,  there  was  evidence  tending  to  establish  the  existence 
of  a  usage  among  commission  merchants  at  Buffalo,  New  York,  by 
which  where  a  sale  of  produce  was  made  for  cash  on  delivery,  the 
purchaser  was  entitled  to  three  days  within  which  to  make  payment; 
and  it  appeared  that  the  order  given  to  the  purchaser,  for  the  delivery 
of  the  corn,  contained  this  reservation :  "  Subject  to  my  order  until 
paid  for,"  and  that  the  entry  made  upon  the  books  of  the  commission 
merchant  noted  it  as  a  sale  for  cash,  and  not  a  sale  on  the  usual  terms ; 
and  it  also  appeared  that  before  the  expiration  of  the  three  days,  the 
corn  not  having  been  paid  for,  said  commission  merchant  instituted 
legal  proceedings  to  recover  possession  of  said  corn  from  the  vendee, 
it  was  held,  in  an  action  between  said  commission  merchant  and  his 
consignor,  that  the  said  contract  of  sale  was  not  made  with  reference 
to  said  custom  or  usage. 

Instructions  :  Oral  remarks  to  counsel;  effect  of.9 
Whilst  courts  should  be  extremely  careful  never  to  indicate,  by  any  re- 
mark in  the  presence  of  the  jury,  their  opinion  of  the  weight  of  the 
evidence,  yet  unless  it  is  calculated  to  have  the  effect  of  an  instruc- 
tion, it  will  not  be  ground  for  a  reversal ;  but  if  such  remarks  made 
by  a  judge  in  the  progress  of  a  trial  are  calculated  to  mislead  the 
jury,  or  prejudice  the  party,  it  would  be  ground  for  reversal. 

Same. 
Where,  upon  a  motion  by  the  defendant  to  exclude  plaintiff's  evidence, 

1  See  Fay  v.  Strawn,  ante,  295. 

9  As  to  necessity  of  instructions  being  in  writing,  see  Bloomer  v.  Sherill, 
11  111.,  483;  Ray  v.  Wooters,  19  id.,  82;  O'Hara  v.  King,  52  id.,  304;  Mc- 
Ewen  v.  Morey,  60  id.,  32  (oral  preface) ;  Haskins  v.  Haskins,  67  id.,  446 
(waiver  of). 

As  to  oral  remarks  to  counsel,  see  also  O'Hara  v.  King,  supra;  Skelly  9. 
Boland,  78  111.,  438 ;  Andreas  v.  Ketchum,  77  id.,  377. 
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the  court  in  reply  to  counsel  said,  in  presence  of  the  jury,  that  he 
thought  that  certain  facts  to  which  said  evidence  referred  had  been 
proved,  it  was  held  that,  not  being  calculated  to  mislead  the  jury  or 
prejudice  the  party,  they  were  not  ground  for  a  reversal. 

Evidence  :  Retainer  of  factor  may  be  shown  by  'parol. 
In  an  action  against  a  commission  merchant  to  recover  the  proceeds  of 
grain  alleged  to  have  been  consigned  to  and  sold  by  him,  it  is  compe- 
tent to  prove  his  retainer  by  verbal  testimony. 

Factor:  Retainer. 
Where  it  appears  from  the  letters  of  a  commission  merchant,  to  whom 
corn  has  been  consigned  for  sale  on  commission,  that  he  has  received 
and  sold  the  corn,  it  is  immaterial  whether  a  retainer  is  proved  or 
not. 

Evidence  :  Available  though  introduced  by  the  opposite  party. 
Where  the  proof  of  a  particular  fact  is  necessary  to  the  plaintiffs  case, 
and  such  proof  is  not  made  by  the  plaintiff,  but  is  supplied  by  the 
defendant,  such  proof  is  as  available  to  the  plaintiff  as  if  made  by 
him  and  not  by  the  defendant. 

Practice  :  In  instructing  jury  where  a  material  fact  is  not  proved  by  plaintiffs 
It  is  not  the  proper  practice  where  a  fact  necessary  to  the  plaintiff's  case 
is  not  proved,  to  instruct  a  jury  to  find  as  in  case  of  a  nonsuit.1 
Same. 
The  defendant  may,  in  such  case,  submit  the  case  to  the  jury  and  ask 
an  instruction,  that,  if  the  jury  find  that  a  certain  material  fact  is  not 
proved,  they  shall  find  a  verdict  in  his  favor.2 

Parties:  Plaintiffs  in  actions  jor  proceeds  of  joint  property. 
It  teems  that  where  a  consignment  for  sale  is  made  to  a  commission 
merchant  by  two  joint  owners,  an  action  for  the  proceeds  thereof  can 
not  be  maintained  by  one  of  such  owners  alone. 
Factor :8  What  dilligence  he  must  exercise* 
A  consignee,  in  conducting  the  business  of  his  consignor,  is  held  to  the 
same  degree  of  care  and  diligence  which  a  prudent  man  would  exer 
cise  in  the  management  of  his  own  business. 

Same:  Negligence  in  collecting  when  sold  for  cash  on  delivery. 
Where  a  consignment  of  corn  is  made  to  a  factor  for  sale  on  commission, 

1  See  Phelps  v.  Jenkins,  4  Scam.,  48;  Amos  v.  Sinnot,  id.,  440;  Owens  v 
Derby.  2  id.,  26;  Rankin  v.  Curtenius,  12  111.,  334;  House  v.  Wilder,  47  id., 
510;  Smith  v.  Gillett,  50  id.,  290;  Seely  v.  Pelton,  63  id.,  101. 

2  See  Amos  v.  Sinnot,  4  Scam.,  440;  Teft  v.  Ashbaugh,  13  111.,  602. 

3  As  to  what  constitutes  a  factor,  see  Burton  v.  Goodspeed,  69  111.,  237. 

4  Phillips  v.  Moir,  69  111.,  155 ;  Foster  v.  Waller,  75  id.,  464. 

A  factor  may  sell  on  credit  unless  the  usage  of  trade  is  otherwise.  Bur. 
ton  v.  Goodspeed,  69  111.,  237. 
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without  specific  instructions  as  to  its  disposition,  and  the  factor  sells 
for  cash  on  delivery,  and  without  giving  any  credit  to  the  vendee 
thereof,  it  is  his  duty  to  obtain  the  pay  therefor,  before  he  allows  it 
to  go  beyond  his  control;  and  if  through  any  negligence  or  careless- 
ness on  the  part  of  the  factor,  or  as  a  matter  of  favor  to  such  vendee, 
he  is  allowed  to  get  possession  of  and  remove  the  corn  without  pay- 
ing for  it,  the  factor  is  liable  to  his  consignor  for  its  price. 
Same  :  Where,  in  sveh  case,  the  factor  becomes  involved  in  litigation  by  reason 
of  his  negligence. 
Where,  in  such  case,  the  factor,  after  the  removal  of  the  corn  by  such 
vendee,  and  his  failure  to  pay  therefor,  replevies  the  same  from  him 
and  sells  it  again,  and  thereby  becomes  involved  in  a  controversy  with 
the  parties  to  whom  such  vendee  had  pledged  the  corn,  the  factor 
must  account  to  his  consignor  for  the  proceeds  of  his  second  sale. 

Error  to  Superior  Court  of  Chicago. 

Assumpsit  brought  by  defendant  in  error  against  plaintiff 
in  error. 

The  first  count  of  plantiff ' s  declaration  was  upon  an  alleged 
breach  of  a  promise  made  by  defendant,  upon  a  consignment  to 
him  as  factor  to  sell,  account  therefor  in  a  reasonable  time, 
and  pay  over  the  proceeds  upon  reasonable  request. 

The  second  count  was  upon  an  alleged  breach  of  a  promise 
made  by  defendant  upon  a  consignment  to  him,  to  account, 
and  pay  over  the  proceeds  upon  request. 

The  third  was  upon  the  common  counts. 

The  fourth  count  set  up  the  retainer  by  the  plaintiff  of  the 
defendant,  as  a  factor,  to  make  sales  for  cash,  and  a  breach 
of  his  promise  so  to  sell,  by  selling  otherwise. 

Plea,  the  general  issue. 

The  facts  necessary  to  the  proper  understanding  or  the  case 
are  substantially  as  follows: 

August  22,  1860,  the  plaintiff  Beers,  through  J.  H.  Tiffany, 
his  agent,  shipped  by  the  propeller  Potomac,  21,785  bushels 
of  corn  to  the  defendant  Deshler,  at  Buffalo,  N.  Y.,  for  sale 
by  him  on  commission;  which  corn,  on  its  arrival  on  August 
27,  was,  on  account  of  the  low  price  of  corn,  which  was  then 
selling  at  only  48  or  49  cents,  by  Deshler  placed  in  an  elevator 
in  store.  Beers  does  not  appear  to  have  ever  given  Deshler 
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any  instructions  concerning  such  corn,  which  was  by  Tiffany 
stated  to  have  been  shipped,  so  far  as  his  knowledge  extended, 
without  specific  instructions  and  in  the  usual  course  of  busi- 
ness, except  that  Beers,  while  in  Buffalo,  on  September  3, 
1860,  at  which  time  Deshler  made  him  an  advance  of  $5,025 
on.  said  corn,  then  gave  Deshler  directions  to  exercise  his  own 
judgment  as  to  its  disposal.  The  corn  in  question  in  this 
action,  amounting  to  8,628  bushels,  was,  on  September  18, 
1860,  sold  and  delivered  from  said  cargo  by  Deshler  to  one 
Griffin  —  an  extensive  purchaser  in  the  city  of  Buffalo,  and 
reputed  to  be  honest  and  responsible  —  for  55  and  56  cents 
per  bushel.  The  circumstances  attending  this  sale,  and  the 
usage  set  up,  are  sufficiently  stated  by  the  court.  Upon  mak- 
ing the  sale,  the  following  letter  was  written  by  Deshler: 

"Buffalo,  Sept.  18,  i860. 

"0.  Beers,  or  Jos.  Tiffany:  Gents:  I  to-day  closed  out 
the  Potomac's  cargo  at  55  for  mixed,  56  for  white.  I  held 
until  I  thought  there  would  be  a  change,  and  then  gave  it  up 
for  the  present.  The  drop  on  wheat  has  had  its  effect  on  corn 
buyers.  I  have  some  1,300  bushels  of  Iowa  yet  on  hand; 
will  sell  and  give  you  sales  of  all  in  a  day  or  two. 

"  Kespectfully,  John  G.  Deshler." 

September  20,  1860,  Deshler,  having  been  unable  to  obtain 
payment  for  said  corn,  replevied  two  boat  loads  thereof  at 
Lockport,  and  on  the  21st  inst.,  another  boat  load  at  Rochester; 
but  did  not  get  full  possession  thereof  till  about  the  first  of 
the  next  month,  on  account  of  the  delay  rendered  necessary 
by  the  law  of  New  York.  Griffin  interposed  a  defense  to  the 
actions  for  the  corn  replevied  at  Lockport,  but  the  action  com- 
menced at  Rochester  was  not  defended. 

The  following  letter  was  written  by  Deshler  to  Beers,  Octo- 
ber 12,  1860: 

"Buffalo,  Oct.  12,  i860. 

"  C.  Beers,  or  J.  H.  Tiffany,  Esq.,  Chicago: 

"  Gentlemen  —  I  inclose  sales: 

18,436 45  bus.  Corn,  Cargo  Craig,  pro.,      -  -  .    $8,261  58 

19,399       "        "         "         <•        Iowa,  -  -  8,788  29 

2,877 3'    "        «         "         "       Danube,  .  .      1,273  79." 
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*  *  "  The  sales  of  Potomac's  cargo  I  am  unable  to  render 
just  now  1  have  collected  and  placed  to  your  account  the 
proceeds  of  13,15710  bush,  of  the  cargo  sold  14th  September. 

"  On  the  18th,  I  telegraphed  you  of  closing  the  cargo,  viz.: 
4,23847  white,  and  4,3899  mixed,  @  56  and  55  respectively. 
For  these  two  parcels  the  purchaser,  A.  L.  Griffin,  of  this 
place,  who  had,  up  to  this  time,  borne  an  unexceptionable 
character  for  business  integrity  and  pecuniary  resources, 
failed  to  pay.  I  therefore  replevied  the  property  at  Lock- 
port  and  Rochester;  and  it  is  now  awaiting  a  decision,  as 
regards  ownership.  Parties  in  New  York  claim  it,  on  the 
ground  that  they  have  accepted  Griffin's  drafts  made  against 
it.  My  position  is,  that  the  corn  is  yours  until  paid  for  by 
Griffin,  as  all  my  orders  on  vessels  and  elevators  read,  i  Sub- 
ject to  my  order  until  paid  for? 

"  No  positive  steps  have  yet  been  taken  by  the  New  York 
house,  owing,  perhaps,  to  the  fact  that  the  drafts  have  not 
matured. 

"  In  the  meantime,  I  have  retained  counsel,  and  if  our  op- 
ponents proceed,  we  shall  meet  them. 

"  Truly,  John  G.  Deshler, 

"  Per  J.  Darragh" 

The  above  letter  was  by  Beers  answered  as  follows: 

"  Chicago,  January  2,  1861. 

"John  G.  Deshler:  Dear  Sir  —  I  have  this  day  drawn  on 
you  for  three  thousand  dollars,  on  that  corn  sent  you  last  sum- 
mer. It  belonged  to  Smith  and  myself,  and  Smitli  must  have 
his  money;  hence  this  draft.  I  hope  it  will  be  convenient  foi 
you  to  pay  it,  and  oblige         Yours,  etc.,  C.  Beers." 

To  which  the  following  answer  was  returned: 

"  Buffalo,  January  5,  1861. 
"  C.  Beers,  Esq.  :  Dear  Svr  —  Yours  of  2d  received.  I  can- 
not pay  the  draft.  The  suit  in  regard  to  your  corn  does  not 
come  off  until  4th  Monday  of  this  month,  and,  until  that  is 
decided,  can  do  nothing.  Again,  when  you  were  last  here,  I 
gave  you  the  full  market  value  of  your  corn,  then  on  hand; 
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and  had  I  then  sold,  as  I  had  a  perfect  right  to  do,  there  would 
have  been  nothing  due.  If  I  lose  the  suit,  you  will  be  in  good 
luck,  if  you  are  not  called  on  to  pay  me  on  the  corn  account, 
instead  of  my  paying  you.  My  attorneys  feel  sure  of  gaining, 
but  the  uncertainties  of  law  are  great.  I  feel  perfectly  justi- 
fied in  taking  above  course,  when  I  know  you  already  have  in 
your  hands  all  you  would  have  been  entitled  to,  had  I  sold  as 
I  had  a  perfect  right  to  do,  and  as  others  did  —  that  is,  at  ma- 
turity of  paper  and  advances.  I  hope  I  may  be  able  to  report 
before  long  that  the  suit  is  decided  in  our  favor,  and  when  I 
can  do  so  will  pay  over  any  balance  in  my  hands,  at  sight. 
"Respectfully  yours,        John  G.  Deshler." 

March  5,  1861,  Beers  wrote  as  follows: 

"  Chicago,  March  5,  1861. 

"  John  G.  Deshler,  Esq.:  Dear  Svr —  I  have  not  heard  the 
result  of  that  corn  suit,  or  whether  there  has  yet  been  a  trial, 
and  what  the  prospects  are  for  a  termination.  Will  you  please 
inform  me  how  matters  stand  ?  *  *  Please  inform  me  the 
result  of  the  suit.         Yours  respectfully,  C.  Beers." 

To  which  the  following  answer  was  returned: 

"  Buffalo,  March  7,  1861. 

"0.  Beers,  Esq.,  Chicago:  Dear  Sir  —  Your  favor  of  the 
5th  is  at  hand.  The  suit  has  been  laid  over,  in  consequence 
of  the  absense  of  witnesses,  until  the  third  Monday  in  May. 
The  captains  of  the  boats  could  not  be  found  when  wanted. 
*     *  Truly  yours,  John  G.  Deshler, 

"  Per  John  Darragh" 

The  replevin  suits  before  mentioned  were  not  tried  till  Jan- 
uary 28,  1862,  and  —  together  with  an  action  of  trover  com- 
menced, in  the  spring  of  1861,  by  Rawls  &  Seymour,  of  New 
York,  against  Deshler  for  the  conversion  of  said  corn  so  re- 
plevied by  him,  on  the  security  of  Griffin's  bills  of  lading  for 
which  they  claimed  to  have  accepted  his  drafts  attached  there- 
to—  were  yet  pending  and  undetermined  when  Beers  brought 
this  action,  which  he  brought,  without  further  correspondence 
on  the  subject,  on  the  30th  of  May,  1861. 
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After  the  plaintiff  rested,  the  defendant  requested  an  in- 
struction that  if  the  jury  found  that  the  retainer  of  the  defend- 
ant was  written,  they  should  find  for  the  defendant,  to  which 
the  court  answered  that  if  the  defendant  elected  to  rest  his 
case  at  this  stage,  he  would  give  such  instruction  as  seemed  to 
him  in  accordance  with  the  law,  and  while  the  point  was  un  - 
der  consideration  between  the  court  and  the  defendant's  attor- 
ney, the  court  said,  in  the  presence  of  the  jury,  that  in  his 
opinion  the  shipment  and  sale  had  been  proved;  and  that  it 
devolved  upon  the  defendant  to  show  his  special  instructions, 
if  any  had  been  given  him,  to  which  expression  of  opinion 
and  decision  the  defendant  took  an  exception. 

The  court  also  refused  defendant's  motion  to  exclude  the 
verba]  evidence  as  to  defendant's  retainer;  and  defendant  ex- 
cepted. 

The  court  also,  during  the  trial,  refused  defendant's  motion 
for  an  instruction  that  the  jury  find  for  the  defendant,  said 
instruction  being  claimed  on  the  ground  (1)  that  no  demand 
for  an  account  had  been  proved;  (2)  because  Beers  was  not 
entitled  to  sue  alone;  since  the  corn  in  question  did  not  belong 
to  him  alone,  but  to  Beers  &  Smith,  as  stated  in  his  letter  of 
January  2,  1861.  In  overruling  the  motion,  the  court  stated, 
if  defendant  elected  to  rest  his  case  at  that  stage,  he  would 
give  such  instruction  as  seemed  to  him  in  accordance  with 
the  law,  but  that  the  practice  in  this  state  precluded  an  instruc- 
tion as  in  case  of  a  nonsuit;  to  which  ruling  the  defendant 
took  an  exception. 

The  defendant  also  excepted  to  the  following  instructions 
which  were  given  for  the  plaintiff: 

(1.)  "  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant sold  the  corn  in  question  for  cash  on  delivery,  and  without 
giving  any  credit  to  Griflin,  it  was  his  duty  to  obtain  the  pay 
for  the  tjorn  before  he  allowed  it  to  go  beyond  his  control. 
This  is  so,  unless,  by  a  usage  and  custom  among  commission 
merchants  in  Buffalo,  general  and  uniform  among  such  mer- 
chants, and  of  long  standing,  that  a  sale  for  cash  means  a 
credit  of  the  time  stated  by  the  witnesses  for  the  defendant, 
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and  the  defendant  sold  the  corn  with  reference  to  said  custom, 
and  not  for  cash  on  delivery. 

(3.)  "  If  the  jury  shall  believe,  from  the  evidence,  that  de- 
fendant sold  the  corn  to  Griffin  by  special  agreement  for  cash, 
to  be  paid  for  on  delivery,  and  that  through  any  negligence 
or  carelessness  on  the  part  of  defendant,  Griffin  was  allowed 
to  get  possession  of  and  remove  the  corn  without  paying  for 
it,  then  the  law  is  for  the  plaintiff. 

(4.)  "  That  by  law  a  consignee,  in  conducting  the  business  of 
his  consignor,  is  held  to  the  same  degree  of  care  and  diligence 
which  a  prudent  man  would  exercise  in  the  management  of 
his  own  business. 

(5.)  "  If  the  jury  shall  believe,  from  the  evidence,  that  the 
defendant  sold  the  corn  to  Griffin,  for  cash,  and  that  afterward 
he  replevied  the  corn  from  Griffin  and  sold  it  again,  and  that 
Griffin  got  possession  of  the  corn  through  the  fault  or  negli- 
gence of  defendant,  and  thereby  involved  defendant  in  a  con- 
troversy with  the  parties  to  whom  he  pledged  it,  then  the 
defendant  must  account  to  the  plaintiff  for  the  proceeds  of 
this  second  sale. 

(6.)  "  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff consigned  the  corn  in  question  to  the  defendant,  to  be  sold 
on  his  account,  and  that  the  defendant  has  sold  the  corn  and 
received  the  pay  for  it,  and  failed  and  refused  to  account  for 
the  same,  they  will  find  for  the  plaintiff. 

(7.)  "  If  the  jury  shall  believe,  from  the  evidence,  that  the 
defendant,  upon  the  first  sale,  sold  the  corn  to  Griffin,  to  be 
specially  paid  for  in  cash,  on  delivery,  and  that  afterward,  as 
a  matter  of  favor  to  Griffin,  he  allowed  him  to  take  and  keep 
possession  of  the  same  for  two  or  three  days  without  pay- 
ing for  it,  he  did  so  at  his  own  risk,  and  the  law  is  for  the 
pla:i:tiff. 

(8.)  "  If  the  jury  believe,  from  the  evidence,  that  the  de- 
fendant sold  the  corn  in  question,  for  cash,  to  be  paid  for  on 
delivery,  not  intending  it  as  a  sale,  to  be  paid  for  in  three  or 
four  days,  according  to  the  usage  claimed  to  exist,  then  the 
testimony  of  the  defendant's  witnesses,  relative  to  the  cus- 
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torn  of  the  Buffalo  market,  has  no  application  to  the  case  on 
trial. 

(9.)  "  If  the  jury  believe,  from  the  evidence,  that  the  de- 
fendant sold  the  corn  to  Griffin,  for  cash,  and  it  was  agreed  to 
be  paid  for  on  delivery,  and  that  when  the  corn  was  delivered 
to  Griffin  he  was  solvent  and  responsible,  then  it  was  the  duty 
of  the  defendant  to  collect  the  money  on  its  delivery;  and  if 
they  further  believe,  from  the  evidence,  he  neglected  so  to  do, 
and  between  the  delivery  of  the  corn  and  the  time  of  the  at- 
tempt by  the  defendant  to  collect  his  pay  for  the  same,  the 
said  Griffin  became  unable  to  pay  for  the  same,  and  thereby 
the  corn  became  lost  to  the  plaintiff,  then  the  law  is  for  the 
plaintiff." 

The  following  instruction,  requested  by  defendant,  was  re- 
fused as  requested,  but  given,  after  striking  out  the  part  in- 
cluded in  brackets,  to  which  refusal  and  giving  as  changed, 
the  defendant  excepted : 

"If  defendant  is  liable  at  all  in  this  action,  it  must  be  on 
one  of  two  grounds:  either  on  account  of  the  sale  to  Griffin, 
or  on  account  of  his  having  received  the  money  for  the  corn. 
But  defendant  is  not  liable  on  the  first  ground,  unless  the  jury 
find,  from  the  evidence,  that  the  sale  was  made  contrary  to 
the  general  and  uniform  usage  then  prevailing  at  Buffalo,  or 
that  Griffin  was  not  then  in  good  credit;  nor  is  he  liable  on 
this  ground  if  the  jury  find,  etc.,  that  plaintiff  has  ratified 
such  sale. 

"  [And  defendant  is  not  liable  in  this  suit  for  the  money 
received,  unless  the  jury  find,  etc.,  that  when  this  suit  was 
commenced,  all  suits  between  defendant  and  parties  in  New 
York,  as  to  the  ownership  of  said  corn,  had  been  decided  in 
defendant's  favor,  or  that  it  was  his  fault  that  they  had  not 
been  so  decided."] 

The  verdict  was  for  the  plaintiff,  with  $4,787.78  damages; 
and  the  questions  for  determination  upon  error  are:  (1.) 
Whether  the  defendant  is  liable  for  negligence  in  making  the 
sale  to  Griffin;  (2.)  Is  the  oral  opinion  expressed  by  the  judge 
in  the  presence  of  the  jury,  as  aforesaid,  ground  for  a  reversal? 
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(3.)  "Whether  defendant's  retainer  may  be  proved  by  oral  evi- 
dence; (4.)  As  to  the  manner  of  instructing  a  jury  that  tho 
plaintiff's  case  has  not  been  made  out. 

Pay  son  <&  Reynolds^  for  plaintiff  in  error.     Hosmer  <& 
Peck,  for  defendant  in  error. 

*Walker,  J.  In  terms,  this  was  a  sale  for  cash,  [380*] 
and  not  on  time.  But  it  is  insisted,  that  by  the  usage 
at  Buffalo,  where  the  sale  was  made,  a  sale  for  cash  on  deliv- 
ery entitled  the  purchaser  to  three  days  within  which  to  make 
payment.  A  number  of  witnesses  so  testified,  who  were  in, 
or  were  familiar  with,  the  commission  business  at  that  place. 
Even  if  such  a  custom  was  established,  it  would  not  prevent 
the  parties  from  so  contracting  that  the  seller  would  have  the 
right  to  receive  the  money  on  the  delivery  of  the  produce.  In 
this  case,  we  are  of  the  opinion,  from  the  evidence,  the  parties 
did  not  contract  with  reference  to  such  a  custom  or  usage. 

The  sale  was  made  on  the  afternoon  of  the  18th  of  Septem- 
ber, 1861,  and  on  the  twentieth,  payment  was  repeatedly  de- 
manded, but  not  obtained.  On  the  same  day,  plaintiff  in  error 
pursued  the  boats,  and  legal  proceedings  were  instituted  for 
the  recovery  of  the  corn  on  two  of  them,  and  on  the  next 
morning  for  the  remainder  upon  the  other.  This  was  all  done 
by  plaintiff  in  error  within  three  days,  which  he  now  claims 
was  allowed  under  the  usage  for  the  purchaser  to  make 
^payment.  Again,  the  order  given  to  the  purchaser  [381*] 
for  the  delivery  of  the  corn  contains  this  reservation: 
"  Subject  to  my  order  until  paid  for."  The  entry  made  in  the 
books  of  plaintiff  in  error  noted  it  as  a  sale  for  cash,  and  not 
n  sale  on  the  usual  terms.  From  all  of  these  circumstances, 
it  would  seem  that  the  sale  was  not  on  time,  or  under  any 
supposed  usage,  but  was  an  actual  cash  sale  on  delivery,  and 
the  title  not  to  pass  until  the  money  was  paid.  This  is  the 
construction  put  upon  the  contract  by  plaintiff  in  error,  as 
manifested  by  his  acts ;  and  is  the  strongest  evidence  that  it 
was  not  within  the  usage,  if  any  such  existed. 

The  remarks  made  by  the  judge  during  the  progress  of  tho 
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trial  were  to  the  counsel,  and  were  not  an  instruction  to  the 
jury.  Whilst  courts  should  be  extremely  careful  never  to  in- 
dicate, by  any  remark,  their  opinion  of  the  weight  of  evidence, 
yet,  unless  it  is  calculated  to  have  that  effect,  it  will  not  be 
held  ground  for  a  reversal.  We  all  know  that  it  is  almost 
impossible,  in  the  progress  of  a  trial,  to  avoid  the  necessity 
of  counsel  making  inquiries  of  the  court,  and  remarks  made 
in  reply,  to  enable  parties  to  progress  with  the  trial  in  con- 
formity with  the  rulings  on  the  various  questions  that  are  pre- 
sented for  determination.  When  the  motion  to  exclude  the 
plaintiff's  evidence  was  overruled,  it  was  clearly  indicated 
that  the  court  considered  that  there  was  evidence  establishing 
his  right  of  recovery  unless  rebutted,  and  yet  no  one  would 
think  of  seriously  objecting  because  it  was  not  given  as  an  in- 
struction in  writing  to  the  jury.  If  remarks  made  by  the 
judge  in  the  progress  of  a  trial  are  calculated  to  mislead  the 
jury,  or  prejudice  the  party,  it  would  be  grounds  for  reversal. 
But  in  this  case,  we  think  the  remark  made  by  the  judge  was 
not  calculated  to  produce  that  effect. 

We  perceive  no  force  in  the  objection  that  the  retainer  was 
not  proved  by  the  writing.  It  appeared  from  the  letters  of 
plaintiff  in  error,  that  he  had  received,  and  had  sold  the  corn 
of  defendant  in  error,  and  owed  him  for  it.  When  this  ap- 
peared, it  was  immaterial  whether  a  retainer  was  proved  or  not, 

as  that  could  in  no  wise  affect  the  case. 
[382*]  *Even  if  a  demand  on  plaintiff  in  error  was  neces- 
sary to  authorize  a  recovery,  it  appears  from  the  evi- 
dence to  have  been  made.  Nov  can  it  make  any  difference 
that  this  proof  was  made  by  plaintiff  in  error.  If  such  proof 
was  necessary,  and  defendant  in  error  failed  to  make  it  before 
he  closed  his  evidence,  the  other  party  should  not  have  sup- 
plied it,  but  have  relied  upon  an  instruction,  informing  the 
jury  of  its  necessity  to  authorize  a  recovery ;  when  he  sup- 
plied this  proof  he  waived  all  right  to  insist  that  the  court 
erred  in  refusing  to  exclude  the  evidence  for  the  want  of  this 
link  in  the  chain.  The  practice  of  the  court  precludes  it  from 
instructing  the  jury  to  find  as  in  case  of  a  nonsuit.  The 
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plaintiff  in  error  might,  if  he  chose,  have  submitted  the  case 
to  the  jury  and  asked  an  instruction,  that  if  the  jury  found 
that  a  certain  material  fact  was  not  proved,  they  should  find  a 
verdict  in  his  favor. 

The  question  whether  the  corn  belonged  to  Smith  and  Beers 
jointly,  or  to  Beers  alone,  was  fairly  presented  to  the  jury, 
and  they  have  found  that  it  was  not  a  joint  ownership.1  This 
finding  may  be  different  from  the  conclusion  at  which  we 
might  have  arrived  had  the  question  been  presented  to  us  as 
jurors,  yet  we  are  not  prepared  to  say  that  it  is  not  warranted 
by  the  evidence.  The  instructions  as  given  present  the  law 
fairly  as  it  is  applicable  to  the  facts  in  this  case,  and  the  ver- 
dict must  be  sustained,  and  the  judgment  of  the  court  below 
affirmed. 

Judgment  affirmed. 


John  Lowery  vs.  Hezekiah  H.  Gear.        [383*] 

Statute  of  Limitations:    New  promise ;  partial  payments. 
Where  a  partial  payment  is  made  upon  a  promissory  note  by  the  maker, 
the  law  implies  therefrom  a  new  promise  to  pay  the  note;  and  if 
made  within  the  period  of  limitation  prior  to  the  commencement  of 
the  action,  it  will  be  sufficient  to  take  the  case  out  of  the  statute.8 

Same. 
This  new  promise,  however,  can  only  be  implied  from  the  fact  of  a  par- 
tial payment,  where  the  party  designedly  makes  a  payment  upon  the 
note.    There  must  be  an  actual,  affirmative  intention  to  make  a  pay- 
ment on  the  note,  before  such  promise  can  be  inferred.3 

'The  instruction  on  this  question  was  as  follows:  "  If  jury  find,  etc., 
that  corn  in  question  was  owned  by  Smith  and  Beers,  together,  and  was 
shipped  to  defendant  b}^  Tiffany,  as  consignor,  and  that  only  demand  for 
payment  was  in  name  of  Smith  &  Beers,  jointly,  then  plaintiff  cannot 
maintain  the  suit  by  himself,  and  they  will  find  for  defendant" 

2  Mellick  v.  De  Seelhorst,  Breese,  221 ;  Carroll  v.  Forsyth,  69  111.,  127. 

8  Carroll  v.  Forsyth,  supra. 
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Same. 
It  is  a  general  rule,  no  doubt,  that  where  a  debtor  makes  a  payment 
without  designating  to  which  of  several  claims  it  shall  apply,  the 
creditor  may  apply  it  to  which  he  pleases,  but  this  cannot  authorize 
the  holder  of  a  note  to  so  apply  it  as  to  bind  the  maker  by  an  implied 
new  promise,  without  an  actual  intention  on  the  part  of  the  maker 
to  make  such  a  promise,  that  being  a  matter  in  which  he  must  have 
had  an  affirmative  intention  before  he  can  be  bound. 

JSame. 
If  he  had  no  thought  or  intention  one  way  or  the  other,  even  then,  he 
cannot  be  held  to  have  made  a  new  promise,  for  to  do  that,  he  must 
have  had  an  affirmative  intention. 

Same. 

Where  indorsements  of  payments  are  made  upon  a  promissory  note  by 
the  payee  and  holder  thereof,  in  the  absence  of  the  maker,  the  in- 
dorsements of  themselves  caonot,  without  evidence  of  authority  from 
the  maker  independent  thereof,  impose  upon  such  maker  the  obliga- 
tion of  a  new  promise.  The  holder  cannot  by  his  own  act  make  a 
promise  in  his  own  favor  which  will  bind  the  maker.1 

Appeal  from  Circuit  Court  of  Jo  Daviess  County. 

This  action  was  brought  September  12,  1860,  by  appellant, 
the  assignee,  after  maturity  of  a  certain  promissory  note  exe- 
cuted September  16,.  1842,  and  payable  eighteen  months  after 
date  to  the  order  of  W.  J.  Brown,  against  appellee,  the  maker 
thereof. 

The  pleadings  and  evidence  are  sufficiently  stated  by  the 
court. 

The  following  instructions  were  given  for  the  plaintiff: 

"  (1)  The  note  sued  on  in  this  action  imports  consideration, 
and  if  not  barred  by  the  Statute  of  Limitations,  is  sufficient 
to  authorize  a  recovery  by  the  plaintiff,  to  the  full  amount  of 
principal  and  interest  unpaid  thereon,  unless  a  want  or  failure 
of  consideration  is  proved  by  the  defendant. 

"  (2)  An  express  promise  to  pay  said  note,  or  a  payment 
thereon  made,  by  said  defendant,  within  sixteen  years  before 
the  commencement  of  this  suit,  is  sufficient  in  law  to  take 
the  case  out  of  the  Statute  of  Limitations,  if  proved  by  the 
plaintiff. 

1  Connelly  v.  Pierson,  4  Gilm.,-108;  Carroll  v.  Forsyth,  supra. 
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"  (3)  If  the  jury  find,  from  the  proof,  that  the  defendant 
paid  on  Brown's  order,  while  Brown  was  the  holder  of  the 
note  in  controversy,  at  one  time  thirty  dollars,  and  at  another 
time  fifteen  dollars;  and  that,  at  the  time  of  said  payments, 
Gear  did  not  owe  Brown  anything  except  said  note;  the  law 
presumes  that  the  sums  so  paid  were  payments  on  said  note, 
until  the  contrary  is  shown  by  proof." 

The  court  instructed  the  jury  on  behalf  of  defendant,  as 
follows :  "  The  Statute  of  Limitations,  pleaded  in  this  case, 
is  a  bar  to  a  recovery  by  the  plaintiff,  unless  the  jury  believe, 
from  the  evidence,  that  a  payment,  or  promise  to  pay,  has 
been  made  on  said  note  within  sixteen  years  before  the  com- 
mencement of  this  suit." 

The  verdict  was  for  the  defendant. 

E.  S.  Smith,  and  E.  A.  Storrs,  for  appellant.  M.  Y. 
Johnson,  for  appellee. 

*  Caton,  C.  J".     We  have  examined  the  questions  of  [385*] 
law  raised  in  this  case,  and  find  no  error  in  the  de- 
cisions of  the  court  upon  the  admission  of  the  testimony,  or  in 
the  instructions,  of  which  the  plaintiff  can  complain. 

The  real  question  in  the  case  is,  as  to  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.  Two  defenses  were  relied 
upon.  One,  the  Statute  of  Limitations,  and  the  other  a  want 
or  failure  of  consideration.  If  the  evidence  is  sufficient  to 
sustain  the  verdict  upon  either  of  these  defenses  it  must  be 
allowed  to  stand.  We  shall  confine  ourselves  to  the  considera- 
tion of  the  first  defense.  To  the  plea  of  the  Statute  of  Limi- 
tations the  plaintiff  replied  a  new  promise.  This  averment  of 
a  new  promise,  the  jury  have  said  by  their  verdict,  was  not 
sustained  by  the  proof.  The  plaintiff  relied  upon  an  implied 
new  promise  arising  upon  the  fact  of  a  payment  made  by  the 
defendant  upon  the  note  within  sixteen  years.  If  the  proof 
shows  that,  in  fact,  such  a  payment  was  made  upon  the  note, 
then  the  law  implies  therefrom  a  new  promise  to  pay  the  note. 
Two  indorsements  of  payments  appear  upon  the  note,  one  of 
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thirty  dollars,1  and  one  of  fifteen  dollars.2  Both  these  indorse- 
ments were  made  by  Brown,  the  payee  and  holder  of  the  note, 
when  the  maker  was  not  present ;  consequently,  they,  of  them- 
selves, cannot  impose  upon  the  maker  the  obligation  of  a  new 
promise.  Brown  could  not  by  his  own  act  make  a  promise  in 
his  own  favor  which  would  bind  Gear.  "We  must  look  to  the 
evidence,  then,  independently  of  these  indorsements, 
[386*]  and  see  whether  Gear  did,  in  fact,  make  *  these  pay- 
ments with  the  design  that  they  should  be  in  part 
satisfaction  of  this  note.  The  testimony  of  Blakesly  most 
clearly  shows  that  the  thirty  dollars  was  not  paid  upon  the 
note,  and  that  the  indorsement  by  Brown  of  that  amount  upon 
the  note  was  entirely  unauthorized  by  Gear.  As  to  the  pay- 
ment of  fifteen  dollars  which  was  indorsed  upon  the  note,  the 
facts  are  these:  Brown,  residing  in  Chicago,  drew  his  order 
upon  Gear,  in  favor  of  Bostwick,  for  fifteen  dollars.  Bostwick 
presented  this  order  to  Gear  in  Galena,  who  said  it  was  all 
right,  but  paid  no  money  upon  it,  and  Bostwick  charged  it  in 
account  to  Gear.  At  this  time  there  was  an  open  and  running 
account  between  Gear  and  Brown,  arising  out  of  their  joint 
ownership  of,  or  claim  to,  certain  mineral  lands.  Gear  was  at 
that  time  acting  as  the  agent  of  Brown  as  to  his  interest  in 
those  lands,  endeavoring  to  get  other  parties  off  the  lands,  col- 
lecting mineral  rent  and  the  like,  in  the  course  of  which  Gear 
necessarily  must  have  incurred  expense  and  trouble,  and  pro- 
bably received  rents.  This  account  has  never,  to  this  day,  so 
far  as  we  can  learn  from  this  record,  been  settled.  It  was  a 
question,  then,  peculiarly  appropriate  for  the  jury  to  determine 
whether  Gear,  when  he  told  Bostwick  the  order  was  all  right, 
designed  that  it  should  be  applied  as  so  much  paid  on  the  note 
or  designed  that  it  should  pass  into  their 'general  account.  It 
must  be  remembered  that  this  new  promise  can  only  be  im- 
plied where  the  party  designedly  makes  a  payment  upon  the 
note.  There  must  be  an  actual,  affirmative  intention  to  make 
a  payment  on  the  note,  before  we  can  infer  the  promise.    It  is 

1  Made  June  1, 1844.  2  Made  January  29, 1848. 
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a  general  rule,  no  doubt,  that  where  a  debtor  makes  a  pay- 
ment without  designating  to  which  of  several  claims  it  shall 
apply,  the  creditor  may  apply  it  to  which  he  pleases;  but  this 
could. not  authorize  Brown  to  so  apply  it  as  to  bind  Gear  by 
an  implied  new  promise,  without  the  actual  intention  of  Gear 
to  make  cuch  a  promise.  This  was  a  matter  in  which  Gear 
must  have  had  an  affirmative  intention,  before  he  could  be 
bound.  His  volition  was  indispensable  in  order  to  bind  him. 
If  he  had  no  thought  or  intention  one  way  or  the  other,  even 
then  he  could  not  be  held  to  have  made  a  new  promise, 
for,  to  do  that,  he  must  *have  had  an  affirmative  inten-  [387*] 
tion.  This  whole  question  was  fairly  submitted  to  the 
jury,  and  they  found  the  issue  in  favor  of  the  defendant,  and 
we  do  not  think  that  finding  should  be  disturbed.  Brown, 
upon  his  cross-examination,  in  order  to  bolster  up  these 
indorsements,  says  that  he  made  them  by  Gear's  verbal 
order,  but  it  appears  that  any  such  direction  was  made  before 
the  payments  were  made,  and  had  no  specific  reference  to 
these  payments  or  these  orders.  This  was  really  entitled  to 
no  consideration.  The  judgment  must  be  affirmed. 
Judgment  affirmed. 


Makiett  Livings  et  al.  vs.  John  Wiler. 

Forged  Instrument  :  May  be  rendered  valid  by  subsequent  adoption. 
Where  the  mortgagor,  on  a  foreclosure  bill  filed  against  her  by  the  holder 
of  the  mortgage,  to  whom  the  note  securing  it  had  come  by  assign- 
ment from  the  assignee  of  the  payee  and  mortgagee,  set  up  in  defense 
a  denial  of  the  execution  of  the  note  and  mortgage,  and  it  appeared 
that  after  she  had  full  knowledge  that  the  proceeds  of  the  mortgage 
had  been  placed  to  her  credit  on  the  books  of  her  bankers,  one  of  the 
firm  being  the  payee  and  mortgagee,  and  that  after  she  had  protested 
that  it  was  a  forgery,  she  sued  said  bankers  upon  the  account  ren- 
dered her  by  them,  wherein  said  proceeds  stood  to  her  credit,  and  ob- 
tained a  judgment  against  them,  in  which  were  included  the  proceeds 
of  such  mortgage,  it  was  held,  that  even  if  the  mortgage  was  a  forgery, 
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she  had  thereby  approved  and  adopted  it,  and  was  thereby  as  much 
bound  by  it  as  if  she  had  originally  executed  it.1 

Error  to  the  Superior  Court  of  Chioago. 

Foreclosure  bill  filed  by  defendant  in  error  against  plaint- 
iffs in  error. 

The  mortgage  in  question,  and  the  note  which  it  secured, 
were  payable  to  Augustas  Frisbie,  one  of  the  defendants,  and 
came  through  an  intermediate  assignment  to  Miller,  to  com- 
plainant. The  execution  of  the  note  and  mortgage,  which 
were  alleged  to  have  been  executed  by  Mariett  Livings,  one  of 
plaintiffs  in  error,  was  denied  in  her  answer,  which,  also,  set 
up  that  if  she  ever  in  fact  signed  said  instruments,  her  signa- 
ture was  procured  by  fraud,  under  circumstances  which,  con- 
sidering the  view  taken  of  the  question  by  the  court,  it  is  not 
material  to  state.  Attached  to  the  mortgage,  which  did  not 
purport  to  have  been  personally  acknowledged  by  the  mort- 
gagor, were  certificates  of  proof  of  execution,  made  respect- 
ively by  a  justice  of  the  peace  and  a  notary,  in  both  cases  as 
it  appears  upon  the  oath  of  Hiram  Joy,  of  the  firm  of  Joy  & 
Frisbie,  said  Joy  being  a  subscribing  witness  of  said  mort- 
gage. The  remaining  facts  are  sufficiently  stated  by  the 
court. 

The  decree  below  was  for  the  complainant. 

Arrington  <&  Dent,  for  plaintiffs  in  error.  Harwell  c& 
Smith,  for  defendant  in  error. 

[397*]  *Caton,  C.  J.  The  principal  question  in  this  case, 
and  the  one  to  which  we  have  directed  most  of  our 
attention  is,  whether  the  defendant  executed  the  note  and 
mortgage,  or  if  she  did  not  execute  them,  then  had  she  so 
adopted  them  as  to  be  bound  by  them?  Most  certainly  the 
testimony,  when  carefully  and  maturely  considered,  is  of  a 
very  extraordinary  character.  The  principal  witness  for  the 
defense  is  placed  in  a  very  awkward  position,  to  say  the  least. 

1  See  also  Paul  v.  Berry,  78  111.,  158 ;  Roby  v.  Cossitt,  id.,  638 ;  Goodspeed 
9.  Cutler,  75  id.,  534 
300 


APEIL  TEEM,  1863.  39fc 

» 

Livings  vs.  Wiler. 

There  is  no  doubt  that  his  signature  to  the  mortgage  as  a  wit- 
ness is  genuine,  and  he  admits  that  as  such  subscribing  witness, 
he  once,  at  least,  proved  the  execntion  of  the  mortgage  before 
the  notary  public,  and  we  have  very  little  doubt  that  he  had 
previously  done  the  same  thing  before  the  justice  of  the  peace. 
And  yet  he  expresses  the  confident  opinion  that  he  never  sub- 
scribed the  mortgage  as  a  witness,  knowing  that  it  was  such 
mortgage.  And  also,  he  thinks  that  the  name  of  the  defend- 
ant to  the  mortgage  is  not  her  signature.  We  hardly  know 
what  to  make  of  such  a  witness.  Either  his  simplicity  is  very 
great  or  his  recklessness  is  very  manifest.  Either  he  is  very 
confiding  and  very  honest,  or  he  is  something  quite  the  re- 
verse. When  produced  in  evidence,  there  was  upon  the  mort- 
gage the  legal  statutory  proof  of  its  due  execution,  and  it  was 
for  the  defendant  to  prove  that  it  was  not  genuine.  The  evi- 
dence on  this  point  is  far  from  conclusive,  or  even 
satisfactory.  The  defendant  was  in  the  habit  of  writ-  [398*] 
ing  but  little,  and  manifestly,  not  enough  to  establish 
or  acquire  any  marked  characteristics  to  her  signature,  and  in 
such  cases  it  is  most  difficult  to  either  prove  or  disprove  the 
genuineness  of  a  signature.  Hence,  as  might  be  expected, 
most  of  the  witnesses  seem  to  be  in  doubt  whether  this  is  her 
signature  or  not,  though  a  majority  of  them  express  the  opin- 
ion that  it  is  not.  If,  however,  the  witnesses  are  in  doubt,  it 
is  not  remarkable  that  we,  after  examining  all  the  testimony 
in  the  case  with  the  most  earnest  solicitude,  should  be  also 
laboring  under  the  same  embarrassment.  Upon  the  evidence, 
the  court  below  was  of  opinion  that  the  mortgage  was  in  truth 
executed  by  the  defendant,  and  were  we  compelled  to  pass 
upon  this  question,  we  should  hesitate  long  before  reversing 
that  decision. 

But  be  that  as  it  may,  beyond  all  question,  she  has  affirmed 
and  adopted  the  mortgage  as  her  own,  and  is  to-day  affirming 
and  adopting  it  as  her  own,  in  legal  effect.  Lay  aside  hei 
signature  to  the  paper  asking  to  have  the  time  for  payment 
extended,  as  having  been  executed  under  a  misapprehension  as 
to  its  effect,  and  lay  aside  the  long  time  that  elapsed  while  the 
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proceeds  of  the  mortgage  stood  to  her  credit  in  the  accounts 
rendered  by  Joy  &  Frisbie,  her  bankers,  for  the  reason  ,that 
she  did  not  examine  the  items  carefully,  but  looked  only  at 
the  footing;  lay  aside  even  her  permitting  the  proceeds  of  the 
mortgage  to  stand  to  her  credit  on  the  books  of  Joy  &  Frisbie, 
without  objection,  even  after  the  1st  of  November,  1860,  when 
she,  beyond  doubt  or  question,  knew  all  about  it,  as  much  as 
she  does  to-day;  lay  all  these  evidences  of  affirmance  and 
adoption  aside,  we  say,  and  still  we  have  the  insurmountable, 
the  conclusive  fact,  that  the  defendant  has  received  and  appro- 
priated the  proceeds  of  this  mortgage  to  her  own  use,  just  as 
much  as  if  she  had  received  the  proceeds  in  gold,  and  placed 
it  in  her  pocket;  and  that  too,  after  she  knew  all  about  it,  and 
even  after  she  had  denied  and  protested  that  it  was  not  her 
mortgage,  but  was  a  forgery.  After  she  knew  all  this,  and 
when  she  knew  that  the  proceeds  of  the  mortgage  stood  to  her 
credit  in  her  account  against  Joy  &  Frisbie,  she  sued 
[399*J  them  upon  *that  account,  and  obtained  a  judgment 
against  them  for  this  account  thus  including  the  pro- 
ceeds of  this  mortgage.  This  was  a  complete  and  conclusive 
appropriation  of  the  proceeds,  and  an  adoption  of  the  mort- 
gage, as  much  as  if  she  had  personally  received  the  cash  and 
used  it  herself.  Suppose  a  negotiable  note  had  been  received 
for  the  mortgage  instead  of  the  money,  and  she  had  accepted 
the  note  and  put  it  in  circulation,  well  knowing  whence  it 
came.  Even  this  would  have  been  as  much  an  appropriation 
of  the  proceeds  and  an  adoption  of  the  mortgage  as  the  receipt 
and  use  of  the  money.  Or  suppose  she  had  sued,  and  obtained 
a  judgment  upon  such  a  note.  Should  she  succeed  in  this  de- 
fense and  defeat  the  mortgage,  this  judgment  against  Joy  & 
Frisbie  still  remains  in  full  force,  and  she  may,  and  indeed  the 
the  legal  presumption  is  that  she  will,  collect  it;  thenoAe  will 
enjoy  the  proceeds  of  the  mortgage  and  avoid  its  reponsibili- 
ties.  If  this  was  a  forgery,  she  has  approved  and  adopted  it, 
and  is  thereby  as  much  bound  by  it  as  if  she  had  originally 
executed  it.  The  decree  is  affirmed. 
Decree  affirmed. 
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Daniel  Wabd  vs.   Joseph    Stout  and   Samuel  A.  [399*] 

Summers. 

Pleading  :    Carrying  back  a  demurrer. 
A  demurrer  to  any  of  the  subsequent  pleadings  in  an  action  brings  up 
the  sufficiency  of  the  pleadings  which  precede  the  demurrer ;  for  the 
court  will  not  give  the  party  a  judgment,  who  was  the  first  to  commit 
an  error.1 

Same. 
Thus,  a  demurrer  to  a  plea  will  be  sustained  to  the  declaration  if  defec- 
tive; and  if  to  a  replication,  it  will  be  sustained  to  the  plea,  if  that 
be  defective,  and  so  on,  through  the  whole  field  of  pleading. 
Same. 
Where,  however,-  the  general  issue  has  been  pleaded  and  special  pleas 
also,  a  demurrer  to  a  special  plea  will  not  be  carried  back  to  the  de- 
claration.8 

Evidence  :  Fact  of  suretyship  may  be  proved  by  parol. 
To  enable  a  surety  to  interpose  the  defense  to  a  promissory  note,  that  the 
payee,  after  notice  to  put  the  same  in  suit,  given  under  the  statute 
(Rev.  Stat.  1845,  p.  493,  sec.  1),  failed  to  do  so  within  a  reasonable 
time  thereafter,  etc.,  it  is  not  necessary  that  his  name  should  appear 
upon  the  note  as  surety;  but  he  may  prove  by  parol  that  he  signed 
the  note  as  surety  only.8 

Same. 

So,  also,  where  the  fact  of  suretyship  was  known  to  the  payee,  and  the 
surety  seeks  to  interpose  the  defense  to  the  note,  that  further  time  for 

1  See  Snyder  v.  State  Bank,  Breese,  161;  Phoebe  v.  Jay,  id.,  268;  Adams 
v.  Hardin,  19  111.,  273;  Peoria  &  O.  R.  R.  Co.  v.  Neill,  16  id.,  269;  McDon- 
ald v.  Wilkie,  13  id.,  22;  Williamson  v.  Hogan,  46  id.,  504;  Haynes  v.  Lu- 
cas, 50  id.,  436;  Buckmaster  v.  Grundy,  1  Scam.,  310;  Davis  v.  Wiley,  3 
id.,  234;  Prather  v.  Vineyard,  4  G-ilm.,  40;  Ryan  v.  May,  14  111.,  49;  Mc- 
Fadden  v.  Fortier,  20  id.,  509  (sci.  fa.);  Browner  v.  Lomax,  23  id.,  496; 
People  v.  Hatch,  33  id.,  9  (mandamus) ;  Illinois  F.  Ins.  Co.  v.  Stanton,  57  id., 
354;  Chestnut  v.  Chestnut,  77  id.  346  (sci.  fa.). 

*  See  Wear  v.  Jacksonville  &  S.  R.  R.  Co.,  24  111.,  593;  Mt.  Carbon  C.  & 
R.  R.  Co.  v.  Andrews,  53  id.,  177;  Wilson  v.  Myrick,  26  id.,  34;  Schofield 
©.  Settley,  31  id.,  515 ;  Clavcomb  v.  Munger ,  51  id.,  373 ;  Mount  v.  Hunter 
58  id.,  246;  Safford  v.  Miller,  59  id.,  205;  Culver  v.  Third  National  Bank, 
64  id.,  528. 

3  See,  also,  Kennedy  v.  Evans,  31  111.,  258;  Drew  v.  Drury,  31  id.,  250. 
See,  however,  Payne  v.  Webster,  19  111.,  103. 
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payment  beyond  the  maturity  of  the  note  has  been  given  by  the  payee 
to  the  maker,  without  the  surety's  knowledge  and  consent.1 

Same  :  Not  a  violation  of  the  rule  as  to  varying  written  instruments  by 
parol. 
Such  proof  does  no  violence  to  the  rule,  that  a  written  instrument  can 
not  be  varied  by  parol,  for  it  does  not  affect  the  terms  of  the  con- 
tract, but  establishes  a  collateral  fact  merely,  and  rebuts  a  presump- 
tion. 

Suretyship  :    Presumption  that  payee  knows  the  relation  of  the  parties. 
Where  one  of  the  makers  of  a  promissory  note  is  a  surety,  and  the  note 
remains  with  the  original  payee,  he  is  presumed  to  know  the  relation 
the  parties  to  the  note  sustain  to  each  other,  and  accepts  the  note  with 
that  knowledge. 

Same  :  Notice  to  sue;  and  how  pleaded. 
Under  the  statute  (Rev.  Stat.  1845,  p.  493,  sec.  1),  making  it  a  defense  to 
the  surety,  if  the  creditor  after  notice  to  put  the  demand  in  suit  fails 
to  do  so  within  a  reasonable  time,  etc.,  the  notice  to  sue  must  be  in 
writing,  as  required  by  the  statute;  and  a  plea  setting  up  that  de- 
fense, which  does  not  aver  that  such  notice  was  in  writing,  will  be 
bad  on  demurrer. 

Same  :    Extension,  when  discharges  surety. 

When  the  payee  of  a  note,  without  the  knowledge  and  consent  of  the 
surety,  gives  time  or  forbearance  to  the  principal  debtor,  by  a  prom- 
ise binding  in  law,  the  surety  is  discharged.2 

Same. 
And  this  is  so  though  it  does  not  appear  by  the  note  itself,  that  he  signed 
as  surety,  if  he  was  such,  and  the  fact  of  suretyship  was  known  to  the 
payee  at  the  time  of  the  execution  of  the  note. 

Judgment  :     Upon  overruling  demurrer  to  plea. 
Where  the  defendant's  plea  goes  to  bar  the  action,  if  the  plaintiff  demurs 
to  it,  and  the  demurrer  is  determined  in  favor  of  the  plea,  judgment 
of  nil  capiat  shall  be  entered,  notwithstanding  there  may  be  also  one 

1  See  note  3,  ante. 

2  See  Davis  v.  The  People,  1  Gilm.,  409;  Waters  v.  Simpson,  2  id.,  570; 
Warner  v.  Campbell,  26  111,  282;  Warner  v.  Crane,  20  id,  148;  Flynn  v. 
Mudd,  27  id.,  323;  Galbraith  v.  Fullerton,  53  id.,  126;  Kennedy  v.  Evans, 
31  id.,  258;  Montague  v.  Mitchell,  28  id.,  481;  Farwell  v.  Meyer,  35  id.,  40; 
Phares  v.  Barbour,  49  id.,  370;  Woolford  v.  Dow,  34  id.,  424;  The  Governor 
v.  Lagow,  43  id.,  134  (extension  by  statute) ;  Same  v.  Bowman,  44  id.,  499 
(extension  by  statute);  Silmeyer  v.  Schaffer,  60  id.,  479;  Trotter  v.  Strong, 
63  id.,  272 ;  Liebbrandt  v.  Myron  Lodge,  61  id.,  81 ;  First  Nat.  Bank  v. 
Whitman,  66  id.,  331 ;  Villars  v.  Palmer,  67  id.,  204  (mere  delay  to  sue  not 
a  discharge);  .Stearns  v.  Sweet,  78  id.,  446;  Myers  v.  First  Nat.  Bank,  78 
id.,  257. 
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or  more  issues  of  fact ;  for  the  reason  that  upon  the  whole,  it  appears! 
the  plaintiff  had  no  cause  of  action.1 
Same  :  Upon  sustaining  demurrer  to  defective  replication. 
The  same  judgment  should  be  entered  upon  the  sustaining  of  a  demur- 
rer to  a  defective  replication  to  a  plea  going  to  bar  the  action,  since  the 
demurrer  to  the  replication  tests  the  validity  and  sufficiency  of  the 
plea.  The  effect  is  the  same  as  if  an  issue  of  fact  were  made  upon 
the  plea,  and  that  issue  found  for  the  defendant,  which,  if  so  found, 
necessarily  puts  an  end  to  the  plaintiff's  action. 

Same: 
Where,  therefore,  the  defendant  pleads  three  special  pie  as,  to  the  first 
two  of  which  the  plaintiff  replies,  and  an  issue  is  joined  upon  the 
third,  and  the  defendant  demurs  to  the  plaintiff's  replications  to  the 
first  two  pleas,  and  the  first  of  said  special  pleas  is  bad,  and  the  sec- 
ond good  and  going  to  bar  the  action,  and  the  plaintiff  stands  by  his 
replication  to  the  second  plea,  judgment  in  chief  must  go  for  the  de- 
fendant, notwithstanding  the  issue  upon  the  third  plea  has  not  been 
disposed  of;  since  one  party  can  not  have  a  judgment  upon  the  law  and 
another  upon  the  facts.  The  issue  on  the  third  plea  in  such  case  is 
disposed  of  by  the  jadgment  in  chief  on  the  demurrer  to  the  replica, 
tion  to  the  second  plea. 

Error  to  Circuit  Court  of  La  Salle  County. 
Assumpsit  by  plaintiffs  in  error  against  defendants  in  error 
upon  a  promissory  note,  of  which  the  following  is  a  copy: 

"  $300.  Marseilles,  Nov.  25,  1857. 

"  For  value  received,  we,  or  either  of  us,  promise  to  pay 
Daniel  Ward,  or  bearer,  three  hundred  dollars,  six  months, 
from  date,  for  money  loaned.  S.  A.  Summers.  • 

Jo.  Stout." 

The  pleadings  are  stated  by  the  court. 

Gray,  Avery  and  Bushnell^  for  plaintiffs  in  error.  L.  Um- 
lauf,  for  defendant  in  error. 

*Breese,  J.     This  record  presents  a  single  question  [402*] 
of  pleading  and  one  of  easy  solution.     The  action  was 
assumpsit  on  a  promissory  note,  and  in  order  that  the  points 
may  be  clearly  seen,  we  insert  the  pleas,  as  amended  by  leave 
of  the  court.     They  are  as  follows: 

1  See  Miles  v.  Danforth,  37  111.,  156;  Mt.  Carbon  C.  &  R.  R.  Co.  v.  An- 

drews,  53  id.,  177. 

Vol.  XXXII.  — 20  305- 


403  OTTAWA, 


Ward  vs.  Stout. 


By  leave  of  court,  and  the  said  Joseph  Stout,  the  said  de- 
fendant, by  Lewis  TJmlauf,  his  attorney,  comes  and  defends 
the  wrong  and  injury  when,  etc.,  and  says  actio  non,  because 
he  says  that  the  consideration  of  said  promissory  note  in  said 
plaintiff's  declaration  mentioned,  to  wit:  the  sum  of  three 
hundred  dollars,  was  money  loaned,  to  wit:  at  the  said  county 
of  La  Salle,  by  said  plaintiff  to  said  Samuel  A.  Summers,  the 
joint  and  several  maker  with  said  defendant  of  the  promissory 
note  aforesaid;  that  no  part  of  the  consideration  of  said  note, 
to  wit:  the  sum  aforesaid,  came  to  or  was  received  by  said 
defendant,  but  that  the  whole  consideration  thereof,  to  wit: 
the  sum  aforesaid,  came  to  and  was  received  by  said  Samuel 
A.  Summers,  was  principal  debtor  in  said  note,  and  that  said 
defendant  signed  and  became  party  to  said  note  as  security  for 
said  Samuel  A.  Summers ;  that  said  defendant  became  bound 
in  said  note  as  security  for  the  payment  of  the  money  therein 
expressed,  and  not  otherwise.  And  the  said  defendant  dis- 
tinctly avers  that,  at  the  time  of  the  execution  and  delivery 
and  before  the  delivery  of  said  note  to  said  plaintiff,  to  wit: 
on  the  25th  day  of  November,  A.  D.  1857,  and  to  wit:  at  the 
county  aforesaid,  said  plaintiff  then  and  there  knew  all  the 
aforesaid  facts  so  to  be.  And  said  defendant  says  that  shortly 
after  the  maturity  of  said  note,  to  wit:  on  the  25th  day 
[403*]  of  May,  A.  D.  1858,  and  to  wit:  at  *the  county  afore- 
said, said  defendant  notified  and  requested  said  plaint- 
iff to  forthwith  proceed  and  collect  his  said  indebtedness,  to 
wit:  the  sum  of  three  hundred  dollars,  from  said  Samuel  A. 
Summers;  that  said  plaintiff,  contrary  to  said  defendant's  said 
notice  and  request,  forebore  and  grossly  neglected,  and  .wholly 
refused,  to  collect  from  said  Samuel  A.  Summers  the  said  sum 
of  money,  to  wit:  the  sum  of  three  hundred  dollars,  which  sum 
of  money  last  aforesaid  was  the  amount  due  to  said  plaintiff 
upon  the  promise  and  undertaking  in  said  promissory  note 
expressed.  And  said  defendant  says  that  a  long  time  after 
the  said  notice  and  request  by  said  defendant  to  said  plaintiff, 
to  wit:  in  the  month  of  May,  A.  D.  1860,  being  before  the 
commencement  of  this  suit,  said  Samuel  A.  Summers,  to  wit: 
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at  the  county  aforesaid,  became  insolvent  and  unable  to  pay 
and  discharge  bis  said  debt  in  said  promissory  note  expressed, 
to  wit:  the  sum  of  three  hundred  dollars,  or  any  part  thereof. 
Said  defendant  avers  that  sufficient  and  ample  time  elapsed 
from  the  giving  the  notice  and  making  the  request  aforesaid 
by  said  defendant  to  said  plaintiff,  to  wit:  from  the  25th  day 
of  May,  A.  D.  1858,  until  the  said  insolvency  of  the  said  Sam- 
uel A.  Summers,  to  wit:  in  the  month  of  May,  A.  D.  1860, 
for  said  plaintiff  to  have  (to  have)  collected  and  made  his 
claim,  to  wit:  the  amount  promised  in  said  note,  from  said 
Samuel  A.  Summers.  And  said  defendant  says,  that  during 
the  whole  period  of  said  time,  that  is  to  say,  from  the  matu- 
rity of  said  note,  and  from  the  giving  the  notice  and  making 
the  request  to  collect  as  aforesaid,  until  the  said  insolvency  of 
the  said  Samuel  A.  Summers,  the  said  Samuel  A..  Summers 
was  in  good  circumstances,  and  was  well  able  to  have  paid  his 
said  indebtedness  to  said  plaintiff;  and  that  said  plaintiff, 
during  the  time  last  aforesaid,  to  wit:  from  the  25th  day  of 
May,  A.  D.  1858,  until  the  month  of  May,  A.  D.  1860,  could 
have  collected  and  made  good  the  said  indebtedness  to  him 
from  the  said  Samuel  A.  Summers,  if  the  said  plaintiff  had 
used  and  exercised  ordinary  care  and  diligence  in  the  collec- 
tion of  his  said  indebtedness  from  said  Samuel  A.  Summers. 
But  the  said  plaintiff,  heedless  and  unmindful  of  the 
aforesaid  notice  and  request,  given  and  made  *to  him  [404*] 
by  said  defendant,  as  aforesaid,  grossly  neglected  and 
wholly  refused  thereupon,  and  ab  injuria  sua,  to  collect  and 
recover  his  said  indebtedness  from  the  said  Samuel  A.  Sum- 
mers. By  reason  and  in  consequence  of  said  plaintiffs  said 
gross  negligence,  laches,  and  refusal  to  collect  his  said  indebt- 
edness from  said  Samuel  A.  Summers,  after  the  said  notice 
and  request  by  said  defendant  to  said  plaintiff;  and  by  reason 
and  in  consequence  of  the  said  subsequent  insolvency  of  the 
said  Samuel  A.  Summers,  said  defendant  has  lost  and  has  been 
deprived  of  any  and  every  indemnity  which  otherwise  he 
might  and  should  have  obtained  and  procured  from  the  said 
Samuel  A.  Summers,  to  secure  and  indemnify  said  defendant 
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from  all  harm  in  the  premises,  to  the  great  loss,  damage  and 
injury  of  him,  the  said  defendant,  if  the  said  plaintiff  should 
maintain  his  aforesaid  action  thereof  against  him,  the  said 
defendant.  And  this  the  said  defendant  is  ready  to  verify; 
wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to 
have  or  maintain  his  aforesaid  action  thereof  against  him,  etc. 
And  for  a  further  plea  in  this  behalf,  the  said  defendant 
says  actio  non,  because  he  says  that  the  consideration  of  said 
promissory  note  mentioned  in  said  plaintiff's  declaration  was 
the  sum  of  three  hundred  dollars,  of  money  loaned  by  said 
plaintiff  to  said  Samuel  A.  Summers,  the  joint  and  several 
maker  with  said  defendant  of  said  promissory  note;  that  no 
part  of  said  consideration,  to  wit:  the  sum  aforesaid,  came  to 
or  was  received  by  said  defendant,  but  that  the  whole  consid- 
eration of  said  note,  to  wit:  the  sum  aforesaid,  came  to  and 
was  received  by  said  Samuel  A.  Summers;  that  said  Samuel 
A.  Summers  was  principal  debtor  in  said  note;  that  said  de- 
fendant signed  and  became  party  to  said  note  as  security  for 
said  Samuel  A.  Summers,  and  that  said  defendant  became 
bound  as  security  in  said  note  for  the  payment  of  the  money 
therein  expressed,  and  not  otherwise.  Said  defendant  avers 
that,  at  the  time  of  the  execution  and  delivery  of  said  note,  to 
wit:  on  the  25th  day  of  November,  A.  D.  1857,  to  said  plaintiff, 
and  to  wit:  at  the  Said  county  of  La  Salle,  said  plaintiff  then 

and  there  knew  all  the  aforesaid  facts  so  to  be.  And 
[405*]  said  defendant  says,  that  shortly  *after  the  maturity 

of  said  note,  to  wit:  on  the  25th  day  of  May,  A..  D. 
1858,  and  to  wit:  at  the  county  aforesaid,  said  plaintiff,  for  a 
valuable  and  binding  consideration,  to  wit:  for  the  sum  of 
thirty-six  dollars,  to  him  then  and  there  in  advance  in  hand 
paid  by  the  said  Samuel  A.  Summers,  the  said  plaintiff,  for 
the  consideration  aforesaid,  to  wit:  for  the  sum  of  thirty-six 
dollars,  specially  contracted  and  agreed  then  and  there  with 
(the)  said  Samuel  A.  Summers,  to  postpone  and  extend  the 
time  for  the  payment  of  said  note;  and  that  said  plaintiff  then 
and  there,  after  the  maturity  of  said  note  for  the  considera- 
tion aforesaid,  to  wit :  for  the  sum  of  thirty-six  dollars,  to  him 
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in  advance  paid  by  said  Samuel  A.  Summers,  actually  did 
postpone  and  extend  the  time,  to  wit:  for  the  space  of  six 
months,  until  the  25th  day  of  November,  A.  D.  1858,  for  the 
payment  of  said  promissory  note  to  said  Samuel  A.  Summers, 
without  the  knowledge  and  consent  of  said  defendant;  and 
said  defendant  says  that  afterward,  to- wit:  on  the  25th  day  of 
November,  A.  D.  1858,  to  wit:  at  the  county  aforesaid,  said 
plaintiff,  without  the  knowledge  or  consent  of  said  defendant, 
did,  for  a  second  time,  then  and  there  specially  contract  and 
agree  with  said  Samuel  A.  Summers,  and  said  plaintiff  did 
then  and  there  extend  to  said  Samuel  A.  Summers,  and  with- 
out the  knowledge  and  consent  of  said  defendant,  for  a  valua- 
ble consideration,  to  wit:  for  the  further  sum  of  thirty-six 
dollars,  to  him  paid  by  said  Samuel  A.  Summers,  the  time  for 
the  payment  of  said  promissory  note,  to  wit:  from  the  25th 
day  of  November,  A.  D.  1858,  until  the  25th  day  of  May,  A. 
D.  1859.  And  said  defendant  says  that  afterward,  and  at  an- 
other time,  to  wit:  on  the  25th  day  of  May,  1859,  and  to  wit: 
at  said  county,  said  plaintiff  then  and  there,  without  the 
knowledge  and  consent  of  said  defendant,  specially  contracted 
and  agreed  to,  and  actually  did  postpone  and  extend  the  time 
for  the  payment  and  collection  of  his  said  indebtedness  from 
said  Samuel  A.  Summers,  to  and  with  said  Samuel  A.  Sum- 
mers, for  a  further  and  longer  time,  to  wit:  from  the  25th 
day  of  May,  A.  D.  1859,  until  the  25th  day  of  November, 
A.  D.  1859,  for  another  and  further  valuable  considera- 
tion, to  wit :  for  the  sum  of  thirty-six  dollars.  And  *this  [406*] 
the  said  defendant  is  ready  to  verify,  wherefore  he 
prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  etc. 

And  for  a  further  plea  in  this  behalf,  to  all  of  the  cause  of 
action  in  said  declaration  mentioned,  except  the  sum,  to  wit: 
three  hundred  dollars,  defendant  says  actio  non,  because  he 
says  that  the  said  cause  of  action  in  said  declaration  is  the  said 
promissory  note  in  said  declaration  described.  And  defend- 
ant avers  that  at  the  time  of  the  execution  of  said  note,  to  wit : 
on  the  25th  day  of  November,  A.  D.  1857,  to  wit:  at  the  said 
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county  of  La  Salle,  said  Samuel  A.  Summers,  the  joint  and 
several  maker  of  said  promissory  note,  with  said  defendant, 
applied  to  plaintiff  to  borrow  from  plaintiff  the  sum  of  three 
hundred  dollars,  and  it  was  then  and  there  corruptly  and  un- 
lawfully, and  in  violation  of  the  interest  laws  of  the  state  of 
Illinois,  agreed  by  and  between  said  plaintiff  and  said  Sam  uel 
A.  Summers,  that  said  plaintiff  should  loan  to  said  Samuel  A. 
Summers  the  sum  of  three  hundred  dollars,  for  the  space  of 
six  months,  and  that  said  Samuel  A.  Summers  should  pay  to 
said  plaintiff  for  the  loan  and  forbearance  of  said  sum  of  three 
hundred  dollars,  said  six  months,  the  sum  of  thirty-six  dollars, 
being  at  the  rate  of  twenty-five  per  cent,  per  annum  interest 
on  said  three  hundred  dollars,  said  interest  to  be  payable  at 
the  expiration  of  the  said  six  months.  And  defendant  further 
avers,  that  in  pursuance  of  said  corrupt  and  unlawful  agree- 
ment, the  said  plaintiff  then  and  there  loaned  and  advanced  to 
said  Samuel  A.  Summers  the  sum  of  three  hundred  dollars 
and  no  more.  And  the  said  Samuel  A.  Summers  then  and 
there,  and  in  further  pursuance  of  said  corrupt  and  unlawful 
agreement,  executed  to  said  plaintiff  the  said  promissory  note 
in  said  declaration  described. 

And  the  said  Samuel  A.  Summers  then  and  there,  at  the 
behest  and  instigation  of  said  plaintiff,  requested  said  defend- 
ant to  sign  and  become  party  to  said  note  as  security  for  said 
Samuel  A.  Summers.  And  said  defendant  then  and  there,  in 
good  faith,  innocent  and  ignorant  of  said  corrupt  and  unlaw- 
ful agreement  by  and  between  said  Samuel  A.  Sum- 
[407*]  mers  and  said  plaintiff,  ^willing  and  ready  to  accom- 
modate said  Samuel  A.  Summers,  at  the  special  in- 
stance and  request  of  said  plaintiff,  signed  and  became  party 
to  said  note  as  security  for  said  Samuel  A.  Summers.  And 
said  defendant  further  avers  and  says,  that  at  the  same  time 
and  place,  when  said  corrupt  and  unlawful  agreement  was 
made  by  and  between  the  said  plaintiff  and  said  Samuel  A. 
Summers,  said  Samuel  A.  Summers  also,  as  a  part  of  the 
same  transaction,  in  further  pursuance  of  said  corrupt  and 
unlawful  agreement,  executed  and  delivered  to  said  plaintiff 
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his  certain  individual  note,  for  the  sum  of  thirtj-six  dollars, 
bearing  date  November  25, 1857,  and  payable  six  months  after 
date,  the  same  being  for  the  said  interest  of  twenty-five  per 
cent,  aforesaid. 

And  said  defendant  avers,  that  when  said  note  of  three 
hundred  dollars  in  said  declaration  described  became  due  and 
payable,  to  wit:  on  the  25th  day  of  May,  1858,  said  Samuel 
A.  Summers  and  said  plaintiff  then  and  there,  at  said  county, 
further  corruptly  and  unlawfully,  and  in  violation  of  the  in- 
terest laws  of  said  state,  agreed  by  and  between  themselves, 
that  said  plaintiff  should  forbear  and  give  to  said  Samuel  A. 
Summers  further  day  of  payment  of  said  three  hundred  dol- 
lars until  November  25,  1858,  and  that  said  Samuel  A.  Sum- 
mers should  pay  said  plaintiff  for  such  forbearance  and  fur- 
ther day,  the  further  sum  of  thirty-six  dollars  as  interest  on 
said  sum  for  said  six  months,  being  at  the  rate  of  two  per 
cent,  per  month  for  each  and  every  one  hundred  dollars  of 
said  $300.  And  in  pursuance  of  said  last  mentioned  corrupt 
and  unlawful  agreement,  said  plaintiff*  then  and  there  forbore 
and  gave  further  day  of  payment  to  said  Samuel  A.  Summers 
for  the  space  of  six  months,  to  wit;  until  November  25,  1858. 
And  defendant  says  that  Samuel  A.  Summers,  in  pursuance 
of  said  last  mentioned  corrupt  and  unlawful  agreement,  the 
said  Samuel  A.  Summers  paid  to  said  plaintiff  the  further 
sum  of,  to  wit:  thirty-six  dollars.  And  said  defendant  avers, 
that  said  Samuel  A.  Summers  and  said  plaintiff,  subsequent 
to  said  last  aforemeutioned  corrupt  and  unlawful  agreement 
at  said  county,  made  other  and  further  agreements,  in 
violation  of  the  interest  laws  of  said  *state,  in  sub-  [408*] 
stance  similar  to  the  other  aforesaid  corrupt  and  un- 
lawful agreements,  and  that  all  said  corrupt  and  unlawful 
agreements  were  made  and  entered  into  bv  and  between  said 
Samuel  A.  Summers  and  said  plaintiff,  without  the  knowledge 
and  consent  of  said  defendant.  And  said  defendant  says,  that 
said  Samuel  A.  Summers  has  paid  on  said  three  hundred  dollars 
in  said  note  in  said  declaration  described,  a  large  amount,  to 
wit:  the  sum  of  one  hundred  and  fifty  dollars,  and  that  he  has 
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paid  the  same  to  said  plaintiff  at  divers  times  from  the  date  of 
said  promissory  note  in  said  declaration  mentioned,  until  be- 
fore the  commencement  of  this  suit.  And  this  the  said  de- 
fendant is  ready  to  verify;  wherefore  he  prays  judgment,  etc. 

To  the  first  and  second  pleas  a  replication  was  filed,  in  sub- 
stance, averring  that  defendant  did  not  make  and  execute  the 
note  as  security  in  writing,  and  traversed  the  third  plea,  ten- 
dering an  issue  to  the  country. 

The  defendant  demurred  to  the  replications  to  the  first  and 
second  pleas,  and  judgment  thereon  for  him.  The  issue  on 
the  third  plea  was  not  disposed  of  by  any  action  of  the  court 
upon  it.  Judgment  in  chief  on  the  demurrer  to  the  plaint- 
iff's replications  was  rendered  for  the  defendant  in  bar  of  the 
action. 

The  plaintiff  brings  the  case  here  by  writ  of  error,  and  as- 
signs for  error,  sustaining  the  demurrer  to  the  replications, 
and  rendering  judgment  for  the  defendant. 

The  plaintiff,  in  support  of  the  errors  he  has  assigned,  con- 
tends that  the  demurrer  should  have  been  sustained  to  the  first 
plea,  and  not  to  the  replication;  that  a  bad  replication  is  good 
enough  for  a  bad  plea.  No  rule  of  pleading  is  better  estab- 
lished than  this,  that  a  demurrer  to  any  of  the  subsequent 
pleadings  brings  up  the  sufficiency  of  the  pleadings  which 
precede  the  demurrer,  for  the  court  will  not  give  the  party  a 
judgment  who  was  the  first  to  commit  an  error.  1  Ch.  PL, 
707.  Thus,  a  demurrer  to  a  plea  will  be  sustained  to  the  de- 
claration if  defective,  and  if  to  a  replication,  it  will  be  sus- 
tained to  the  plea  if  that  be  defective,  and  so  on,  through  the 
whole  field  of  pleading.  Where,  however,  the  general  issue 
has  been  pleaded  and  special  pleas  also,  a  demurrer  to 
[*409]  a  special  plea  will  *not  be  carried  back  to  the  declara- 
tion. Wear  v.  Jacksonville  R.  It.,  24  111.,  596;  Braw- 
ner  v.  Zomax,  23  id.,  496;    Wilson  et  alv.  Myrick,  26  id.,  35. 

That  the  replication  in  this  case  was  bad,  we  have  no  doubt, 

as  it  controverts  matter  not  presented  in   the  plea,  or  in  any 

preceding  pleading,  and  asserts  the  proposition  that  the  party 

to  a  note  cannot  prove  by  parol,  that  he  signed  the  note  as 
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surety  only;  that  it  must  appear  by  the  note  itself,  that  he 
signed  it  as  surety. 

However  conflicting  and  uncertain  the  authorities  may  be 
on  this  question,  this  court  has  held  such  proof  admissible. 
Flinn  v.  Mudd  et  al.,  27  111.,  323;  and  so  in  Harris  v. 
Brooks,  21  Pick.,  195;  Carpenter  v.  King,  9  Met.,  511; 
Artcher  v.  Douglass  et  al.,  5  Denio,  509;  Bank  of  Steuben- 
mile  v.  Leavitt  et  al.,  5  Ham.,  207.  The  weight  of  authority 
is  decidedly  in  favor  of  this  ruling.  1  Parsons  on  Notes  and 
Bills,  233.  Where  the  note  remains  with  the  original  payee, 
as  in  this  case,  he  is  presumed  to  know  the  relation  the  par- 
ties to  the  note  sustain  to  each  other,  and  accepts  the  note 
with  that  knowledge.  Such  proof  does  no  violence  to  the 
rule,  that  a  written  instrument  cannot  be  varied  by  parol,  for 
it  does  not  affect  the  terms  of  the  contract,  but  establishes  a 
collateral  fact  merely,  and  rebuts  a  presumption. 

But  is  the  plea  good?  It  avers  simply  that  the  defendant 
notified  and  requested  the  plaintiff  to  proceed  forthwith,  and 
collect  the  note.  This  defense  is  allowed  by  statute,  and  con- 
sequently, must  come  up  to  its  requirements.  The  statute 
provides  that  the  notice  to  sue  shall  be  in  writing.  The  plea 
does  not  aver  the  notice  was  in  writing,  and  was  therefore 
bad,  and  the  demurrer  might  have  been  carried  back  to  the 
plea  But  this  would  have  effected  nothing,  as  the  second 
plea  is  good  in  form  and  substance  and  presents  a  perfect  bar 
to  the  plaintiff's  action. 

The  plea  avers  that  the  fact  of  suretyship  was  known  to  the 
plaintiff,  and  without  his  knowledge  and  consent,  and  for  a 
valuable  consideration,  paid  by  the  principal  debtor,  the 
plaintiff  extended  the  time  of  payment  of  the  note 
after  its  ^maturity,  for  the  space  of  six  months.  The  [410*] 
reply  to  this  is,  that  he  did  not  in  writing  sign  the 
note  as  surety.  This  replication  was  bad  and  so  adjudged, 
and  no  leave  being  taken  to  amend  the  replication  or  to  with- 
draw it  and  present  another  issue,  the  plea  stood  as  a  com- 
plete bar  to  the  whole  action.  The  rule  is  well  settled,  when 
the  payee  of  a  note  gives  time  or  forbearance  to  the  principal 
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debtor,  by  a  promise  binding  in  law,  the  surety  is  discharged. 
By  such  an  agreement,  the  surety  may  lose  a  valuable  right, 
the  power  to  save  himself  by  suit  against  the  debtor.  War- 
ner et  al.  v.  Campbell,  26  111.,  285,  and  cases  there  cited. 

Whatever  might  be  the  fate  of  the  other  pleas  or  issues,  this 
plea  barred  the  action  against  this  defendant.  One  good  plea 
in  bar  being  confessed,  for  that  is  the  effect  when  it  is  not 
replied  to  or  traversed,  operates  as  a  complete  bar  to  the  ac- 
tion, and  the  action  being  barred,  the  plaintiff  could  not  by 
any  possibility  get  a  judgment  over  and  in  spite  of  this  bar, 
whether  the  other  pleas  were  good  or  bad. 

Where  the  defendant's  plea  goes  to  bar  the  action,  if  the 
plaintiff  demurs  to  it,  and  the  demurrer  is  determined  in  fav- 
or of  the  plea,  judgment  of  nil  capiat  shall  be  entered,  not- 
withstanding there  may  be  also  one  or  more  issues  of  fact; 
for  the  reason  that  upon  the  whole,  it  appears  the  plaintiff 
had  no  cause  of  action.  Lawe  v.  King,  1  Saunders,  81  (a) 
note  (1).  It  is  true,  a  demurrer  was  not  interposed  to  the 
second  plea,  but  a  defective  replication  was,  which  amounts  to 
the  same  thing,  and  the  demurrer  to  it  tested  the  validity  and 
sufficiency  of  the  plea.  The  effect  is  the  same  as  if  an  issue 
of  fact  had  been  made  upon  the  plea,  and  that  issue  had  been 
found  for  the  defendant,  which,  if  so  found,  necessarily  put 
an  end  to  the  plaintiff's  action.  It  is  impossible  on  this  state 
of  the  pleadings,  that  the  plaintiff  could  have  judgment. 
Standing  by  his  defective  replication,  the  court  was  bound  to 
give  judgment  in  chief.  One  party  cannot  have  a  judgment 
upon  the  law  and  the  other  party  upon  the  facts  of  the  case. 
This  would  be  an  anomaly  in  judicial  proceedings.  The  issue 
on  the  third  plea  was  disposed  of  by  the  judgment  in 
[411*]  chief  on  the  demurrer  to  *the  replication  to  the  second 
plea.  We  can  perceive  no  error  in  the  record,  and 
therefore  affirm  the  judgment. 

Judgment  affirmed. 
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Fawcett,1  Isham  &  Co.  vs.  Osborn,  Adams  &  Co. 

Sa.les:  Of  chattels,  to  which  vendor  has  no  title. 
The  general  rule  of  law  is,  that  no  man  can,  by  his  sale,  transfer  to  an- 
other the  right  of  ownership  in  a  thing  wherein  he  himself  has  not 
the  right  of  property,2  except,  and  this  for  the  sake  of  sustaining  the 
currency,  in  the  instances  of  cash,  bank  bills,  checks,  and  notes  pay- 
able to  bearer  or  transferable  by  delivery  in  the  ordinary  course  ot 
business,  to  a  person  taking  them,  bona  fide,  and  paying  value  for  them.3 

Same  :  In  market  overt. 
The  other  exception,  of  title  acquired  by  sale  in  market  overt,  of  stolen 
property,  though  recognized  in  England,  has  been  uniformly  held  to 
have  no  force  in  this  country. 

Same. 
Where,  therefore,  a  purchase  is  made  of  goods  in  the  ordinary  way,  in  a 
commercial  city,  in  open  market,  to  which  the  vendor  has  no  title, 
and  of  which  he  has  a  mere  naked  possession,  furtively  obtained 
through  a  breach  of  trust,  under  circumstances  which  would  convict 
him  of  embezzlement,  and  without  any  other  indicium  of  title  what- 
ever, the  vendee  will  acquire  no  title  as  against  the  true  owner. 

Same:  Where  vendor's  possession  is  acquired  through  a  fraudulent  sale. 
Possession  of  personal  property  is  one  indicium  of  ownership,  and  is 
prima  facie  evidence  of  title  to  the  thing.  The  bar  possession  of 
goods  is  a  strong  inducement  to  believe  that  the  possessor  is  the  true 
owner,  and  when  to  that  is  added  proof  of  an  actual  sale  and  delivery 
to  him  by  the  real  owner,  though  by  fraudulent  pretenses,  a  subse- 
quent sale  by  such  purchaser  to  a  bona  fide  purchaser,  without  notice 
of  any  fraud  in  the  alleged  sale  and  delivery  to  his  vendor,  has  been 
held  to  confer  title  upon  such  subsequent  bona  fide  purchaser.4 

Same  :  Maxim  criticised. 
The  maxim  of  "he  who  trusts  most  shall  lose  most,"  held  to  apply  in 
such  cases,  may  be  open  to  some  just  criticism.  There  being,  upon  the 
sale  of  personal  property,  an  implied  warranty  of  title,  the  vendee  has 
his  action  against  the  vendor,  if  his  title  proves  deficient.  The  buyer 
must  then  take  care  that  he  is  not  deceived  by  dealing  for  a  pretended 

1  In  the  case  in  24  111.,  483,  to  which  plaintiffs  in  error  were  parties,  the 
name  "Fawcett"  is  spelled  "Faucet." 

2  Burton  v.  Curyea,  40  111.,  320;  Gibbs  v.  Jones,  46  id.,  319. 

3  Jones  v.  Nellis,  41  111.,  482. 

4  See  Chicago  Dock  Co.  v.  Foster,  48  111.,  507;  Ohio  &  M.  R.  R.  Co.  •. 
Kerr,  49  id.,  458;  Bell  v.  Farrar,  41  id.,  400;  Mich.  Cent.  R.  R.  Co.  ». 
Phillips,  60  id.,  190. 
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title,  or  that  his  vendor  is  able  to  respond  in  damages  for  any  loss 
which  may  happen  to  the  vendee. 

Same:  Delivery  of  possession  and  documents  of  title. 
The  doctrine  is,  that  if  the  real  owner  of  goods  suffer  the  vendor  to  have 
possession  of  his  property,  and  also  delivers  to  him  documentary  evi- 
dence of  title,  and  thus,  by  this  possession  and  the  documents  with 
which  he  endows  him,  enables  him  to  hold  himself  out  to  the  world 
as  the  true  owner,  if  any  loss  happens,  he  who  has  thus  clothed  the 
vendor  with  the  power  to  deceive  ought  to  bear  the  loss. 

But  where  the  vendor  has  but  a  naked  possession,  this  cannot  pre- 
vail against  the  right  of  the  true  owner,  who  is  entitled  to  follow  his 
property  and  reclaim  it  wherever  found. 

Same  :  The  principal  case  stated. 

Where  F.,  I.  &  Co.,  of  the  city  of  New  York,  intrusted  to  W.  H.  &  F.  S., 
the  owners  of  a  tannery  in  another  county,  a  large  quantity  of  hides, 
to  be  tanned  at  a  certain  price  per  pound,  to  be  paid  by  F.,  I.  &  Co., 
and  on  a  sale  of  the  leather  by  F.,  I.  &  Co.,  afler  deducting  all  charges 
against  it,  the  profits  or  loss  was  to  be  divided  between  the  parties, 
the  hides,  when  tanned  to  be  delivered  to  F.,  I.  &  Co.,  at  a  dock  in 
New  York  City;  and  while  the  leather  so  manufactured  from  the 
hides  of  F.,  I.  &  Co.  was  in  the  possession  of  W.  H.  &  F.  S.,  one  of 
the  members  of  the  latter  firm,  under  an  assumed  name,  furtively, 
and  without  the  knowledge  or  consent  of  F.,  I.  &  Co.,  shipped  a  large 
quantity  'ereof  to  Chicago,  and  there,  through  an  agent,  also  acting 
under  an  ussumed  name,  sold  the  same  to  defendants,  who  bought  in 
good  faith,  in  the  regular  course  of  business,  paying  a  full  price  in 
open  market,  and  with  no  knowledge  of  a  want  of  title  in  their  vendor, 
it  was  held  that  the  defendants  acquired  no  title  as  against  F.,  I.  &  Co. 

Partnership  :  Contract  construed  not  to  create. 
Where  F.,  I.  &  Co.,  of  the  city  of  New  York,  intrusted  to  W.  H.  &  F.  S., 
owners  of  a  tannery  in  another  county,  a  large  quantity  of  hides  to  be 
tanned,  for  which  services  W.  H  &  F.  S.  were  to  be  paid  a  certain 
price  per  pound  by  F.,  I.  &  Co.,  and  on  a  sale  of  the  leather  by  F.,  I. 
&  Co.,  after  deducting  all  charges  against  it,  all  the  profits  or  loss  was 
to  be  divided  between  the  two  firms,  F.,  I.  &  Co.  to  take  the  sole  risk 
of  all  sales  on  credit,  and  W.  H.  &  F.  S.  were  to  return  the  leather  so 
tanned  within  a  stated  time  to  F.,  I.  &  Co.,  at  a  dock  in  the  city  of 
New  York,  it  was  held,  on  trover  by  F.,  I.  &  Co.,  against  a  purchaser 
from  one  of  the  firm,  W.  H.  &  F.  S„  that  this  did  not  constitute  a 
partnership  between  the  two  firms,  so  as  to  give  a  member  of  the 
firm,  W.  H.  &  F.  S.,  a  disposing  power  over  the  leather  while  in  their 
possession  under  the  contract,  to  sell  it,  the  right  of  said  firm  extend- 
ing only  to  a  share  of  the  proceeds  after  sale  made  by  the  owners,  F., 
I.  &  Co.,  and  to  nothing  more. 
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Ekrok  to  the  Superior  Court  of  Chicago. 

Trover  by  plaintiffs  in  error  against  defendants  in  error. 

The  facts  and  the  questions  for  determination  are  sufficiently 
stated  by  the  court,  except  the  contract  between  plaintiffs  in 
error  and  W.  H.  &  F.  Stevens,  which  is  as  follows: 

"  It  is  this  day  agreed  between  Fawcett,  Isham  &  Co.,  of 
New  York  city,  and  W.  H.  &  F.  Stevens,  of  Steven sville,  Sul- 
livan county,  New  York,  that  said  Fawcett,  Isham  &  Co.  shall 
send  to  said  W.  II.  &  F.  Stevens  what  hides  they  may  require 
for  the  purpose  of  being  tanned  and  manufactured  into  sole 
leather  in  their  tannery,  at  said  Stevensville,  for  three  years 
from  this  date.  The  number  of  hides  is  not  to  be  less  than 
fifteen  thousand  each  year,  nor  more  than  twenty-five  thou- 
sand each  year,  unless  both  parties,  in  writing,  shall  hereafter 
agree  to  increase  or  lessen  the  amount.  "W".  H.  &  F.  Stevens, 
during  the  said  three  years,  are  not  to  tan  hides  for  any  other 
party.  W.  H.  &  F.  Stevens  agree  to  receive  the  hides  at  a 
dock  in  the  city  of  New  York,  to  pay  all  expenses  of  trans- 
portation to  their  tannery,  to  tan  and  manufacture  them  into 
sole  leather,  in  a  good  and  workmanlike  manner,  to  make 
leather  of  a  quality  and  a  gain  in  weight  equal  to  that  made 
by  all  first  class  tanners,  and  to  return  the  leather  so  tanned 
to  said  Fawcett,  Isham  &  Co.,  at  a  dock  in  the  city  of  New 
York,  clear  of  all  expenses  of  transportation.  For  all  which 
services  Fawcett,  Isham  &  Co.  agree  to  pay  to  said  W.  H.  & 
F.  Stevens  five  (5)  cents  per  pound  for  each  pound  of  leather 
so  tanned  and  returned,  which  shall  be  due  at  the  average 
time  of  the  receipt  of  each  invoice.  It  is  further  agreed  that 
all  the  profit  or  loss  on  all  the  leather  manufactured  under 
this  contract  shall  be  equally  divided  between  both  parties, 
which  shall  be  determined  as  follows:  After  said  Fawcett, 
Isham  &  Co.  shall  have  sold  the  leather  manufactured  from 
each  invoice  of  hides,  they  shall  deduct  from  the  gross  amount 
of  such  sales  the  cost  of  the  hides,  with  -Q.vq  per  cent,  added 
thereto,  the  amount  paid  or  payable  for  tanning,  all  costs  and 
charges  of  cartage  on  both  hides  and  leather,  inspection,  ex- 
changes and  interests  on  all  these  amounts,  till  the  sales  are 
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due,  by  average;  also  six  per  cent,  on  the  gross  amount  of 
the  sales,  and  the  balance  or  difference,  being  gain  or  loss, 
shall  be  equally  divided  between  said  Fawcett,  Isham  &  Co. 
and  said  W.  H.  &  F.  Stevens.  Fawcett,  Isham  &  Co.  are  to 
take  the  sole  risk  of  all  sales  made  on  credit.  "W".  H.  &  F. 
Stevens  agree  to  return  the  leather  from  each  invoice  of  hides 
within  eight  months  from  the  time  they  leave  the  city  of  New 
York,  provided  that  each  invoice  shall  not  exceed  one  thou- 
sand sides ;  in  such  case,  they  agree  to  return  them  in  a  fair 
proportionate  time;  and,  provided  further,  that,  in  case  hides 
are  sent  faster  than  they  can  be  worked,  an  allowance  shall 
be  made  in  proportion.  Fawcett,  Isham  &  Co.  shall  procure 
what  insurance  against  fire  they  may  think  necessary,  one-half 
of  the  cost  of  which  shall  be  paid  by  W.  H.  &  F.  Stevens. 

New  York,  August  7,  1855.         W.  H.  &  F.  Stevens, 

Fawcett,  Isham  &  Co." 

McAllister,  Jewett  dh  Jackson,  and  Edv.ard  S.  Isham,  for 
plaintiffs  in  error.  Thomas  Hoyne  and  C.  A.  Gregory,  for 
defendants  in  error. 

[421*]  *Breese,  J.  This  is  an  action  of  trover  and  conver- 
sion, to  recover  the  value  of  two  thousand  sides  of 
hemlock-tanned  sole  leather.  There  was  a  trial  in  the  supe- 
rior court  of  Chicago,  and  a  verdict  and  judgment  for  the  de- 
fendants. The  case  is  brought  here  by  the  plaintiffs  by  writ 
of  error,  and  on  bill  of  exceptions. 

The  title  to  this  leather,  as  between  the  plaintiffs  and  the 
Stevens,  was  settled  by  this  court  in  an  action  of  trover 
brought  for  the  conversion,  by  the  Stevens,  of  nine  thousand 
sides  of  hemlock- tanned  sole  leather,  and  established  in  the 
plaintiffs.     Stevens  v.  Fawcett  et  al.,  24  111.,  483. 

The  leather  is  identified  as  the  leather  tanned  for  the  plaint- 
iffs by  the  firm  of  W.  H.  &  F.  Stevens,  and  a  demand  of  it 
was  made  by  the  agent  of  the  plaintiffs,  of  the  defendants  in 
whose  possession  it  was  found. 

How  did  the  defendants  acquire  a  title  to  this  leather? 

It  seems,  from  the  proof,  that  a  large  quantity  of  hides  had 
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been  intrusted  to  W.  H.  &  F.  Stevens,  the  owners  of  a  tan- 
nery, by  the  plaintiffs,  to  be  tanned  at  a  certain  price  per 
pound,  and  on  a  sale  of  the  leather  by  the  plaintiffs  after 
deducting  all  charges  against  it,  the  net  profits  were  to  be 
divided  between  the  parties.  The  contract  was  made  in  Au- 
gust, 1855,  and  was  to  continue  three  years,  Stevens  agreeing 
not  to  tan  hides  for  others,  except  for  a  few  customers  in  the 
neighborhood  during  that  time.  The  hides,  when 
tanned,  were  to  be  delivered  to  *the  plaintiffs  at  a  dock  [422*] 
in  New  York  city.  In  the  month  of  September,  1856, 
Fletcher  Stevens,  one  of  the  firm,  shipped,  in  a  clandestine 
manner,  a  large  quantity  of  the  leather  manufactured  from 
the  plaintiffs'  hides,  to  places  other  than  the  city  of  New 
York.  During  this  movement  of  the  leather,  Stevens  assumed 
the  name  of  F.  Stafford,  and  had  in  his  employment,  a  man 
by  the  name  of  William  H.  Stanton,  who,  at  the  suggestion  of 
Stevens,  assumed  the  name  of  L.  L.  Stratton.  Two  thousand 
sides  of  this  leather  were  shipped  in  1857,  by  Stevens,  to  Chi- 
cago, consigned  to  "F.  Stafford,''  and,  on  their  arrival,  were 
taken  possession  of  by  Stanton,  under  the  assumed  name  of 
Stratton,  who  had  been  sent  there  by  Stevens  for  that  purpose 
and  to  dispose  of  the  leather. 

Stanton  —  Stratton,  soon  made  the  acquaintance,  at  Chi- 
cago, of  one  Kose,  before  then  an  entire  stranger,  who  intro- 
duced Stanton,  by  his  assumed  name,  to  the  defendants,  who 
thereupon,  purchased  of  him  two  thousand  sides  of  the  leath- 
er, and  made  payment  therefor. 

The  plaintiffs  having  traced  their  leather  into  the  hands  of 
the  defendants,  demanded  a  return  of  it,  and  on  refusal  to 
surrender  it,  they  brought  this  suit. 

The  defendants  set  up  no  other  title  to  the  leather,  than 
this  purchase,  under  the  circumstances,  thus  briefly  detailed, 
and  the  question  arises  whether  such  a  purchase  divests  the 
true  owners  of  their  title  to  the  property. 

The  defendants  contend  that  they  bought  the  property  in 
good  faith,  in  the  regular  course  of  business,  paying  a  full 
price  in  open  market,  and  with  no  knowledge  of  a  want  of 
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title  in  their  vendor,  in  whose  possession  the  property  was, 
when  purchased  by  them. 

They  insist  that  this  is  one  of  a  large  class  of  cases,  where, 
though  the  title  of  the  vendors  may  have  been  obtained  by 
fraudulent  means,  yet  he  can  make  a  valid  sale  of  the  goods 
to  a  bona  fide  purchaser  for  a  valuable  consideration,  so  as  to 
deprive  the  original  owner  of  his  power  to  reclaim  them. 
Numerous  cases  are  referred  to  in  support  of  this  view,  into 
which  we  have  looked,  and  find,  for  the  most  part, 
[423*]  they  are  *cases  where  an  actual  sale  of  the  goods  had 
been  made,  and  consummated  by  a  delivery,  and  in 
some  cases  accompanied  by  a  bill  of  the  goods. 

The  case  of  Root  v.  French,  13  Wend.,  572,  is  singled  out 
by  the  defendants,  as  announcing  the  principle  on  which  this 
case  stands,  and  it  is,  that  an  innocent  third  person  finding  a 
vendor,  who  sells  to  him,  in  possession  of  the  property  sold, 
without  notice  of  any  fraud  affecting  such  possession,  showing 
that  it  is  otherwise  than  a  rightful  and  lawful  possession,  may 
obtain  a  superior  title  to  that  of  the  lawful  owners  who  enabled 
the  person  in  possession  to  deal  with  it  as  his  own,  by  clothing 
him  with  the  evidence  of  that  ownership,  without  which  the 
innocent  purchaser  would  not  have  become  a  purchaser. 

That  was  a  case  of  an  absolute  sale  and  delivery  of  the  goods 
to  the  fraudulent  purchaser,  and  his  note  taken  at  ninety  days 
for  the  price.  In  three  days  thereafter  the  purchaser  trans- 
ferred these  goods  to  the  defendant,  to  indemnify  him  for 
responsibilities  he  had  assumed  as  indorser  and  as  a  creditor 
to  a  large  amount.  The  purchase  was  made  on  the  eve  of  a 
bankruptcy.  A  demand  was  made  on  the  transferee  for  the 
goods,  and  on  refusal  to  deliver  them  up,  replevin  was  brought. 
The  case  showed  that  the  purchaser  of  the  goods  was  hopelessly 
insolvent.  The  court  say,  as  between  the  plaintiff  and  Jenk- 
ins, the  purchaser,  Jenkins,  had  no  title  to  the  property  in 
question.  It  is  a  general  rule  that  a  person  who  has  no  title 
to  property  can  convey  none;  but  to  this  rule  there  are  some 
exceptions.  To  create  such  exception,  and  to  give  a  third  per- 
son a  better  title  and  a  superior  equity  to  the  true  owner,  such 
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third  person  must  have  given  value  for  the  property,  etc.,  and 
without  notice  of  the  fraud.  Such  innocent  third  person  is  a 
bona  fide  purchaser  for  a  valuable  consideration.  In  such  a 
case,  the  vendor,  who  has  been  defrauded  of  his  property,  and 
the  bona  fide  purchaser  from  the  fraudulent  vendee,  are  both 
innocent  parties;  and  when  one  of  two  innocent  parties  must 
suffer  from  the  fraud  of  a  third,  the  loss  should  fall  on  him 
who  enabled  such  third  person  to  commit  the  fraud.  Posses- 
sion of  personal  property  is  prima  facie  evidence  of  prop- 
erty. 

*And  to  the  same  effect  is  the  case  of  Jennings  v.  [424*] 
Gage  et  al.,  13  111.,  614,  as  to  the  equities  between  the 
parties.  Between  parties  who  are  both  innocent,  the  loss 
should  fall  upon  the  party  who  sold  and  delivered  the  goods 
to  the  fraudulent  purchaser,  thus  enabling  him  to  commit  a 
fraud,  by  means  of  his  possession  of  the  goods  voluntarily 
given  to  him  by  the  owners  with  the  intention  of  a  sale. 

But  this  court,  in  that  case  said,  the  principle  does  not  ap- 
ply to  sales  on  condition,  and  when  the  original  owner  has 
never  consented  to  the  transfer  of  the  property,  referring  to 
Bradsen  v.  Brooks,  22  Maine,  463;  Draper  Manuf.  Co.  v. 
Waterston,  3  Met.,  9;  2  Kent's  Com.,  497.  And  the  court 
further  said,  that  it  is  a  universal  and  fundamental  principle 
of  the  law  of  personal  property,  that  no  man  can  be  divested 
of  it  without  his  own  consent.  Saltus  v.  Everett,  20  Wend., 
275;  Arb  v.  Putnam,  1  Hill,  303.  In  all  these  cases,  cited 
by  the  defendant's  counsel,  the  property  was  transferred  to 
the  purchaser,  by  the  consent  of  the  owner,  under  the  form  of 
a  regular  sale  and  delivery,  and  therein  differ  in  a  most  im- 
portant particular  from  the  case  we  are  considering.  Here 
has  been  no  transfer  of  the  property  by  the  consent  of  the  true 
owners,  nor  have  they,  voluntarily,  under  the  form  of  a  sale, 
delivered  the  property  to  the  defendant's  vendor,  or  clothed 
him  with  any  of  the  indicia  of  ownership,  in  the  sense  and 
meaning  of  any  of  the  cases  cited.  We  apprehend  no  well 
considered  case  can  be  found  in  the  books,  where  a  party  has 
been  deprived  of  his  property  without  his  consent,  or  where  a 
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party  selling  lias  been  adjudged  competent  to  convey  to  a  pur- 
chaser a  better  title  than  he  himself  possessed. 

The  general  rule  of  law,  sanctioned  by  common  sense,  is, 
that  no  man  can,  by  his  sale,  transfer  to  another  the  right  of 
ownership  in  a  thing  wherein  he  himself  has  not  the  right  of 
property,  except,  and  this  for  the  sake  of  sustaining  the  cur- 
rency, in  the  instances  of  cash,  bank  bills,  checks  and  notes 
payable  to  bearer  or  transferable  by  delivery  in  the  ordinary 
course  of  business,  to  a  person  taking  it,  bona  fide,  and  paying 
value  for  it.  The  other  exception,  of  title  acquired  by 
[425*]  sale  in  *  market  overt,  of  stolen  property,  though  recog- 
nized in  England,  has  been  uniformly  held  to  have  no 
force  in  this  country.  No  one  can  sell  a  right  when  he  him- 
self has  none  to  sell.  This  is  a  proposition  so  self  evident 
that  argument  cannot  elucidate  or  strengthen  it. 

It  is  true,  that  possession  of  personal  property  is  one  indi- 
cium of  ownership,  and  is  prima  facie  evidence  of  title  to 
the  thing.  The  bare  possession  of  goods  is  a  strong  induce- 
ment to  believe  that  the  possessor  is  the  true  owner,  and  when 
to  that  is  added  proof  of  an  actual  sale  and  delivery  to  him, 
by  the  real  owner,  though  by  fraudulent  pretenses,  a  subse- 
quent sale  by  such  purchaser  to  a  bona  fide  purchaser,  with- 
out notice  of  any  fraud  in  the  alleged  sale  and  delivery  to  his 
vendor  has  been  held,  as  is  seen  by  the  case  cited,  and  may  be 
seen  in  a  multitude  of  other  cases,  to  confer  title  upon  such 
subsequent  bona  fide  purchaser.  The  maxim  of  "he  who 
trusts  most  shall  lose  most "  is  held  to  obtain  in  such  cases, 
as  will  be  seen  by  Boot  v.  French  and  Jennings  v.  Gage. 
This  maxim,  so  generally  accepted,  may  be  open  to  some  just 
criticism.  Does  a  party  who  parts  with  the  possession  of 
property,  or  the  use  of  a  thing,  capable  of  easy  identification, 
trust  more  than  he  who  pays  his  money  to  a  vendor  upon  his 
affirmance  or  assurance  that  the  thing  sold  is  his  own,  and  he 
a  stranger?  There  being,  upon  the  sale  of  personal  property, 
an  implied  warranty  of  title,  the  vendee  has  his  action  against 
the  vendor,  if  his  title  proves  deficient. 

The  buyer  must  then  take  care  that  he  is  not  deceived  by 
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dealing  for  a  pretended  title,  or  that  his  vendor  is  able  to  re- 
spond in  damages  for  any  loss  which  may  happen  to  the 
vendee. 

The  general  rule  is,  beyond  all  controversy  or  dispute,  that 
no  man  can  acquire  a  title  to  chattels  from  a  person  who  has 
himself  no  title  to  them.  Wheelright  v.  Depeyster,  1  Johns., 
478,  and  authorities  cited.  The  exceptions  we  have  stated 
being  those  of  cash  and  certain  commercial  paper,  and  of  sales 
in  market  overt.  Then,  even  if  the  property  sold  was  ob- 
tained by  a  felony,  unless  the  buyers  knew  that  the 
property  was  not  *in  the  seller,  or  there  was  any  other  [426*] 
fraud  in  the  transaction,  the  purchaser  would  get  a 
good  title  against  the  real  owner,  except  he  should  be  the 
king. 

But  the  defendants  here  seem  to  consider  that  a  purchase 
of  goods  in  the  ordinary  way  in  a  commercial  city,  in  open 
market,  is  equivalent  to  a  purchase  in  market  overt  under  the 
English  common  law.  In  the  case  cited,  which  was  a  sale  of 
coffee  in  open  market,  Chief  Justice  Kent  said,  he  knew  of 
no  usage  or  regulation  within  the  state  of  New  York,  no 
Saxon  institution  of  markets  overt  which  controls  or  inter- 
feres with  the  application  of  the  common  law.  In  Mowrey  v. 
Walsh,  8  Cow.,  241,  the  court  said,  referring  to  the  case  cited 
in  1  Johns.,  471,  as  we  have  no  such  market,  sales  here  can 
have  no  other  effect  than  mere  private  sales  in  England.  It 
follows  that  any  sale  of  stolen  goods  does  not  divest  the  title 
of  the  owners. 

In  Ventress  et  at.  v.  Smith,  10  Pet.,  175,  it  was  said  this 
doctrine  of  markets  overt,  which  controls  and  interferes  with 
the  application  of  the  common  law,  has  never  been  recognized 
in  any  of  the  United  States,  or  received  any  judicial  sanction. 

Market  overt  is  defined  to  be  a  fair,  or  market  held  at 
stated  intervals,  in  particular  places,  by  virtue  of  a  charter  or 
permission  (2  Black.  Com.,  449),  to  which  our  ordinary  mark- 
ets or  stores  for  the  sale  of  merchandise  bear  no  resemblance. 
The  reason  why  a  sale  of  stolen  property,  made  in  market 
overt,  conveyed  a  title  to  the  purchaser,  is  understood  to  be 
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that  as  the  market  was  held  at  stated  intervals,  in  particular 
places,  and  known  to  the  whole  community,  those  who  had 
lost  property  by  theft  or  otherwise  could  be  present  and  make 
known  their  loss;  failing  to  do  so,  and  as,  by  the  publicity  of 
the  transaction,  every  assurance  was  given  to  purchasers  that 
the  sale  was  honest  and  fair,  it  was  but  just  the  purchasers 
should  be  protected  in  the  title  thus  acquired. 

The  defendants  obtained  the  possession  of  this  leather  through 
a  breach  of  trust,  amounting  almost,  if  not  quite,  to  larceny,  on 
the  strength  of  a  naked  possession  in  the  vendor,  with- 
[427*]  out  any  *other  indicium  of  title  whatever,  and  with- 
out even  knowing  the  name  of  the  vendor,  who  was  a 
perfect  stranger,  and  wholly  unknown  to  the  business  men  of 
Chicago,  and  without  any  inquiry  into  the  source  of  title  of 
the  vendor.  Possession  of  the  property  was  but  prima  facie 
evidence  of  its  ownership,  and  is  but  one  of  the  indicia.  The 
doctrine  is,  as  in  Jennings  v.  Gage  et  al.,  if  the  real  owner 
of  goods  suffer  another  to  have  possession  of  his  property, 
and  thus  enable  him  to  hold  himself  out  to  the  world  as  hav- 
ing not  the  possession  only,  but  the  property,  then  a  sale  by 
such  a  person  might  bind  the  true  owner.  The  real  owner 
thus  suffering  the  vendor  to  have  the  possession,  and  deliver- 
ing to  him  documentary  evidence  of  title,  does,  by  this  pos- 
session, and  the  documents  with  which  the  real  owner  has 
endowed  him,  enable  him  to  hold  himself  out  to  the  world 
as  the  true  owner;  and,  if  any  loss  happens,  he  who  has  thus 
clothed  the  vendor  with  the  power  to  deceive  ought  to  bear 
the  loss. 

Here  the  possession  of  the  leather  was  not  delivered  by  the 
plaintiffs  to  the  defendants'  vendor;  it  was  furtively  obtained 
by  him  under  circumstances  which  would  convict  him  of  em- 
bezzlement, at  least,  under  section  71  of  our  criminal  code. 
No  invoice  or  other  bill  of  the  leather  was  produced,  no  inquiry 
made  about  ownership,  and  the  vendor's  name  not  even  known. 
Under  such  circumstances,  to  say  that  this  felonious  bailee 
could  confer  a  title  on  a  purchaser  by  any  sale  he  could  make, 
is  saying  what  common  sense,  justice  or  correct  legal  prin- 
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ciples   will  not  sanction.      Defendants'  vendor  had  not  the 
shadow  of  title,  and,  therefore,  could  convey  none  by  a  sale. 

But  it  is  said,  the  vendor  was  a  partner  of  the  plaintiff  in 
this  leather,  and,  as  such,  had  a  disposing  power  over  it  to  sell 
it.  If  the  contract  between  the  parties  is  examined,  it 
will  be  seen  that  the  Stevens  had  no  other  possession  of  the 
property  than  such  as  was  necessary  to  place  it  in  a  condition 
to  be  transported  to  a  dock  in  the  city  of  New  York,  for  the 
plaintiffs.  From  the  time  the  leather  left  the  tannery,  it  co  n- 
tinued  to  be  the  property  of  the  plaintiffs,  and  in  contempla- 
tion of  law  was  in  their  possession  and  control  all  the 
time,  the  Stevens  having  *no  right  or  authority  to  [428*] 
meddle  with  it,  nor  any  ownership  in  it,  their  right 
extending  only  to  a  share  of  the  proceeds  after  the  plaintiffs 
should  have  made  sale  of  it  and  nothing  more. 

Assuming  a  name  which  did  not  belong  to  him,  and  induc- 
ing his  agent,  Stanton,  to  do'  the  same,  the  defendants'  vendor 
took  this  leather  to  Chicago,  and  there,  unknown  to  the  busi- 
ness men  of  that  city,  or  to  his  vendees,  the  defendants  here, 
with  no  evidence  of  title,  documentary  or  mercantile,  relying 
on  his  bare  possession,  fraudulently,  if  not  feloniously  obtained, 
the  defendants  become  the  purchasers  of  two  thousand  hides, 
of  the  estimated  value  of  near  eight  thousand  dollars.  The 
ordinary  inquiries  and  caution,  usually  exhibited  in  a  large 
sale  like  this,  seem  not  to  have  been  made  or  observed  in  this 
transaction,  and  the  question  is  plainly  and  distinctly  raised, 
Has  the  real  owner  lost  his  title  to  the  property  by  the  force 
of  the  facts  proved?  From  the  most  careful  examination  of 
adjudged  cases  on  this  subject,  and  the  most  mature  reflection 
and  consideration  we  have  been  enabled  to  give  it,  we  are  sat- 
isfied that  the  plaintiffs  had  never  parted  with  the  property 
in  this  leather,  or  bestowed  the  possession  of  it  upon  any  one, 
with  a  view  to  a  sale  and  disposal  of  it;  nor  have  they  given 
by  their  own  voluntary  act  or  consent  to  any  one,  such  evi- 
dence of  a  right  to  sell  it,  as  according  to  the  custom  of  trade, 
and  the  understanding  of  community  usually  accompanies  the 
authority  for  disposal.     The  defendants'  vendor  had   but  a 
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naked  possession.  This  cannot  prevail  against  the  right  of 
the  real  owner,  who  is  entitled  to  follow  his  property,  and 
reclaim  it  wherever  found.  The  buyer  should  have  "  taken 
care"  that  the  title  was  in  his  vendor  —  he  having  no  title, 
the  defendants  acquired  none. 

The  rule  we  have  sanctioned  may  seem  a  rigid  one,  and  may 
involve  purchasers  in  some  perils,  but  it  is  a  safeguard  to  the 
protection  of  the  owners'  rights  in  goods  and  other  property 
necessarily  placed  under  the  temporary  control  of  others,  and 
in  their  legal,  though  qualified  possession. 

The  views  here  presented  dispose  of  the  instructions.  They 
maintain  the  correctness  of  the  second,  sixth  and  sev- 
[429*]  enth  ^instructions  in  the  language  and  terms  as  prayed, 
and  dissent  from  the  modifications  of  the  second  and 
sixth,  as  made  by  the  court.  They  also  are  at  variance  with 
the  instructions  given  by  the  court  on  its  own  suggestion. 
For  these  errors  of  the  court,  in  refusing  the  seventh  instruc- 
tion, and  modifying  the  second  and  sixth,  and  refusing  to 
give  them  as  asked,  and  in  giving  the  instructions  by  the  court 
on  its  own  motion,  the  judgment  must  be  reversed,  and  cause 
remanded  for  further  proceedings  not  inconsistent  with  this 


opinion. 

Judgment  reversed. 


Alexander  Dennis  et  al.  vs.  Ezba  B.  MoCagg  et  al. 

Agent:     Voluntary  acts  as. 

Where  an  unequivocal  act  of  agency  by  a  party  is  shown,  whether  it  was 
by  actual  employment  by  the  parties  interested  or  as  a  volunter,  can 
make  no  difference  as  to  his  responsibilities  growing  out  of  that  re- 
lation.1 
Trustees  ;  Agents,  etc.  :    Dealings  with  matter  of  the  trust,  etc. 

Trustees  and  others,  sustaining  a  fiduciary  and  confidential  relation, 


1  See  Casey  v.  Casey,  14  111.,  112.    As  to  the  adoption  by  the  principal  of 
a  voluntary  act  of  agency,  see  Mason  v.  Caldwell,  5  Gilm.,  196;  Livings^ 
Wiler,  ante,  387 ;  Farwell  v.  Meyer,  35  111.,  40. 
326 


APEIL  TERM,  1863.  430 

Dennis  vs.  McCagg. 

can  not  deal  on  their  own  account  with  the  thing  or  the  persons  fall- 
ing within  that  trust  or  relationship.  This  rule  is  applied  to  all  per- 
sons in  whom  there  is  a  trust  and  confidence  reposed,  which  would 
bring  in  conflict  the  interest  of  the  trustee  and  cestui  que  trust.1 

Same. 
An  agent  is,  in  equity,  disabled  from  dealing  in  the  matter  of  his  agency, 
on  his  own  account;  and  the  agency  being  established,  he  will  be 
compelled  to  transfer  the  benefit  of  his  contract,  although  he  may 
swear  he  purchased  it  on  his  own  account.1 

Same. 
Where,  upon  a  bill  filed  by  the  grantee  of  the  original  owner  of  the  land, 
for  a  foreclosure  of  a  bond  to  convey  the  same,  given  by  the  original 
owner,  a  decree  was  rendered  that  in  default  of  payment  of  a  cer- 
tain sum  within  a  certain  time,  the  defendants  be  foreclosed,  but  that 
upon  payment  made,  a  conveyance  be  executed  to  them,  and  a  third 
party  intervened  for  the  avowed  purpose  of  protecting  the  interests 
of  the  defendants  in  said  decree,  and  himself  paid  to  the  complainant 
the  amount  of  the  redemption  money  within  the  period  limited 
therefor  by  the  decree,  and  took  a  conveyance  from  the  complainant 
to  himself,  and  attempted  to  hold  the  land  for  his  own  benefit,  it  was 
held  that  the  party  so  redeeming  became  by  virtue  of  his  assumed 
agency,  a  trustee  for  the  benefit  of  his  assumed  principals,  who  were 
entitled  to  redeem  as  against  him;  and  that,  there  being  some  con- 
flict as  to  whether  the  period  of  redemption  had  passed  when  such 
assumed  agent  paid  the  redemption  money,  the  principals  were  en- 
titled to  the  benefit  of  his  acts,  whether  he  secured  the  land  after  or 
before  the  expiration  of  the  time  of  redemption. 

Same  :  Purchase  from  principal. 
Held,  also,  that  the  subsequent  purchase  for  a  trifling  sum,  by  the  party  so 
redeeming,  after  his  having  so  acquired  the  title  of  the  land  in 
controversy  from  the  defendants  in  said  decree,  which  purchase  was 
made  of  them  while  in  ignorance  of  their  rights,  and  without  inform 
ing  them  of  the  payment  of  the  redemption  money,  was  no  bar  to 
the  relief  sought  by  them. 

Bona  Fide  Purchasers  :2    Secure  in  their  title. 
Where  an  agent  redeems  land  of  his  principal  from  a  decree  of  fore- 
closure, paying  his  own  money  therefor  and  taking  a  conveyance  to 
himself,  and  subsequently  sells  and  conveys  the  same  to  innocent 
purchasers,  without  notice  of  the  equities  of  the  principal,  and  who 

1  See  McDonald  v.  Fithian,  1  Gilm.,  269;  Fish  v.  Cleland,  33  111.,  238; 
Casey  v.  Casey,  14  id.,  112;  Fairman  v.  Boom,  29  id.,  75;  Merryman  v. 
David,  31  id.,  404;  Kerfoot  v.  Hyman,  52  id.,  512;  Cottom  v.  Halliday,  59 
id.,  176;  Ely  v.  Hanford,  65  id.,  267;  Mason  v.  Bauman,  62  id.,  76;  Tewks- 
bury  v.  Spruance,  75  id.,  187. 

5  See  Mosher  v.  Knox  College,  ante,  156. 
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pay  a  valuable  consideration  therefor,  they  will  be  secure  in  their 
title. 
Agent:  Equitable  relef  against,  where  he  has  sold  land  redeemed  by  him. 
On  a  bill  to  redeem,  filed  by  a  principal  against  one,  who,  assuming  to 
act  as  his  agent,  has  paid  the  money  and  redeemed  the  principal's 
land  from  a  decree  of  foreclosure,  taking  a  conveyance  to  himself, 
where  the  agent  has  sold  and  conveyed  the  land  to  bona  fide  purchase 
ers  for  value,  he  may  be  compelled  to  indemnify  the  principal  for  the 
loss  sustained  by  his  having  placed  the  title  beyond  his  reach,  either 
by  requiring  him  to  pay  over  the  purchase  money  he  received  for  thi 
land  with  interest  thereon,  or  the  present  value  of  the  land,  as  may 
seem  most  equitable. 

Contracts:  Time  of  the  essence  of ;x  waiver  of  forfeiture} 
Where  a  bill  is  filed  by  the  grantee  of  the  original  owner  of  land,  against 
the  heirs  of  a  party  to  whom  the  original  owner  had  given  a  bond  to 
convey  the  land  on  the  payment  of  a  certain  sum,  to  foreclose  their 
interest  in  the  land  for  default  in  payment,  and  a  decree  is  rendered 
against  them  that  in  default  of  payment  of  a  certain  sum  within  a 
certain  time,  they  be  foreclosed ;  although  time  may  have  been  of 
the  essence  of  the  contract,  and  the  contract  forfeited  by  nonperform- 
ance,  yet  by  the  proceedings  and  decree  under  said  bill  to  foreclose, 
they  became  rehabilitated  to  all  their  rights,  and  such  previous  for- 
feiture cannot  thereafter  be  insisted  upon  against  them. 

Appeal  from  Superior  Court  of  Chicago. 

Bill  in  equity  filed  by  appellants,  heirs  of  Oliver  Dennis, 
Sr.,  deceased,  against  appellees,  to  redeem  from  a  certain  con- 
veyance executed  by  Paul  Cornell  to  Ezra  B.  McCagg,  which 
the  bill  prayed  might  be  decreed  to  be  a  mortgage. 

It  appears  that  said  Dennis  in  his  life  time  purchased  the 
premises  in  question  from  Francis  Blanchard,  who  executed 
to  him  a  bond  to  convey,  upon  payment  of  the  purchase 
money,  which  was  duly  recorded;  that  Dennis,  who  entered 
upon  the  land  under  his  bond,  died  without  having  made  the 
deferred  payment  for  said  land ;  that  upon  a  bill  filed  by  Cor- 
nell, to  whom  Blanchard  had  conveyed  the  premises  by  quit- 
claim deed,  for  a  foreclosure,  a  decree  was  rendered  against 

»See  Wynkoop  v.  Cowing,  21  111.,  571;  Smith  v.  Brown,  5  Gilm.,  309 ; 
Cunningham  v.  111.  Cent.  R.R.  Co.,  77  111.,  178;  Morgan  v.  Herrick,  21 
id.,  481. 

3  See  Mix  v.  Balduc,  78  111.,  215. 
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the  widow,  administratrix,  and  heirs  of  said  Dennis,  that,  in 
default  of  payment  of  a  certain  sum  within  thirty  days,  the  de- 
fendants be  foreclosed;  but  that  upon  payment  made,  a  con- 
veyance should  be  executed  to  them  by  said  Cornell.  The 
remaining  facts  are  sufficiently  stated  by  the  court. 

The  court  below  dismissed  the  bill. 

D  P.  Wilder  and  Thomas  Hoyne,  for  appellants.  Scam- 
mon,  McCagg  c&  Fuller,  for  appellees. 

*Breese,  J.  The  question  presented  by  this  record  [439*] 
is,  What  relation  did  the  defendant  McCagg  sustain  to 
the  complainants,  and  in  what  capacity  did  he  interfere  with 
the  property  in  question  %  Can  he  be  regarded,  under  the  evi- 
dence, as  agent  or  attorney,  either  employed  by  them,  or  a 
volunteer  in  their  behalf?  The  solution  of  this  question  de- 
termines the  controversy. 

It  is  charged  in  the  bill  that  McCagg  was  informend  by 
Yalliquette,  one  of  the  heirs,  through  his  wife,  of  Oliver 
Dennis,  deceased,  the  owner  of  the  land  by  title  bond,  and 
who  was  an  employee  of  J.  Young  Scammon,  the  law  partner 
of  McCagg,  of  the  decree  then  existing  against  the  heirs  of 
Dennis,  and  was  requested  to  advance  the  money  to  pay  off 
the  decree,  and  hold  the  land  as  security  until  he  should  be 
reimbursed  principal  and  interest  and  expenses. 

McCagg  admits,  in  his  answer,  that  Yalliquette  did  advise 
him  of  the  decree,  and  asked  him  for  a  loan  of  money  to  dis- 
charge it,  but  denies  that  he  desired  to  borrow  it  on  the  secur- 
ity of  the  mortgaged  land,  but  that  Yalliquette  wished  to 
borrow  it  on  his  own  credit.  He  admits  that  Yalliquette 
spoke  to  him  more  than  once  about  the  decree,  and  he  told 
him  that  he  was  inclined  to  lend  him  the  money,  and 
would  examine  *and  see  about  the  decree;  that  he  was  [440*] 
disposed  to  help  Yalliquette  if  he  could  do  so  safely, 
but  denies  that  he  ever  told  Yalliquette  he  would  loan  him  the 
money  on  the  security  of  this  land.  He  also  denies  having 
told  Yalliquette  that  he  had  deposited  the  money,  under  the 
decree,  or  would  deposit  it  with  the  clerk 
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These  denials  are  not  contradicted  by  any  proof,  and  to  that 
extent  disprove  the  allegations  in  the  bill,  as  to  those  facts, 
but  they  establish  the  fact  that  McCagg  was  incited  to  inquire 
into  the  decree,  and  into  the  case,  by  one  of  the  parties  then 
interested  in  it,  who  was  ostensibly  acting  for  the  other  par- 
ties in  interest,  the  complainants  herein. 

The  testimony  of  Mr.  Kimball,  who  was  clerk  of  the  court 
in  which  the  decree  was  rendered,  shows  that  within  the  thirty 
days  limited  by  the  decree  for  the  payment  of  the  money,  the 
defendant  McCagg  was  at  the  office,  and  made  inquiries  in  re- 
lation to  the  payment  of  the  money  under  the  decree.  Know- 
ing that  Mr.  McCagg  was  not  one  of  the  parties  to  the  suit, 
and  was  not  engaged  in  it  as  solicitor,  the  clerk  asked  him 
what  he  had  to  do  with  it,  and  he  told  the  clerk  that  he 
wished  to  protect  the  interest  of  Mrs.  Dennis  and  the  heirs, 
and  wished  to  pay  the  amount  of  money  decreed  to  be  paid, 
some  seven  hundred  and  odd  dollars.  The  clerk  told  him  he 
had  better  go  to  Mr.  Cornell,  who  was  the  complainant  in  the 
foreclosure  suit,  and  settle  the  matter  with  him.  The  clerk's 
impression  is,  that  Mr.  McCagg  brought  the  money  with  him, 
in  coin,  in  a  handkerchief,  but  did  not  leave  it;  was  in  the 
office  but  a  few  minutes.  He  did  not  state  the  names  of  any 
parties  except  that  he  wished  to  protect  the  interests  of  Mrs. 
Dennis  and  the  heirs.  This  was  but  a  very  short  time  before 
the  time  for  redemption  expired. 

The  decree  was  entered  April  6,  1852,  and  the  time  expired 
on  the  6th  of  May,  1852. 

Here  is  shown  an  unequivocal  act  of  agency  by  McCagg, 

whether  by  actual  employment  by  the  parties  interested  or  as 

a  volunteer,  can  make  no  difference  as  to  his  responsibilities 

growing  out  of   that  relation.     The  presumption  its 

[441*]  a  very  ^strong,  and  a  very  natural  one,  that  he  was 

thus  acting  in  consequence  of  the  suggestions  and  by 

request  of  Yalliquette,  with  whom,  he  admits,  he  had  more 

than  one   conversation   on    the   subject   of   the   decree.      If 

McCagg  was  not  employed  as  an  agent  to  investigate  the  case 

and  to  ascertain  the  rights  of  these  complainants,  he  volurt- 
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tarily  assumed  to  do  so,  and  so  represented  himself  to  the  clerk 
He  assumed  a  position  of  trust  and  confidence,  and  that  re- 
lation imposed  upon  him  the  observance  of  the  highest  mor- 
ality and  integrity.  He  went  to  the  office  at  the  proper  time, 
to  protect  the  interests  of  Mrs.  Dennis  and  the  heirs,  and 
tinder  no  other  pretext,  and  for  no  other  avowed  purpose,  and 
that  could  only  be  done,  consistent  with  a  high  morality,  by 
paying  the  redemption  money,  and  holding  the  land  thus  re- 
deemed, as  security  for  his  advances.  It  is  evident,  from  the 
statements  of  the  bill,  and  admissions  of  the  answer,  that  a 
confidence  was  reposed  in  McCagg,  that  he  would  conduct  this 
business  for  the  benefit  of  the  parties  interested,  the  heirs  of 
Dennis,  and  not  for  his  own  benefit.  This  would  be  an  abuse 
of  the  confidence  reposed,  and  it  is  this  which  courts  of 
equity  seize  hold  of,  and  rely  upon,  when  they  grant  relief,  in 
cases  of  this  kind.  Now,  as  to  his  further  conduct  in  the 
matter.  When  advised  by  the  clerk,  that  he  had  better  see 
Cornell,  and  settle  the  matter  with  him,  he  has  an  interview 
with  that  gentleman,  who  had  been  apprized  by  a  letter  from 
Mr.  Barron,  his  partner,  of  the  date  of  April  22,  1852,  of 
movements  in  regard  to  the  land.  Mr.  Barron  wrote  Cornell, 
under  that  date  as  follows:  "I  am  afraid  you  will  lose  your 
Dennis  land.  Mr.  E.  B.  McCagg  has  this  morning  called  to 
see  you  and  said  he  intended  to  redeem  it.  He  said  that  J  udge 
Skinner  told  him  that  30  days  were  given  from  the  13th  of 
April,  to  do  so.  The  decree  gives  30  days.  *  *  Your  only 
resource  is  to  buy  out  the  heirs  if  you  can,  and  it  must  be 
done  quick,  or  McCagg  will  be  before  you." 

Cornell  returned  to  Chicago  in  two  or  three  days  after  the 
date  of  this  letter,  and  consulted  Mr.  Barron.  That  gentleman 
told  him  that  McCagg  had  been  there,  and  had  the  money, 
and  that  he  would  probably  find  it  in  Mr.  Kimball's 
office,  and  he  "^concluded  to  go  and  get  it.  When  there,  [442*] 
Kimball  told  him  that  Mr.  McCagg  had  been  there 
with  the  money,  and  that  he  had  better  see  McCagg.  He 
then  went  to  McCagg  and  told  McCagg  he,  McCagg,  had 
caught  him  in  a  trap,  and  offered  to  divide  the  profits  with 
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him,  and  would  give  him  the  benefit  of  his  decree.  McCagg 
said  he  would  consult  Mr.  Scammon  about  it,  and  let  Cornell 
know  in  two  or  three  days.  In  the  course  of  a  few  days  they 
again  met,  and  McCagg  stated  he  had  concluded  not  to  do  so 
(divide  the  profits),  giving  as  a  reason  why,  that  Mr,  IScam- 
mon  wanted  to  benefit  Yilliquette,  a  protege  of  his.  McCagg 
stated  he  had  been  interested  in  the  matter,  through  Mr. 
Scammon,  who  was  acting  for,  or  was  trying  to  protect  Yil- 
liquette, his  ward;  he  thinks  McCagg  said  something  of  this 
kind  at  each  interview.  By  these  pretenses,  Cornell  sur- 
rendered the  land  to  McCagg,  receiving  some  fifty  or  eighty 
dollars  more  than  the  amount  of  the  decree,  for  his  deed,  sup- 
posing, as  he  says,  it  was  to  aid  Yilliquette,  Scammon's  pro- 
tege/ he  (McCagg)  said  so  at  the  time. 

The  first  check  for  four  hundred  dollars,  drawn  by  Scam- 
mon &  McCagg,  and  payable  to  Cornell,  is  dated  May  10, 
1852,  and  Cornell's  deed  bears  the  same  date,  but  yet,  the 
evidence  is  quite  satisfactory  that  the  contract  was  made 
before  the  time  of  redemption  had  expired.  McCagg,  in  his 
answer,  avers  that  the  time  of  redemption  had  expired  when 
he  made  the  arrangement  with  Cornell,  and  thereby  the 
heirs  of  Dennis  had  lost  all  interest  in  the  premises.  The  de- 
cree was  passed  April  6,  and  thirty  days  allowed  from  that 
date,  within  which  to  redeem,  yet  Barron  wrote  Cornell  that 
McCagg  informed  him  the  judge  of  the  court  had  told  him 
that  the  parties  had  thirty  days  from  the  13th  of  April,  for 
that  purpose.  !N"ow,  it  may  be  that  these  parties  were  con- 
tracting with  that  day  in  view,  yet  it  is  not  improbable  that 
some  mistake  in  the  date  of  the  check  and  of  the  deed  has 
been  made,  for  Cornell  says,  in  two  or  three  days  after  the 
date  of  Barron's  letter,  he  was  at  his  office  in  Chicago,  and 
consulted  about  this  matter.      This  would  bring  the  timo  co 

the  25th  of  April.    "  In  a  few  days  "  after  this,  he  had 
[443*]  the  interview  with  McCagg,  and  as  five  days  *or  ten 

days  are  but  "  a  few  days,"  this  inters  ew  must  have 
taken  place  on  or  before  the  fifth  day  of  May,  one  day  before 
the  time  of  redemption  expired.     This  must  be  so  from  Cor- 
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nell's  testimony,  for  he  gives  us  distinctly  to  understand  that 
he  made  the  arrangement  with  McCagg,  under  the  pressure  of 
the  decree;  that  he  considered  himself  obliged  to  receive  the 
money  under  the  decree.  If  it  were  not  so,  is  it  reasonable  to 
suppose,  the  time  of  redemption  having  expired,  that  he  would 
have  accepted  eight  hundred  and  seventy-seven  dollars  for  his 
right  to  property,  which  could  not  be  impeached,  worth  fifteen 
hundred  dollars?  This  is  not  reasonable  or  probable.  Had 
Cornell  supposed  the  time  of  redemption  had  expired,  he  would 
never  have  accepted  that  sum  for  property  he  estimated  to  be 
worth,  at  that  very  time,  nearly  twice  as  much.  He  states 
distinctly,  he  should  not  have  sold  the  land,  at  the  price  he 
received,  if  he  had  not  considered  himself  compelled  to  take 
the  money.  But  we  think  it  immaterial  whether  the  time  of 
redemption  had  or  not  expired.  If  McCagg  was  acting  for 
the  complainants,  they  are  as  fully  entitled  to  the  benefit  of 
his  acts,  no  matter  whether  he  secured  the  land  after  or  before 
the  expiration  of  the  time  of  redemption.  The  conveyance 
made  by  him  to  McCagg,  instead  of  being  made  directly  to 
the  complainants  here,  is  explained  by  him,  that  he  supposed 
the  conveyance  was  to  aid  Yalliquette,  Mr.  Scammon's  pro- 
tege, and  that  McCagg  told  him  so  at  the  time.  Here  then,  is 
the  most  abundant  proof  of  the  relation  in  which  McCagg 
stood  to  these  parties,  as  a  confidential  agent,  intrusted  with 
the  conduct  of  business,  claiming  the  highest  exhibition  of 
morality  and  integrity;  a  volunteer,  if  you  please,  but  still 
professing  to  act  not  for  himself,  but  for  others  who  had  placed 
their  confidence  in  him.  In  equity  he  was  disabled  from  deal- 
ing in  the  matter  of  his  agency,  on  his  own  account,  1  Lead» 
Cas.  in  Eq.  {White  v.  TiuJ,or>s\  75,  and  the  agency  being  es- 
tablished, he  will  be  compelled  to  transfer  the  benefit  of  his 
contract,  although  he  may  swear  he  purchased  on  his  own  ac- 
count.    1  Sug.  on  Yend.,  51. 

*We  have  no  hesitation  is  saying,  that  McCagg  oc-  [444*] 
cupied  such  a  position  toward  the  parties,  as  to  forbid 
him  turning  to  his  own  advantage  any  of  the  accidents  of  the 
case  he  had  undertaken  to  manage  and  conduct.     The  policy 
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of  the  law,  from  its  earliest  records,  has  been  to  set  its  face 
most  sternly  against  such  conduct,  and  to  deprive  a  party  from 
reaping  the  least  benefit  from  its  results.  The  rule  is  well 
established,  that  trustees  and  others,  sustaining  a  fiduciary  and 
confidential  relation,  cannot  deal  on  their  own  account  with 
the  thing  or  the  persons  falling  within  that  trust  or  relation- 
ship. This  rule  is  applied  to  all  persons  in  whom  there  js  a 
trust  and  confidence  reposed,  which  would  bring  in  conflict 
the  interest  of  the  trustee  and  cestui  que  trust.  Davoue  v. 
Fanning,  2  Johns.  Oh.,  261.  The  temptation  of  self  interest 
is  too  powerful  and  insinuating  to  be  trusted;  and  it  must  be 
removed  by  taking  away  the  right  to  hold  the  property  pur- 
chased. Thorp  et  al.  v.  MeCullum  et  al.,  1  Gilm.,  626; 
Switzer  et  al.  v.  Skiles  et  al.,  3  id.,  529. 

Where,  as  in  this  case,  there  is  a  voluntary  assumption  of 
an  agency,  the  rule  is  the  same,  and  is  elaborately  discussed 
and  explained  in  the  case  of  Casey  v.  Casey,  14  111.,  1.12,  to 
which  reference  is  made,  in  support  of  the  view  we  have  taken 
of  this  case.  The  payment  of  this  money  by  McOagg,  we  must 
hold,  under  the  proofs  in  the  record,  was  in  virtue  of  his 
assumed  agency,  and  for  the  benefit  of  the  complainants, 
whose  trustee  he  made  himself.  There  can  be  no  escape  from 
this  conclusion. 

The  subsequent  purchase  from  the  complainants,  or  a  part 
of  them,  by  McCagg,  of  the  land  in  controversy,  was  made  of 
them  in  ignorance  of  their  rights,  and  which  had  become  per- 
fect by  the  payment  of  the  decree,  and  of  which  the  knowledge 
was  concealed.  They  have  never,  with  a  knowledge  of  their 
rights,  which  McCagg  alone  possessed,  parted  with  their  in- 
terest in  this  property,  and  they  must  be  restored  to  it.  Such 
is  the  dictate  of  justice  and  equity. 

It  is  insisted  by  McCagg,  that  they  had  no  rights  to  this 
land,  or  any  equity  in  it,  as  time  was  of  the  essence  of  their 
contract,. and  they  had  forfeited  the  contract  by  nonperform- 
ance. This  might  have  been  so,  but  when  they  were 
[445*]  impleaded  by  Cornell  in  chan*cery,  they  were  rehabil- 
itated to  all  their  rights,  and  time  given  them,  by  a 
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decree  of  the  court,  to  perform  the  contract  which  had  not 
expired,  when  McCagg,  as  their  agent,  interfered  for  them  and 
completely  reinstated  them. 

His  purchase  from  them,  without  informing  them  of  the 
payment  of  the  redemption  money  was  a  suppression  of  a 
fact  they  were  entitled  to  know  from  him,  and  which,  if 
known,  it  is  not  at  all  probable  they  would  have  accepted  the 
trifling  sum  paid  them.  The  very  fact  of  his  purchase  from 
them,  if  he  believed  he  had  purchased  the  entire  right  from 
Cornell,  as  he  claims  he  did,  bears  upon  its  face  a  bad  appear- 
ance. "Why  should  he  take  the  trouble  to  hunt  up  these 
heirs,  separated  as  they  were,  procure  deeds  from  them,  and 
pay  them  money,  when  all  their  rights  had  been  forfeited, 
and  his  own  title  was  perfect  by  the  purchase  from  Cornell? 
Was  it,  could  it  be,  a  genuine  impulse  which  prompted  him, 
or  may  it  not,  most  reasonably,  be  referred  to  the  fact  that 
they  were  poor  and  ignorant,  and  would  never,  probably, 
cause  the  transaction  to  be  overhauled,  and  get  the  knowledge 
that  they  were  reinstated  in  their  rights  by  the  payment  of 
the  redemption  money? 

As  to  the  other  defendants,  who  are  innocent  purchasers  of 
this  land,  without  notice  of  any  equities  or  claims  of  com- 
plainants, and  who  have  paid  a  valuable  consideration  there- 
for, they  must  be  secure  in  their  title,  and  cannot  be  disturbed 
by  any  decree  we  can  pass;  but  it  is  in  our  power  to  compel 
the  principal  defendant,  McCagg,  to  indemnify  the  complain- 
ants for  the  loss  and  injury  they  have  sustained  by  his  having 
placed  the  title  beyond  their  reach,  either  by  requiring  him 
to  pay  over  the  purchase  money  he  received  for  the  land,  with 
interest  thereon,  or  the  present  value  of  the  land,  as  may 
seem  most  equitable.  To  enable  this  to  be  done,  it  becomes 
necessary  a  reference  should  be  made  to  the  master  in  chan- 
cery, to  ascertain  the  facts,  and  for  this  purpose  the  decree  is 
reversed,  and  the  suit  remanded  to  the  circuit  court,  with  in- 
structions to  enter  a  decree  for  complainants,  and  for  further 
proceedings  consistent  with  this  opinion. 

Decree  reversed. 
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[446*]  *David  S.  Hammond,   Sheriff  of   Cook  County,  vs. 

The  People,  etc.,  ex  rel.  Joseph  Yacaro. 

Same  vs.  The  People,  etc.,  ex  rel.  Paul  Cella. 

Writ  op  Error  :  When  it  lies. 
A  writ  of  error  will  only  lie  on  a  final  judgment.    It  will  not  lie  to  r» 
view  an  interlocutory  order. l 

Same  :  Mandamus,  etc. 
At  the  common  law,  it  would  not  lie  to  review  a  judgment  awarding  a 
peremptory  mandamus,  a  procedendo,  or  the  denial  of  a  prohibition, 
for  the  reason  that  such  judgments  were  not  final.    Breese,  J.,  dis- 
senting. 

Same  :  Habeas  corpus. 
A  writ  of  error  does  not  lie  to  review  the  judgment  of  a  circuit  court,  or 
the  order  of  a  judge  in  vacation,  on  the  hearing  of  a  habeas  corpus, 
respecting  the  right  of  the  petitioner  to  be  discharged  from  imprison- 
ment.     Breese,  J.,  dissenting. 

Same  :  Lies  to  review  judgment  for  costs  upon  habeas  corpus. 

But  where,  in  such  a  case,  the  court  upon  discharging  the  prisoner  ren- 
ders a  judgment  for  costs  against  the  officer  who  had  him  in  custody, 
the  officer  may  prosecute  a  writ  of  error  to  reverse  the  judgment,  but 
not  to  review  the  decision  discharging  the  prisoner.  They  are,  in 
effect,  if  not  in  fact,  two  judgments;  one  upon  the  application  for  the 
discharge,  under  the  habeas  corpus,  and  the  other  against  the  officer 
for  the  costs. 

Costs:  Upon  discharge  of  prisoner  upon  habeas  corpus. 
A  sheriff,  who  has  the  custody  of  a  prisoner  arrested  and  committed  to 
jail  under  a  valid  process,  is  not,  upon  the  discharge  of  the  prisoner 
upon  habeas  corpus,  liable  for  costs;  and  it  is  error  to  render  a  judg- 
ment against  him  for  their  collection. 

Statutes  :  Construction  of,  where  foreign  statutes  are  adopted. 9 
This  State,  having  adopted  the  substance  of  the  British  acts  relating  to 
habeas  corpus,  in  its  statute  on  the  subject,  the  courts  of  this  State 
may  reasonably  look  to  the  English  courts  for  the  practice  that  has 
obtained  under  the  common  law  and  English  enactments,  as  it  is 
only  reasonable  to  suppose  that  the  legislature  of  this  State  designed 

1  Woodside  v.  Woodside,  21  111.,  207  (feigned  issue);  Williams  v.  La  Valle, 
64  id.,  110;  Walker  v.  Oliver,  63  id.,  199;  Phelps  v.  Fickes,  63  id.,  201. 

8  Campbell  v.  Quinlan,  3  Scam.,  288;  Little  v.  Smith,  4  id.,  400;  Rigg  «. 
Wilton,  13  111.,  15;  Streeter  v.  The  People,  69  id.,  595;  McCutcheon  v.  The 
People,  id.,  601. 
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to  adopt  the  practice,  so  far  as  it  is  adapted  to  our  circumstances,  as 
well  as  the  provisions  of  the  law  itself. 

Misnomer  :  Not  available  upon  habeas  corpus. 
Where  a  party  intended  to  be  sued  is  served  with  process  of  summons, 
and  judgment  rendered  by  default  against  him  by  his  christian  name 
only,  or  by  another  name  than  his  true  name,  and  by  which  he  has 
never  been  known,  and  is  arrested  upon  a  ca.  sa.  issued  upon  said 
judgment  in  such  wrong  name,  such  judgment  and  process  are  suffl. 
cient  to  warrant  his  detention ;  and  the  circuit  court  has  no  power  to 
discharge  him  upon  habeas  corpus,  because  he  has  been  arrested 
under  a  writ  running  in  a  wrong  name. 

Same. 

It  is  the  duty  of  a  party,  sued  under  such  circumstances,  to  appear  and 
plead  the  misnomer  in  abatement  of  the  suit,  and  to  give  his  name  in 
fulh    Per  Breese,  J.,  p.  472. 

Former,  Recovery  :  Effect  of  misnomer. 
A  judgment  by  default  rendered  against  a  party  intended  to  be  sued,  in 
his  christian  name  only,  the  proper  party  being  served  with  process, 
is  pleadable  in  bar  of  another  suit  brought  for  the  same  cause  against 
him  by  both  his  christian  and  surnames.  Such  judgment  is  not 
void.    Per  Breese,  J.,  p.  472. 

Judgment  :  misnomer,  how  corrected. 

If  it  is  error  for  a  justice  of  the  peace  to  render  judgment  against  a  de- 
fendant intended  to  be  sued  and  served  with  process,  by  his  christian 
name  only,  the  remedy  to  correct  it  is  by  appeal.  Per  Breese,  J.,  p. 
472. 

Habeas  Corpus  :  Cannot  go  behind  the  judgment. 
Upon  a  writ  of  habeas  corpus,  the  circuit  court  has  no  power  to  look  be- 
yond the  judgment,  under  process  issued  upon  which  the  prisoner  is 
held,  reexamine  the  grounds  on  which  it  was  rendered,  and  practi- 
cally reverse  it.    Per  Breese,  J.,  p.  472. 

Imprisonment:  Under  judgment,  when  unlawful. 

Imprisonment  under  a  judgment  cannot  be  unlawful,  unless  the  judg- 
ment be  an  absolute  nullity ;  and  it  is  not  a  nullity  if  the  court  ren- 
dering it  had  jurisdiction,  although  it  should  be  erroneous.  Per 
Breese,  J.,  p.  472. 

Same  :  Ca.  sa. 
A  ca  sa.  can,  upon  habeas  corpus,  only  be  treated  as  void  when  the  judg- 
ment is  void.    This  is  never  the  case  when  the  court  had  jurisdiction 
of  the  subject  matter,  and  the  parties,  especially  if  the  defendant  has 
had  actual  and  timety  notice.    Per  Breese,  J.,  p.  473. 

Eeeob  to  Circuit  Court  of  Cook  county,  brought  by  plain- 
tiffin  error,  to  review  the  action  of  the  court  below  in  discharg- 
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«ng  from  imprisonment  Joseph  Yacaro  and  Paul  Cella,  upon 
vrits  of  habeas  corpus,  and  in  rendering  judgments  therein 
for  costs  against  plaintiff  in  error,  the  officer  who  held  them 
in  custody. 

The  petitions  for  the  writs  are  the  same  in  all  respects,  ex- 
cept as  to  the  names  of  the  petitioners.  Yacaro's  petition 
alleges  his  arrest,  delivery,  as  a  prisoner,  to  plaintiff  in  error, 
and  imprisonment  by  him  in  the  jail  of  Cook  county  by  vir- 
tue, as  he  is  informed,  of  a  certain  writ  issued  upon  a  judg- 
ment rendered  by  a  justice  of  the  peace  against  one  Joseph, 
and  in  favor  of  one  Peter  Corbin;  that  petitioner  is  by  birth 
an  Italian  and  unable  to  read  or  write  English,  which  he  un- 
derstands and  speaks  indifferently,  and  does  not  know  the  con- 
tents of  said  writ  except  upon  information;  and  alleges,  upon 
information  and  belief,  that  said  writ  was  issued  as  aforesaid 
against  one  Joseph,  and  not  against  petitioner,  whose  arrest  it 
does  not  warrant.  It  also  alleges  that  said  judgment  was  ren- 
dered, in  his  absence,  and  that  he  was  not  a  party  thereto; 
that  his  true  name  is  Joseph  Yacaro,  by  which  name  he  has 
always  been  known,  and  by  no  other;  the  illegal  nature  of  his 
imprisonment,  etc.,  and  prays  for  a  writ  of  habeas  corpus. 

The  return  to  the  writ,  issued  upon  this  petition,  showed 
that  the  defendant  was  held  by  virtue  of  a  certain  writ  of  ca. 
sa.,  issued  by  a  justice  of  the  peace  named  Calvin  DeWolf . 

It  appeared  that  Yacaro  and  Cella  had  been  served  with 
process  in  actions  of  trover  before  said  justice,  by  the  names, 
"  Joseph,"  and  "Powell,"  respectively,  and  both  were  present 
at  the  return  day  of  the  writs,  but  did  not  appear  in  their  re- 
spective actions;  that  they  were  the  persons  intended  to  be 
sued;  that  upon  the  dismissal  of  the  suits  on  account  of  the 
plaintiff's  not  having  filed  a  bond  for  costs,  on  Yacaro  and 
Cella's  refusing  to  tell  plaintiff's  agent  their  names,  new  ac- 
tions of  trover  were  commenced  against  them,  and  they  re- 
spectively served  with  process  under  the  same  names  as  in  the 
previous  actions,  in  which  new  actions  judgments  by  default 
were,  in  their  absence,  neither  of  them  appearing,  rendered 
against  them,  respectively,  and  writs  of  ca.  sa.  issued  agains 
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them  thereon  by  the  names,  "Joseph"  and  "Powell,"  respect- 
ively, and  they  detained  in  jail  by  plaintiff  in  error  by  virtue 
thereof.  It  appeared  that  the  parties  were  not  known  by  any 
other  than  their  true  names,  Joseph  Yacaro  and  Paul  Cella. 

The  assignments  of  error  raised  the  questions,  (1)  whether 
a  writ  of  error  lies  to  review  the  orders  of  the  court  below  dis- 
charging the  prisoners;  (2)  whether,  if  it  does  not  so  lie,  it 
lies  to  review  the  judgments  against  the  officer  for  costs;  and 
whether  the  officer  was  liable  for  costs;  and  (3)  whether  an 
arrest  of  a  party  may  lawfully  be  made  by  virtue  of  a  writ 
issued  in  a  wrong  name. 

Bailey*  Gary  <&  Williams,  for  plaintiff  in  error.  Smith, 
Hart  <&  Clyde i  for  defendant  in  error. 

*Wai,e;er,  J.  The  question  is  presented  by  the  rec-  [452*] 
ord  in  this  case,  whether  a  writ  of  error  lies  upon  the 
order  rendered  upon  the  hearing  of  a  habeas  corpus.  By  a 
comparison  of  the  statutes,  it  will  be  found,  that  we  have  in- 
corporated into  our  habeas  corpus  act,  all  of  the  material  pro- 
visions of  the  British  statutes  of  the  31  Car.  II,  c.  2,  and  the 
56  Geo.  Ill,  c.  100.  It  has  been  frequently  said  that  these 
statutes  were  only  declaratory  of  the  common  law  on  that  sub- 
ject, with  some  slight  changes  in  the  practice  under  the  writ. 
Having  adopted  the  substance  of  the  British  acts  in  our  stat- 
ute, we  may  reasonably  look  to  their  courts  for  the  practice 
that  has  obtained  under  the  common  law  and  their  enactments, 
as  it  is  only  reasonable  to  suppose  that  our  legislature  de- 
signed to  adopt  the  practice  so  far  as  it  is  adapted  to  our  cir- 
cumstances, as  well  as  the  provisions  of  the  law  itself. 

Upon  a  careful  examination  of  the  reported  cases  in  Great 
Britain,  which  have  arisen  under  the  common  law  or  their 
statutes,  it  is  believed  that  no  case  can  be  found,  in  which  it 
is  intimated,  that  a  writ  of  error  may  be  maintained  on  a  judg- 
ment of  a  court  or  the  order  of  a  judge  on  a  trial  of  a  habeas 
corpus.  But  in  the  case  of  the  City  of  London,  8  Coke,  121, 
which  was  on  a  habeas  corpus,  Lord  Coke,  in  reporting  the 
case,  says,  that  to  an  objection  that  was  urged,  "it  was  an- 
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swered  and  ruled  that  this  is  not  a  demurrer  in  law,  but  a  re- 
turn on  a  writ  of  privilege,  upon  which  no  issue  can  be  taken 

or  demurrer  joined,  neither  upon  our  award  herein 
[453*]  *doth  any  writ  of  error  lie,  and  therefore  the  return  is 

no  other  but  to  inform  the  court  of  the  truth  of  the 
matter,  in  which  such  a  precise  certainty  is  not  required  as  in 
pleadings." 

In  the  case  of  The  King  v.  The  Dean  and  Chapter  of 
Trinity  College,  8  Mod.,  27,  which  was  on  a  writ  of  man- 
damus, the  court,  in  deciding  the  case,  say  that  "  It  is  against 
the  nature  of  a  writ  of  error  to  lie  on  any  judgment,  but  in 
cases  where  an  issue  may  be  joined  and  tried,  or  where  judg- 
ment may  be  had  upon  a  demurrer,  and  joinder  in  demurrer, 
and  therefore  it  will  not  lie  on  a  judgment  for  a  procedendo, 
nor  on  the  return  of  a  habeas  corpus."  In  Comyn's  Digest, 
title,  Pleader,  3  B.  7,  it  is  said  that  it  will  not  lie  upon  a  habeas 
corpus  denied.  In  the  case  of  Regina  v.  Paty,  2  Salk.,  503, 
after  the  trial  on  the  writ  of  error  had  resulted  in  refusing  to 
release  the  prisoners,  a  question  was  raised,  and  referred  to  all 
of  the  judges,  whether  the  queen  ought  to  allow  a  writ  of  error, 
in  that  or  in  any  other  case,  as  a  matter  of  right,  or  as  a  mere 
matter  of  grace  Ten  of  the  judges  held  that  the  queen  could 
not  deny  the  writ,  but  that  it  was  gran  table,  ex  debito  justitice, 
except  in  cases  of  treason  or  felony.  Two  of  the  judges  held 
that  the  subject  could  not  demand  the  writ  in  any  criminal 
case.  "  Then  it  was  a  doubt  whether  a  writ  of  error  lay  upon 
a  judgment  on  a  habeas  corpus"  From  this  case  it  appears 
that  whilst  all  of  the  judges  agreed  that  the  subject  might  de- 
mand the  writ  in  all  cases  but  treason  and  felony,  and  two  of 
them  held  that  it  would  not  in  any  criminal  case;  still  it  was 
doubted  whether  it  lay  on  a  judgment  on  a  habeas  corpus. 
This  seems  to  be  the  farthest  that  any  case  has  gone  in  opposi- 
tion to  the  cases  of  The  City  of  London,  and  The  King  v.  The 
Dean  and  Chapter  of  Trinity  College. 

All  of  the  old  cases  where  the  question  has  been  presented, 
or  it  has  been  referred  to,  hold  that  a  writ  of  error  will  not  lie 
on  a  fine  for  a  contempt,  a  proceeding  for  a  procedendo,  * 
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mandamus  or  a  habeas  corpus.  These  cases  all  depend  upon 
the  same  same  rule,  and  are  governed  by  the  same  principle. 
The  fact  that  no  case  can  be  found  in  the  British  reports, 
where  a  writ  of  error  has  been  sustained  on  a  judgment 
in  a  ^habeas  corpus,  is  almost  conclusive  that  the  [454*] 
jurists  of  that  country  regarded  the  law  as  being  clear- 
ly and  well  settled,  that  such  a  writ  could  not  be  maintained. 
And  when  it  is  remembered  that  in  that  government,  individ- 
ual liberty  has,  at  all  times  and  under  all  reigns,  been  an 
object  of  the  greatest  solicitude,  and  their  peculiar  boast,  it 
would  be  unaccountable,  if  such  a  right  existed,  that  it  had 
not  been  invoked  in  some  of  the  many  struggles  for  its  main- 
tenance. 

On  this  side  of  the  Atlantic,  however,  the  same  uniformity 
of  decision  has  not  obtained.  Yet  the  current  of  authority  is 
largely  against  allowing  the  writ.  In  the  case  of  Ex  parte 
Yates,  6  Johns.,  337,  it  was  held,  by  a  divided  court,  that  the 
writ  could  be  maintained.  Again,  in  the  case  of  Holmes  v. 
Jamison,  14  Pet.,  540,  by  a  bare  majority  of  its  members,  the 
court  announced  the  same  rule.  These  are  the  only  cases  we 
have  been  able  to  find  which  announce  the  doctrine,  except  in 
courts  where  the  right  has  been  conferred  by  statutory  enact- 
ment. It  would  seem  that  these  decisions  were  not  regarded 
as  satisfactory,  as  both  the  congress  of  the  United  States  and 
the  legislature  of  New  York  adopted  statutes  providing  that 
a  writ  of  error  might  be  prosecuted  on  such  a  judgment. 
And  since  their  adoption,  no  doubt  numerous  reported  cases 
may  be  found  from  their  courts.  This  legislation  would 
seem  to  impair  the  force  of  the  previous  adjudications  as  au- 
thority. But,  at  most,  they  seem  to  stand  alone  and  unsup- 
ported. 

Opposed  to  these  cases  are  found  numerous  decisions  of  the 
various  courts  of  the  union,  as  JRassell  v.  Commonwealth, 
Penr.  &  Watts,  82 ;  Commonwealth  v.  Jones,  3  Serg.  &  Rawle, 
158;  Bell  v.  The  State,  4  Grill,  301;  Jones  v.  Timberlake,  6 
Rand.,  680,  note;  Wade  v.  Judge,  3  Ala.,  130;  Steal  v.  Shir- 
ley,  9  Smedes  &  Marsh,  383;   Howe  v.  The  State,  6  Mo.,  690; 
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Ex  parte  Mitchell,  1  La.  An.,  413;  Weddington  v.  Sloan,  15 
B.  Mon.,  147;  Ex  parte  Perkins,  2  Cal.,  424.  Thus  it  is  seen 
that  the  highest  judicial  tribunals  of  eight  of  the  states  of  the 
union  have  declared  that  a  writ  of  error  will  not  lie  in  such  a 
case.  These,  together  with  the  practice  of  the  British 
[455*]  courts  ^largely  preponderate  as  authority.  When  it  is 
considered  that  this  writ  is  regarded  in  Great  Britain 
as  the  bulwark  of  their  liberty,  and  when  we  refer  to  the 
struggles  for  its  maintenance  against  usurpation  by  the  crown, 
it  seems  to  be  conclusive,  that  if  such  right  existed,  either  at 
common  law  or  under  the  statute,  it  would  have  been  asserted 
by  their  courts. 

But,  independent  of  authority,  we  are  unable,  upon  princi- 
ple and  reason,  to  admit  that  the  writ  can  be  allowed  until  it 
is  authorized  by  legislation.  It  is  conceded  by  all,  that  a  writ 
of  error  will  only  lie  on  a  final  judgment.  It  will  not  lie  to 
review  an  interlocutory  order.  At  the  common  law,  it  would 
not  lie  to  review  a  judgment  awarding  a  peremptory  manda- 
mus, a  procedendo,  or  the  denial  of  a  prohibition ;  for  the 
reason  that  such  judgments  were  not  final. 

Our  statute,  like  the  British  acts,  authorizes  the  supreme 
and  circuit  courts,  or  any  judge  in  vacation,  to  award  the  writ, 
and  try  all  cases  of  habeas  corpus,  and  to  discharge,  commit 
or  admit  the  prisoner  to  bail.  But  the  act  does  not  preclude 
the  party  from  obtaining  another  writ,  but  recognizes  the 
right,  only  prohibiting  a  second  trial,  if  it  appears  from  the 
order  remanding  the  prisoner,  that  he  is  committed  for  an  of- 
fense adjudged  not  bailable.  In  such  a  case,  the  prior  order 
is  made  conclusive,  and  the  prisoner  is  required  to  be  remanded 
without  further  proceedings. 

The  seventh  section  of  the  act  declares,  that  when  a  prisoner 
has  been  discharged  under  a  writ  of  habeas  corpus,  by  the 
court  or  a  judge  in  vacation,  he  shall  not  be  again  imprisoned 
for  the  same  cause,  unless  he  be  afterward  indicted  for  the 
same  offense,  nor  unless  by  legal  order  or  process  of  the  court 
where  he  is  bound  by  recognizance  to  appear.  What  shall  not 
be  considered  the  same  cause  which  exempts  him  from  arrest. 
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is  declared  to  be  a  discharge  on  account  of  a  defect  of  process, 
or  any  material  defect  in  the  commitment  in  a  criminal  cause. 
If,  in  a  civil  suit,  the  party  has  been  discharged  for  any  ille- 
gality in  the  judgment,  process,  or  for  a  nonobservance  of 
the  forms  of  law,  the  order  discharging  him  shall  not 
^prevent  his  subsequent  arrest  when  the  informalities  [456*]  - 
or  defects  shall  be  removed. 

It  will  be  observed,  that  the  statute  authorizes  a  subsequent 
arrest  and  imprisonment,  notwithstanding  a  former  discharge 
in  these  several  enumerated  cases.  If  the  judgment  was  in- 
tended to  be  final,  such  a  provision  would  not  have  been  made. 
And  if  the  judgment  is  to  be  regarded  as  final  for  one  pur- 
pose, it  should  be  so  regarded  for  all  purposes.  If  final  on 
the  discharge,  also  for  a  recommitment  by  the  court  or  the 
judge  in  vacation.  If  final  against  one  party,  why  not  against 
the  other?  If  final  for  some  purposes  and  not  for  others,  it 
is  an  anomaly  in  jurisprudence. 

Again,  our  statute  makes  no  distinction  as  to  the  effect  of 
an  order  made  by  the  court  in  session  and  a  judge  in  vacation. 
If  one  is  final,  so  is  the  other.  If  the  parties  have  a  right  to 
prosecute  a  writ  of  error  from  the  one,  they  may  from  the 
other,  and  if  so,  how  may  the  writ  be  obtained  to  the  order  of 
a  judge  in  vacation,  who  is  required  to  keep  no  record  of  the 
proceeding  before  him?  It  would  seem  to  be  attended  with 
insuperable  difficulties. 

If  the  judgment  is  final,  either  party  may  prosecute  a  writ 
of  error,  and,  upon  an  application  to  this  court  or  either  of 
its  members  in  vacation,  if  there  was  error  apparent  upon  the 
record,  a  supersedeas  would  be  granted.  By  this  means,  the 
party  having  the  prisoner  in  custody,  in  many  cases  could 
prevent  his  discharge,  until  a  trial  could  be  had  on  the  errors 
assigned,  and  thus  frustrate  the  design  of  the  law,  by  detain- 
ing the  party  in  custody  until  a  trial  of  the  accused  was  had, 
and  the  necessity  of  the  application  had  ceased  to  exist.  If  a 
writ  lies,  the  parties  may  preserve  the  evidence  on  the  hearing 
by  bill  of  exceptions,  and  assign  errors  as  in  ordinary  cases, 
either  to  the  admission  or  rejection  of  evidence,  or  on  the 
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finding  of  the  court.  These  seem  to  us  to  be  the  consequences 
resulting  from  holding  that  error  will  lie  in  this  proceeding. 
In  the  case  under  consideration,  by  the  provisions  of  the 
seventh  section  of  the  act,  the  party  might  be  again  impris- 
oned, under  a  legal  writ,  if  he  was  discharged  for  a 
[457*]  defect  in  the  *writ  under  which  he  was  arrested.  The 
same  may  be  said  of  the  judgment.  But  conceding 
that  the  plaintiff  has  lost  his  right  to  hold  the  body  of  the 
prisoner,  in  execution,  for  the  satisfaction  of  his  judgment, 
the  remedy  is  with  the  legislature  and  not  with  the  courts. 
The  court  below  had  no  power  to  discharge  the  prisoner,  as 
the  judgment  and  process  were  sufficient  to  warrant  his  deten- 
tion. The  sheriff  was  not  liable  for  costs,  and  the  court  be- 
low erred  in  rendering  a  judgment  against  him  for  their  col- 
lection, and  he  has  the  right  to  prosecute  a  writ  of  error  to 
reverse  that  judgment,  but  not  to  review  the  decision  dis- 
charging the  prisoner.  They  are,  in  effect,  if  not  in  fact,  two 
judgments.  One  on  the  application  for  the  discharge,  under 
the  habeas  corpus,  and  the  other  against  the  sheriff.  The 
judgment  for  costs,  therefore,  is  reversed,  but  the  judgment 
discharging  the  prisoner,  not  being  subject  to  review  on  error, 
cannot  be  either  reversed  or  affirmed. 


In  this  opinion,  Caton,  0.  J.,  concurred. 
Judgment  for  costs  reversed. 


*toj 


Breese,  J.  This  is  a  writ  of  error  to  the  circuit  court  of 
Cook  county  to  review  a  judgment  of  that  court  in  a  habeas 
corpus  case,  in  which  such  proceedings  were  had  that  the  re- 
lator was  discharged  from  imprisonment,  and  costs  adjudged 
against  the  plaintiff  in  error,  who  was  the  officer  having  him 
in  custody; 

The  majority  of  the  court,  while  they  entertain  the  writ, 
and  reverse  the  judgment  rendered  against  the  plaintiff  in 
error,  decide  that  a  writ  of  error  will  not  lie  in  a  habeas  cor- 
pus case.  If  this  be  so,  it  would  seem  to  me,  this  writ  should 
have  been  dismissed. 
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I  cannot,  after  the  most  mature  consideration,  whilst  con- 
curring in  reversing  the  judgment,  agree  with  the  majority, 
that  a  writ  of  error  will  not  lie.  It  may  be  laid  down  as  a 
principle  not  to  be  controverted,  that  a  final  judgment  of  an 
inferior  court  is  subject  to  review,  by  this  court,  on  a  writ  of 
error,  except  in  cases  where  the  legislature  has  other- 
wise provided.  This  writ  is  a  writ  of  right,  and  can-  [458*] 
not  be  refused  in  any  civil  case.  Whatever  may  be 
the  rule  in  a  case  of  habeas  corpus,  before  a  single  judge,  not 
sitting  as  a  court,  such  rule  can  have  no  application  to  a  judg- 
ment pronounced  by  a  court  of  record  at  one  of  its  regular 
terms,  as  this  was. 

The  majority  of  the  court  set  out  with  the  declaration  that, 
in  Great  Britain,  no  case  can  be  found  in  which  it  is  "  inti- 
mated "  that  a  writ  of  error  may  be  maintained  on  a  judg- 
ment of  a  court,  or  the  order  of  a  judge,  on  the  trial  of  a 
habeas  corpus.  We  have  nothing  to  do  with  the  decision  of  a 
single  judge  on  a  habeas  corpus.  That  is  a  question  not  now 
before  us.  That  no  case  can  be  found  in  which  it  is  "  inti- 
mated "  that  a  writ  of  error  will  not  lie  on  a  judgment  of  a 
court,  on  the  trial  of  a  habeas  corpus,  is  certainly  a  mistake. 
In  Queen  Anne's  time,  in  the  fourth  year  of  her  reign,  all 
England  was  excited  by  a  controversy  which  arose  between 
the  House  of  Lords  and  the  Commons,  growing  out  of  an 
election  of  burgesses  to  serve  in  parliament  for  the  borough 
of  Aylesbury.  One  Matthew  Ashby  commenced  an  action 
against  William  White,  and  others,  the  constables  of  Ayles- 
bury, for  not  receiving  his  vote  at  such  election.  The  case 
was  tried  in  the  Queen's  Bench,  and  judgment  being  rendered 
against  him,  he  sued  out  a  writ  of  error  to  the  House  of 
Lords,  where  the  judgment  was  reversed. 

The  Commons  regarded  these  proceedings  as  an  encroach- 
ment on  their  privilege,  and,  after  much  discussion,  they  not 
only  committed  Ashby,  but  passed  sundry  resolutions  going 
to  a  denial  of  the  right  of  any  tribunal  to  determine  any 
matter  relating  to  the  right  of  the  election  of  their  own  mem- 
bers.    Upon  these  proceedings,  the  Lords  resolved  that  Ashby 
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had  a  legal  right  to  vote;  that,  as  a  necessary  consequence 
thereof,  and  an  incident  inseparable  to  that  right,  he  must 
have  a  remedy  to  assert  and  maintain  it;  that  he  pursued  the 
proper  remedy,  and  is  supported  by  the  grounds  and  princi- 
ples of  the  ancient  common  law  of  England.  And  they 
further  resolved,  that  declaring  Ashby  guilty  of  a  breach  of 
the  privilege  of  the  House  of  Commons  for  prosecut- 
[459*]  ing  an  action  against  the  ^constables  for  not  receiving 
his  vote  at  an  election,  after  he  had,  in  the  known  and 
proper  method  of  law,  obtained  a  judgment  in  parliament  for 
recovery  of  his  damages,  is  an  unprecedented  attempt  upon 
the  judicature  of  parliament,  and  is,  in  effect,  to  subject  the 
law  of  England  to  the  votes  of  the  House  of  Commons.  And 
the  lords  further  resolve  that  the  deterring  electors  from  pros- 
ecuting actions,  in  the  ordinary  course  of  law,  when  they  are 
deprived  of  their  right  of  voting,  and  terrifying  attorneys, 
solicitors,  and  counselors,  and  sergeants  at  law,  from  solicit- 
ing, prosecuting  and  pleading  in  such  cases,  by  voting  their 
so  doing  to  be  a  breach  of  privilege  of  the  House  of  Commons, 
is  a  manifest  assuming  a  power  to  control  the  law,  to  hinder 
the  course  of  justice,  and  subject  the  property  of  Englishmen 
to  the  arbitrary  votes  of  the  House  of  Commons. 

The  course  taken  by  the  House  of  Commons  had  not  the 
effect  expected,  for  before  the  next  session  of  parliament,  not 
only  was  execution  taken  out  by  Ashby  on  his  judgment,  but 
actions  of  like  nature  were  brought  for  John  Paty  and  other 
inhabitants  of  Aylesbury  for  being  denied  their  votes  at  the 
same  election,  of  which  complaint  being  made  to  the  House 
of  Commons,  they  ordered  the  committal  of  the  attorney  and 
of  Paty  and  the  others,  for  this  alleged  breach  of  the  priv- 
ilege of  the  house,  and  they  were  committed  to  Newgate 
prison. 

The  prisoners  applied  for  and  obtained  a  writ  of  habeas 
corpus  out  of  the  Queen's  Bench,  and  three  of  the  judges, 
Gould,  Powys  and  Powell,  held,  against  Holt,  C.  J.,  that 
the  commitment  was  legal  and  they  were  remanded  to  prison. 
Paty  and  Oviat,  two  of  the  prisoners,  petitioned  the  queen  for 
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a  writ  of  error  in  order  to  bring  the  judgment  of  the  Court  of 
Queen's  Bench  before  her  majesty  in  parliament. 

The  queen  referred  this  petition  to  the  attorney  and  solicitor 
general,  and  afterward  to  all  the  judges  at  Serjeant's  Inn.  Of 
the  twelve  judges  who  met,  Holt,  C.  J.,  Trevor,  C.  J.,  Ward, 
C.  B.,  Blencowe,  Powts  and  Tract,  Justices,  were  of  opinion 
that  the  writ  of  error  was  a  writ  of  right  in  this  case,  and  that 
the  queen,  ex  debito  justitiw,  ought  to  grant  it;  and 
*JSTevill,  Powell  and  Gould,  Justices,  and  Bury,  [460*] 
Price  and  Smith,  Barons,  held,  that  the  writ  was  of 
grace  and  favor  and  not  of  right,  but  Nevill,  Powell,  Gould 
and  Burt  afterward  changed  their  opinions  and  agreed  with 
Holt,  C.  J.,  and  the  five  others.  And  they  say  in  their  re- 
sponse to  the  queen,  that  they  give  no  opinion  whether  a  writ 
of  error  lies  in  the  case,  because  it  is  proper  to  be  determined 
in  parliament,  where  the  writ  of  error  and  record  are  returned 
and  certified. 

The  House  of  Lords  thereafter,  in  an  address  to  her  majesty, 
take  up  the  various  propositions  contained  in  the  address  of 
the  house  to  the  queen,  and  as  to  their  opinion  that  no  writ 
of  error  lies  in  the  case,  the  lords  affirmed,  with  great  assur- 
ance, that  by  their  constitution,  the  commons  had  no  right  to 
determine  whether  that  was  so  or  not;  the  right  of  judgment, 
when  a  writ  of  error  is  brought,  is,  by  law,  intrusted  to  that 
court  to  which  the  writ  is  directed,  and  therefore  they  would 
say  nothing  then  in  an  extra  judicial  way,  and  before  the 
proper  time,  as  to  that  point  whether  a  writ  of  error  brought 
upon  a  judgment  for  remanding  prisoners  upon  a  habeas  cor- 
pus can  be  maintained.  Whether  the  writs  of  error  ought  to 
be  granted,  or  what  ought  to  be  done  upon  them  afterward, 
are  very  different  things,  the  only  matter  under  her  majesty's 
consideration  being,  whether  in  right  and  practice  the  peti- 
tioners are  not  entitled  to  have  the  writ  of  error  granted. 
That  it  is  a  writ  of  right  in  all  other  cases,  except  felony  and 
treason,  has  been  affirmed  in  the  law  books,  is  verified  by  the 
constant  practice,  and  is  the  opinion  of  all  your  present  judges, 
except  Mr.  Baron  Price  and  Mr.  Baron  Smith. 
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The  address  concludes  in  this  way: 

"We  humbly  conclude,  with  acquainting  your  majesty,  that 
we  have  been  informed  by  the  petition  of  two  of  the  prisoners, 
that  they  have  been  long  delayed,  though  they  have  made 
their  application  in  due  manner  for  writs  of  error.  We  are 
under  a  necessary  obligation,  for  the  sake  of  justice  and  assert- 
ing the  judicature  of  parliament,  to  make  this  humble  address 
to  your  majesty,  that  no  importunity  of  the  House  of  Com- 
mons, nor  any  other  consideration  whatever,  may  pre- 
[461*]  vail  with  *your  majesty,  to  suffer  a  stop  to  be  put  to 
the  known  course  of  justice,  but  that  you  will  be  pleased 
to  give  effectual  orders  for  the  immediate  issuing  of  the  writ 
or  error." 

To  which  her  majesty  the  same  day  returned  this  answer. 
"  My  lords,  I  should  have  granted  the  writ  of  error  desired  in 
this  address,  but  finding  an  absolute  necessity  of  putting  an 
immediate  end  to  this  session,  I  am  sensible  there  could  have 
been  no  further  proceeding  upon  that  matter."  14  Howell's 
State  Trials,  695-887. 

The  same  day  the  queen  prorogued  the  parliament,  which 
put  an  end  to  the  matter,  but  sufficient  is  shown,  that  the 
House  of  Lords  more  than  "  intimated  "  that  the  writ  of  error 
would  lie  on  a  judgment  on  habeas  corpus. 

It  is  said  the  prorogation  was  at  the  instance  of  the  com- 
mons, in  order  to  prevent  the  House  of  Lords  from  hearing  the 
cases  on  a  writ  of  error,  which  they  would  have  done,  seems 
indeed  a  fair  inference.  These  cases  are  reported  at  length  in 
14  State  Trials,  above  cited,  and  Paty's  case  more  briefly  in 
1  Lord  Kaymond,  1106,  and  2  Salkeld,  503. 

To  show  that  it  is  settled  in  England,  the  case  of  The  City 
of  London,  4  Coke,  395,1  is  cited.  That  was  a  case  where  one 
James  Wagoner  was  under  arrest  for  the  penalty  in  a  by-law, 
and  on  habeas  corpus  brought  by  him  and  return  thereto,  it 
was  objected  that  the  return  consisted  much  in  recital,  which 


1 8  Co.,  121.    The  above  is  evidently  a  wrong  citation.    Part  8  is  usually 
bound  in  vol.  4.    [Ed. 
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ought  to  have  been  directly  and  certainly  alleged,  to  which 
the  court  answered  and  resolved,  that  this  is  not  on  a  de- 
murrer on  law,  hut  a  return  on  a  writ  of  privilege,  upon 
which  no  issue  can  be  taken  or  demurrer  joined,  neither  upon 
our  award  herein  doth  any  writ  of  error  lie;  and,  therefore, 
the  return  is  no  other  but  to  inform  the  court  of  the  truth  of 
the  matter  in  which  such  a  precise  certainty  is  not  required 
as  in  pleading. 

I  submit,  the  question  whether  or  not  a  writ  of  error  would 
lie  was  not  the  question  before  the  court.  It  was  the  suffi- 
ciency of  the  return  to  the  writ  of  habeas  corpus.  What  was 
said  upon  the  point  not  then  before  the  court  was  mere  obiter 
dictum. 

*This  is  the  only  case  the  court  can  find  decided  by  [462*] 
an  English  court,  in  which  it  was  said  a  writ  of  error 
would  not  lie,  and  that  question  not  being  a  point  in  the  case. 

The  case  of  The  King  v.  The  Dean  and  the  Chapter  of 
Trinity  College,  8  Modern,  27,  was  a  case  of  mandamus, 
where  the  court  say  it  is  against  the  nature  of  a  writ  of  error 
to  lie  on  any  judgment,  but  in  cases  where  an  issue  be  joined 
and  tried,  or  when  judgment  may  be  had  upon  demurrer  and 
joinder  in  demurrer;  and,  therefore,  it  will  not  lie  on  a  judg- 
ment for  a  procedendo,  nor  on  the  return  of  a  habeas  corpus. 

If  this  be  the  test,  then  it  is  clear  a  writ  of  error  will  lie  in 
this  state,  because  an  issue  can  be  made  up  and  tried  on  the 
return,  or  the  return  may  be  demurred  to,  and  this  by  section 
3  of  our  statute.     Habeas  Corpus  Act,  Scates'  Comp.,  808. 

The  doctrine  in  Comyn's  Digest  is  not  questioned  that  a 
writ  of  error  will  not  lie  on  a  habeas  corpus  denied,  for  the 
application  for  the  writ  may  be  repeated  again  and  again,  and 
before  different  judges. 

I  have  given  the  whole  history  of  the  case  of  The  Queen  v. 
Paty,  2  Salk.,  503;  the  decision  in  which,  it  seems  to  me, 
does  not  strengthen  the  court  in  the  conclusion  it  has  reached. 

There  is  no  case  right  on  the  point  to  be  found  in  the  Eng- 
lish books,  and  I  am  therefore  correct  in  saying  the  question 
has  not  been  decided  in  that  country.     That  the  courts  of  that 
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country  have  decided  that  error  will  not  lie  to  reverse  a  judg- 
ment, imposing  a  fine  for  a  contempt  of  court,  may  be  so,  I 
have  not  examined,  but  this  court  has  decided  it  will  lie. 
Stewart  v.  The  People,  3  Scam.,  402. 

As  to  the  American  authorities  ou  the  question,  cited  by 
the  court,  I  have  examined  them  all,  except  the  case  from  5th 
Alabama,  which  book  is  not  within  my  reach. 

The  case  of  Russell  v.  The  Commonwealth,  1  Penn.  (Penrose 
and  Watts),  82,  was  a  writ  of  error  to  Bedford  county  to  remove 
the  record  and  proceedings  upon  a  habeas  corpus  which  issued 
to  James  M.  Russell  for  the  body  of  Charity  Bogden.  The 
cause  was  submitted  without  argument,  and  the  writ  was 
quashed  on  the  ground,  without  assigning  any  reasons, 
[463*]  that  no  *writ  of  error  would  lie  to  remove  a  judgment 
upon  a  habeas  corpus.  Commonwealth  v.  Jones,  3 
Serg.  &  Rawle,  158,  was  a  case  in  which  this  question  did  not 
arise  in  any  shape.  It  was  a  case  of  the  validity  of  the  in- 
dentures of  an  infant  apprentice,  wherein  Mr.  Justice  Duncan, 
at  the  close  of  his  opinion,  says,  "  it  may  be  proper  to  state, 
that  the  decision  of  remanding  on  habeas  corpus,  is  not  final. 
It  would  be  against  the  policy  of  our  laws,  affording  as  they 
do  so  just  a  protection  to  the  liberty  of  every  citizen,  that  the 
opinion  of  one  judge  or  of  one  court  should  be  conclusive  on 
the  party."  He-  then  observes  as  printed,  "As  no  writ  of 
error  will  lie,  the  party  has  a  right  before  he  is  finally  con- 
cluded, to  the  judgment  of  this  court,  the  court  of  last  resort." 
"  No  "  is  clearly  a  misprint  for  "  A,"  for  how  could  the  judg- 
ment of  the  court  in  the  last  resort  be  had,  except  by  writ  of 
error,  an  appeal  not  being  held  to  lie  in  such  case. 

Bell  v.  Maryland,  4  Gill,  301,  decides  that  under  this  act 
of  1785,  an  appeal  will  not  lie  from  an  order  of  the  county 
court  dismissing  an  application  for  a  habeas  corpus.  The  rea- 
son is  obvious,  I  think,  as  the  party  can  apply  to  another  court 
or  judge,  until  he  has  exhausted  the  judicial  power  in  this 
regard,  of  the  whole  state.  Baron  Comyn  lays  it  down  that 
it  will  not  lie  for  a  denial  of  the  writ. 

Jones  v.  Timberlake,  6  Rand.,  680,  decides  that  on  a  habeas 
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corpus  sued  out  by  a  person  arrested  on  an  escape  warrant,  if 
it  be  proved  the  justice  who  issued  it  was  a  justice  at  the 
time  of  issuing  it,  the  prisoner  ought  to  be  remanded.  The 
note  to  the  case  on  which  the  court  relies  as  authority  is  sim- 
ply this:  "Note  —  The  petitioner  afterward  applied  to  the 
Court  of  Appeals  for  a  writ  of  error  to  this  judgment,  which 
that  court  refused."  Why  it  was  refused  is  not  stated;  prob- 
ably because  the  Court  of  Appeals  saw  no  error  in  the  judg- 
ment of  the  general  court,  and  therefore  refused  the  writ. 

The  case  of  State  v.  Shirty,  9  Sm.  &  Mar.,  383,  was  brought 
up  by  appeal,  and  the  court  say  the  appeal  must  be  dismissed; 
it  is  not  authorized  by  law.      There  is  no  mode  of 
^bringing  to  this  court  for  revisal  the  judgment  of  a  [464*] 
judge  on  a  writ  of  habeas  corpus,  hut  by  means  of  a 
writ  of  error. 

How  v.  The  State,  9  Mo.,  690,  decides  that  an  appeal  will 
not  lie  on  the  order  of  a  circuit  court  remanding  a  prisoner, 
for  the  reason  that  the  order  is  not  final,  as  the  prisoner  can 
make  repeated  applications  for  the  writ. 

Ex  parte  Mitchell,  1  La.  An.,  413,  decides  an  appeal  will 
not  lie  in  such  case,  as  the  judgment  is  not  a  final  one. 

Weddingtorh  v.  Sloan,  15  B.  Mon.,  14T,  decides  only  that 
under  the  statute  of  Kentucky,  an  appeal  will  not  lie  in  the 
case  of  a  habeas  corpus. 

Ex  parte  Perkins,  2  Cal.,  430,  decides  that  under  the  act  of 
1850,  vesting  the  power  of  hearing  and  determining  writs  of 
habeas  corpus  in  the  judge  of  every  court  of  record  in  the 
state,  makes  it  a  mere  chamber  proceeding,  and  that  the  final 
determination  is  not  that  of  a  court,  but  the  simple  order  of  a 
judge  not  appealable  from,  or  subject  to  review. 

These  are  all  the  cases  cited,  and  were  all  cases  of  appeal, 
except  the  case  in  Penrose  and  Watts,  in  which  no  reason  is 
assigned  for  the  decision  of  the  court.  The  Missouri  case  and 
the  California  case,  though  brought  up  by  appeal,  decided 
against  any  supervisory  power  by  an  appellate  court,  and  are 
in  point. 

The  court  is  certainly  mistaken  when  they  say,  "  thus  it  is 
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seen  that  the  highest  tribunals  of  eight  states  of  the  Union, 
have  declared  that  a  writ  of  error  cannot  be  maintained  in 
such  a  case."  Those  states  have  not  so  decided,  as  the  cases 
show.  Appeals  are  allowed  by  statute,  and  can  be  had,  in  no 
case,  unless  so  allowed.  Writs  of  error  are  writs  of  right,  and 
cannot  be  refused  in  any  civil  case.  It  may  be  well  said,  an 
appeal  will  not  lie  in  a  given  case,  because  there  is  no  statute 
allowing  it.  It  cannot  be  so  said  of  the  writ  of  error.  One  is 
a  favor  granted  by  statute,  the  other  a  right  in  all  cases,  civil 
and  criminal,  except  in  capital  cases,  and  derived  from  the 
common  law.     They  are  different  modes  of  bringing  cases  into 

this  court.  Bowers  v.  Green,  1  Scam.,  42. 
[465*]  The  court  also  say,  that  independent  of  authority, 
they  are  unable  on  principle  and  reason  to  admit  the 
writ  can  be  allowed,  until  it  is  authorized  by  the  legislature. 
And  the  court  further  say,  the  writ  will  not  lie  at  the  common 
law  to  review  a  judgment  awarding  a  peremptory  mandamus, 
or  procedendo,  or  the  denial  of  a  prohibition.  Now,  it  has 
been  expressly  decided  by  the  supreme  court  of  the  United 
States,  in  the  case  of  The  Columbian  Insurance  Co.  v.  Wheel- 
wright et  al.,  7  Wheaton,  533,  that  error  would  lie  upon  the 
award  of  a  peremptory  mandamus.  So  in  the  case  of  Kendall 
v.  The  United  States,  12  Peters,  524. 

In  the  case  of  Weston  et  al.  v.  The  City  Council  of  Charles- 
ton, 2  id.,  449,  it  was  decided  that  this  writ  might  be  brought 
upon  a  denial  to  grant  a  prohibition. 

In  the  case  of  The  United  States  v.  Booth,  21  How.,  506,  a 
writ  of  error  to  the  judgment  of  the  supreme  court  of  Wis- 
consin, in  a  habeas  corpus  case,  was  entertained  by  the  supreme 
court  of  the  United  States,  and  the  judgment  of  the  state 
court  reversed.  I  find  no  act  of  congress  granting  this  writ 
in  these  cases,  nor  is  any  referred  to  by  the  court.  Jurisdic- 
tion was  entertained,  in  virtue  of  their  common  law  powers 
as  a  court. 

Congress  did  pass  an  act  in  August,  1842,  giving  to  subjects 
or  citizens  of  a  foreign  state,  who  might  be  in  custody  in  this 
country,  the  writ  of   habeas  corpus  and  the  right  to  appeal 
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from  the  decision  of  any  justice  or  judge  to  the  circuit  court 
of  the  United  States  of  the  proper  district,  and  from  the  cir- 
cuit court  to  the  supreme  court.  5  TJ.  S.  Stat,  at  Large,  539. 
This  statute  has  no  application  to  this  case.  It  J  eaves  our  cit- 
izens as  they  were  at  the  common  law,  with  the  right  to  pros- 
ecute a  writ  of  error. 

Why  will  not  a  writ  of  error  lie? 

The  reason  is  said  to  be,  that  the  judgment  is  not  final  —  it 
is  merely  an  interlocutory  order.  Is  this  so  ?  Is  not  the  judg- 
ment in  the  proceedings  on  habeas  corpus,  depriving  one  party 
of  his  legal  remedy,  and  subjecting  another  to  a  judgment  for 
costs,  a  final  judgment  in  that  case?  What  element  is 
wanting  *to  make  it  final?  The  party  bringing  the  [466*] 
case  here  has  a  final  judgment  against  him  for  costs, 
and  the  court  sustains  the  writ,  yet,  at  the  same  time,  they  say 
a  writ  of  error  will  not  lie  from  a  proceeding  on  habeas  corpus, 
because  it  is  not  final.  But  this  court  did  have  a  case  on  ha- 
beas  corpus  brought  to  it  by  writ  of  error,  and  decided  it  on 
the  merits.  It  is  the  case  of  The  People  ex  rel.  Philmot  v. 
Hessvrtg,  28  111.,  410. 

It  will  be  conceded,  that  all  proceedings  of  inferior  courts, 
which  conclusively  affect  the  rights  or  property  of  persons, 
ought  to  be  subject  to  the  revision  or  correction  of  a  higher 
tribunal.  The  grant  of  jurisdiction  to  this  court  is  very  com- 
prehensive. It  has  final  and  conclusive  jurisdiction  of  all 
matters  of  appeal,  error  or  complaints,  from  the  judgments  or 
decrees  of  any  of  the  circuit  courts,  and  from  such  other  in- 
ferior courts  as  may  be  established  by  law,  in  all  matters  of 
law  and  equity,  wherein  the  rules  of  law  or  principles  of 
equity  appear  from  the  files,  records  or  exhibits  of  any  such 
court,  to  have  been  erroneously  adjudged  and  determined. 
Scates'  Comp.,  616. 

"  All  matters  of  law,"  wherein  there  shall  have  been  mis- 
judgment  or  erroneous  determination,  can  be  reviewed  by  this 
court. 

In  this  case,  the  investigation  was  had  before  the  circuit 
court,  a  regular  judgment  entered  up,  and  a  full  record  made 
Vol.  XXXII.— 23  353 


467  OTTAWA, 

Hammond  vs.  The  People. 

of  the  proceedings.  That  court  did  all  it  had  the  power  to  do 
in  the  case,  and  recorded  its  acts.  It  put  an  end  to  the  case, 
so  far  as  it  had  the  power  to  do,  and  it  must,  like  all  other 
cases,  be  subject  to  the  revision  of  this  court  by  writ  of  error. 
A  habeas  corpus  is  a  writ  of  right ;  and  in  a  case  affecting  the 
liberty  of  a  citizen,  and  the  remedies  provided  by  law  for  the 
redress  of  grievances  or  the  satisfaction  of  judgments,  what 
good  reason  has  been  or  can  be  assigned,  why  a  writ  of  error 
should  not  lie?  Is  there  no  judgment  in  the  case?  Black- 
stone  says,  a  judgment  is  a  sentence  of  the  law  pronounced 
by  the  court  on  the  matter  contained  in  the  record.  3  Bl. 
Com.,  395.  This  is,  therefore,  a  technical  and  formal 
[467*]  judgment,  and  *the  circuit  court  did  all  that  it  was  in 

its  power  to  do  in  the  case,  and  rendered  a  final  judg- 
ment. 

The  case  of  the  Commonwealth  v.  Jones,  3  Serg.  &  Rawle, 
158,  cited  by  the  court,  favors  the  view  I  take,  at  least  so  far 
as  the  opinion  of  Mr.  Justice  Duncan  is  worthy  of  regard,  and 
all  will  admit  that  it  is.  He  says  in  that  case,  "  it  may  be 
proper  to  state,  that  the  decision  of  remanding,  on  habeas  cor- 
pus,  is  not  final.  It  would  be  against  the  policy  of  our  laws, 
affording,  as  they  do,  so  just  a  protection  to  the  liberty  of 
every  citizen,  that  the  opinion  of  one  judge,  or  of  one  court, 
should  be  conclusive  on  the  party." 

In  the  case  before  us,  the  validity  of  the  ca.  sa.  was  the 
only  question  before  the  circuit  court,  and  that  question  was 
definitely  settled,  for  the  court  adjudged  that  the  arrest  was 
illegal,  and  the  defendant,  the  sheriff  and  plaintiff  here,  was 
commanded  to  release  the  relator  from  custody,  and  that  the 
defendant  pay  the  costs  of  the  proceeding,  and  that  the  peo- 
ple, on  the  relation  aforesaid,  have  execution  therefor.  A  bill 
of  exceptions  was  taken. 

If  this  be  not  a  final  judgment  in  that  case,  it  is  difficult  to 
perceive  what  would  be  such  a  judgment.  All  the  questions 
of  law  presented  by  the  sheriff's  return  were  fully  determined. 
This  cannot  be  denied. 

By  reversing  the  judgment,  as  the  court  has  done,  the  court 
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lias  allowed  the  writ  of  error  in  a  habeas  corpus  case,  and  thus 
furnished  authority  against  its  own  decision. 

But  we  are  not  without  authority  of  the  highest  kind,  upon 
the  very  point,  and  the  conclusion  reached,  after  the  most 
laborious  examination,  and  able  and  elaborate  arguments,  that 
a  writ  of  error  will  lie  in  proceedings  on  a  habeas  corpus. 

It  is  the  case  of  Yates  v.  The  People,  decided  by  the  Court 
of  Errors  of  New  York,  and  reported  in  6  Johns.,  338  to  352. 
It  appears  that  Yates,  who  was  a  master  in  chancery,  had  been 
committed  by  the  chancellor  for  malpractice  and  contempt. 
A  judge  of  the  supreme  court,  in  vacation,  discharged  him  on 
habeas  corpus,  and  the  chancellor  again  committed  him  on  the 
same  charge.  An  application  was  made  to  the  supreme 
cOurt  *for  a  habeas  corpus,  which  was  denied,  and  the  [468*] 
case  taken  by  writ  of  error  to  the  court  of  errors,  the 
court  of  last  resort.  That  court  held,  that  a  writ  of  error 
would  lie  from  the  judgment  of  the  supreme  court,  remanding 
a  prisoner  brought  before  it  on  habeas  corpus.  Such  a  decis- 
ion, directly  on  the  point,  is  worth  more  than  all  the  intima- 
tions, queries  and  half-way  opinions  of  the  British  courts,  or 
of  other  courts  deciding  differently,  without  any  or  with  but 
slight  discussion.  The  fact  that  the  legislature  of  New  York 
afterward  passed  an  act  allowing  the  writ  of  error  in  such  cases 
does  not  detract  from  the  conclusive  force  of  the  decision. 
That  was  the  law  of  the  state,  without  an  act  of  the  legisla- 
ture, and  the  act  gave  it  no  additional  potency. 

It  is  unnecessary  to  state  the  arguments  of  the  judges  and 
senators,  delivering  opinions  in  that  case.  Those  in  favor  of 
the  writ,  especially  the  arguments  of  Senator  Clinton,  cannot, 
I  think,  be  read  without  a  conviction  that  they  are  the  result 
of  calm  deliberation,  inspired  by  a  sense  of  justice  and  by  the 
consciousness  of  the  high  duty  of  the  court,  to  protect  the  citi- 
zen by  the  full  exercise  of  their  constitutional  power,  in  his 
right  to  personal  liberty. 

Another  case  exactly  in  point,  as  I  conceive,  is  the  case  Ex 
parte  Edward  Lafonta,  2  Kob.  (La.),  495.  It  was  an  appeal 
from  the  district  court  of  the  first  district.     The  case  was  this: 
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The  appellants,  Bruce  and  Hayes,  were  the  special  bail  in  Mas- 
sachusetts of  Lafonta,  where  he  had  been  arrested  on  a  ca.  sa., 
for  debt.  Immediately  after  the  execution  of  the  bail  bond, 
Lafonta  came  to  New  Orleans.  The  appellants  there  obtained 
a  bail  piece,  on  which  the  sheriff  arrested  him,  to  be  delivered 
to  his  bail  in  order  that  they  might  surrender  him  in  the  court 
of  Massachusetts  in  their  discharge. 

Lafonta  obtained  a  writ  of  habeas  corpus  from  the  district 
court,  on  which  he  was  discharged.  Bruce  and  Hayes  ap- 
pealed to  the  supreme  court,  where  it  was  ordered  that  the 
judgment  discharging  him  should  be  reversed,  and  that  he  re 
main  in  the  keeping  and  custody  of  the  appellants,  his  bail, 
and  that  he  pay  the  costs  in  both  courts.  No  allusion 
[469*]  is  made  in  the  case  *to  any  statute  of  Louisiana,  au- 
thorizing the  appeal,  but  the  case  was  decided  on  com- 
mon law  principles.  It  is  a  case  very  much  like  this,  both 
being  arrested  on  civil  process  for  debt,  and  both  discharged 
by  the  court. 

There  is  still  another  case  entitled  to  the  highest  consider- 
ation, in  which,  although  owing  to  a  decision  of  the  court,  the 
writ  of  error  was  dismissed,  the  strongest  arguments  by  most 
learned  judges  can  be  found  in  its  favor.  It  is  the  case  of 
Holmes  v.  Jennison  et  al.,  14  Pet.,  540. 

The  case  was  briefly  this :  Holmes,  having  been  indicted  in 
Lower  Canada  for  a  felony,  fled  to  the  state  of  Yermont.  An 
agent  of  the  Canadian  authority  came  to  Yermont  to  get 
Holmes  into  his  custody,  and  for  that  purpose,  applied  to  Jen- 
nison, then  governor  of  that  state,  for  a  warrant  for  his  ap- 
prehension, which  the  governor  issued  and  placed  in  the  hands 
of  Starkweather,  the  other  defendant,  then  sheriff  of  Washing- 
ton county,  to  be  executed.  Holmes  was  arrested  on  the  war- 
rant and  placed  in  jail.  He  petitioned  the  supreme  court  of 
Yermont,  setting  forth  the  facts,  for  a  writ  of  habeas  corpus. 
The  writ  was  issued,  and  on  the  hearing,  the  motion  to  dis- 
charge the  prisoner  upon  the  ground  of  the  insufficiency  of 
the  cause  alleged  for  his  detention,  as  being  at  variance  with 
the  provisions  of  the  constitution  of  the  United  States,  was 
356 


APKIL  TERM,  1863.  470 

Hammond  vs.  The  People. 

denied,  and  the  prisoner  remanded,  to   be  delivered  to  the 
authority  of  Canada. 

The  judgment  of  the  court  was  in  the  following  words: 
"  Wherefore,  after  a  full  hearing  of  the  parties,  and  all  and 
singular,  the  premises  aforesaid  being  seen  and  fully  ex- 
amined, it  is  adjudged  by  the  court  here,  that  the  aforesaid 
cause  of  detention  and  imprisonment  of  the  said  George 
Holmes  is  good  and  sufficient  in  law,  and  that  he  be  remanded 
and  held  accordingly  under  the  process  set  forth  in  the  return 
to  this  writ  of  habeas  corpus." 

Holmes  prosecuted  a  writ  of  error  to  the  supreme  court  of 
the  United  States,  under  the  twenty-fifth  section  of  the  judi- 
ciary act  of  1789. 

Chief  Justice  Taney  delivered  the  opinion  of  himself,  of  Mr 
Justice  Story,  McLean  and  Wayne,  in  which  they  say 
the  ^judgment  of  the  supreme  court  of  Yermont  was  [470*] 
"  a  final  judgment "  "  in  a  suit "  within  the  meaning  of 
the  act  above  cited. 

In  discussing  the  meaning  of  the  word  "  final,"  they  refer 
to  the  case  of  Weston  et  al.  v.  The  City  Council  of  Charles- 
ton, 2  Pet.,  464,  which  I  have  before  cited  for  another  pur- 
pose, and  say,  "  if  the  word  final  was  applicable  to  those 
judgments  and  decrees  only,  in  which  the  right  was  finally 
decided,  and  could  never  again  be  litigated  between  the  parties, 
the  provisions  of  the  section  (25th  sec.)  would  be  confined 
within  much  narrower  limits  than  the  words  import,  or  than 
congress  could  have  intended.  Judgments  in  actions  of  eject- 
ment, and  decrees  in  chancery  dismissing  a  bill  without  pre- 
judice, however  deeply  they  might  affect  rights  protected  by 
the  constitution,  laws,  or  treaties  of  the  United  States,  would 
not  be  subject  to  the  revision  of  this  court.  A  prohibition 
might  issue,  restraining  a  collector  from  collecting  duties ;  and 
this  court  would  not  revise  and  correct  the  judgment.  The 
word  'final'  must  be  understood  in  the  section  under  con- 
sideration, as  applying  to  all  judgments  and  decrees  which  de- 
termine the  particular  cause."  They  then  proceed  to  argue 
that  the  proceedings  before  the  supreme  court  of  Yermont, 
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were  "  a  suit  "  within  the  meaning  of  the  act  of  congress, 
that  the  judgment  was  "final"  and,  therefore,  the  plaintiff  in 
error  was  entitled  to  have  it  reexamined  in  the  supreme  court 
by  writ  of  error. 

Although  the  writ  of  error  was  dismissed,  owing  to  a  di- 
vision of  the  court,  the  argument  in  its  favor  is  entitled  to  the 
highest  consideration,  and  is  overpowering,  with  me. 

The  gravest  questions  imaginable  may  come  up  on  a  habeas 
corpus ,  involving  the  dearest  interests  of  the  citizen,  and  as 
Mr.  Justice  Duncan  said,  in  the  case  of  the  Commonwealth  v. 
Jones,  3  Serg.  &  Rawle,  it  is  against  the  policy  of  our  laws, 
affording,  as  they  do,  so  just  a  protection  to  the  liberty  of 
every  citizen,  that  the  opinion  of  one  judge,  or  of  one  court 
should  be  conclusive  on  the  party.  A  power  of  review  should 
be  lodged  somewhere,  and,  under  the  forms  of  our  government, 
such  power  is  thought  to  be  safely  reposed  in  the  highest  judi- 
cial tribunal  known  to  its  constitution. 
[471*]  *It  was,  in  my  judgment,  the  well  considered  inten- 
tion of  the  constitution,  to  give  to  the  supreme  court 
of  the  state,  a  controlling  power  over  the  decisions  of  all  other 
courts,  which  might  affect,  not  only  the  property  rights,  but 
all  the  rights  and  interests  of  the  citizen.  The  protection  of 
personal  liberty  demands  as  strong  guards  as  the  protection  of 
property,  and  while  it  is  not  denied,  a  party  may  pursue  his 
redress  in  this  court,  when  his  rights  to  property  are  assailed, 
is  it  just,  when  his  liberty  is  attacked,  he  should  be  bound  by 
a  single  decision  ? 

A  system  of  jurisprudence  not  recognizing  this  right  to 
carry  a  question  of  personal  liberty,  dearer  to  most  men  than 
accumulated  wealth,  to  the  highest  court,  for  final  adjudica- 
tion, is  unworthy  a  free  people,  and  undeserving  the  highly- 
wrought  eulogiums  so  lavishly  bestowed  upon  it  in  every 
forum,  in  essays,  and  in  popular  harangues. 

But  it  may  be  said,  this  right  to  a  writ  of  error  is  a  two- 
edged  weapon,  as  this  case  exemplifies.     By  a  writ  of  error, 
in  favor  of  the  people,  or  other  interested  party,  the  person 
suing  it  out  may  be  kept  in  confinement  until  the  errors  can 
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be  heard  and  determined.  That  could  not  be,  unless  the  writ 
should  be  made  a  supersedeas.  But  suppose  he  is  delayed? 
Is  he  not  bound  by  the  laws,  innocent  or  guilty,  and  must  not 
every  man  await  the  sometimes  tardy  process  of  the  law?  In 
all  judicial  proceedings,  where  any  right  is  pursued,  there  is 
necessarily,  some  delay.  It  is  far  better  this  inconvenience 
should  be  suffered,  by  allowing  the  writ,  than  that  an  innocent 
person  should  remain  without  redress,  the  victim  of  arbitrary 
power,  alike  implacable  and  relentless. 

A  few  remarks  on  the  points  of  the  original  case. 

The  petition  for  the  habeas  corpus  is  artfully  drawn.  There 
is  no  averment  in  it,  that  the  petitioner  could  not  speak,  and 
did  not  understand  the  English  language  perfectly  well. 
There  is  no  denial  in  it,  that  he  was  not  summoned  to  appear 
before  the  justice  of  the  peace  who  rendered  the  judgment, 
or  that  he  had  knowledge  of  the  judgment.  There  is  no  de- 
nial that  he  is  not  the  Joseph  against  whom  the  judgment  was 
rendered,  and  the  ca.  sa.  was  issued.  The  petition 
seems  *to  be  founded  on  the  presumed  error  of  the  [472*] 
justice  in  entering  of  a  judgment  against  him,  who 
was  the  real  party  to  the  judgment,  because  of  some  supposed 
informality  or  illegality,  and  on  account  of  which,  he  seeks, 
by  the  writ  of  habeas  corpus,  to  reverse  the  judgment  and 
procure  his  discharge  from  the  consequences  of  it.  The  de- 
cision of  the  court  recites  the  fact,  that  he,  the  petitioner,  was 
the  party  on  whom  the  summons  was  served.  What,  under 
the  circumstances,  was  it  his  duty  to  have  done?  It  was  to 
have  appeared  and  pleaded  the  misnomer  in  abatement  of  the 
suit,  and  given  his  name  in  full.  It  cannot  be  denied,  and  the 
relator  does  not  deny,  that  his  name  was  Joseph;  in  fact  he 
admits  that  was  his  given  name,  but  alleges  his  family  name 
was  Yacaro,  and  as  he  was  sued  by  the  one,  without  the  ad- 
dition of  the  other,  he  ought  to  be  discharged,  and  at  the 
same  time,  he  does  not  deny  the  justice  of  the  judgment 
against  him.  This  judgment  could  be  pleaded  in  bar  of 
another  suit  for  the  same  cause  against  Joseph  Yacaro. 

There  was  no  question  made  before  the  circuit,  or  decided 

359 


473  OTTAWA, 


Hammond  vs.  The  People. 


by  it,  as  to  the  jurisdiction  of  the  justice  of  the  peace,  to  ren- 
der the  judgment  or  to  issue  the  ca.  sa.,  or  as  to  the  regularity 
of  any  of  the  proceedings  before  him.  The  only  question  was, 
whether  the  ca.  so,.,  being  against  Joseph,  could  be  executed 
on  Joseph  Yacaro,  who  was  the  party  summoned  by  the  name 
of  Joseph,  and  the  real  party  in  the  suit. 

It  is  apparent,  the  judgment  rendered  by  the  justice  of  the 
peace  was  not  a  void  judgment.  He  had  unquestioned  juris- 
diction over  the  subject  matter  of  the  suit,  and  over  the  per- 
son of  the  defendant,  though  sued  by  a  wrong  name,  or  rather 
by  a  portion  only  of  his  full  name,  and  if,  under  such  circum- 
stances, it  was  error  for  the  magistrate  to  render  a  judgment, 
the  remedy  to  correct  it  was  by  appeal.  Upon  the  writ  of 
habeas  corpus,  the  circuit  court  had  no  power  to  look  beyond 
the  judgment,  reexamine  the  grounds  on  which  it  was  ren- 
dered, and  practically  reverse  it,  for  such  is  the  effect  if  the  ca. 
sa.,  issued  upon  it,  is  held  to  be  a  nullity.  Ex  parte  Watkins, 
3  Peters,  202.  Imprisonment,  under  a  judgment,  the  court 
say,  cannot  be  unlawful,  unless  that  judgment  be  an 
[*4:73]  ^absolute  nullity,  and  it  is  not  a  nullity  if  the  court 
rendering  it  had  jurisdiction,  although  it  should  be  er 
roneous.     Id.,  203. 

The  circuit  court  had,  therefore,  no  power  to  declare  either 
the  execution  or  judgment  void.  It  had  no  discretion  in  the 
case,  for,  by  the  clear  and  unequivocal  words  of  section  three 
of  the  habeas  corpus  act,  the  petitioner  being  in  custody  by 
virtue  of  process  of  a  legally  constituted  court,  he  could  be 
discharged  only  for  some  one  of  the  seven  causes  therein 
specified,  not  one  of  which  existed  in  this  case.  Scates' 
Comp.,  808. 

In  the  case  of  Kellogg,  Ex  parte,  6  Yt.,  511,  Collamer,  J., 
in  delivering  the  opinion  of  the  court,  said,  that  matter  in 
abatement,  if  there  be  notice  to  the  defendant  in  fact,  is 
waived  if  not  pleaded,  and  cannot  be  assigned  for  error;  and 
that  habeas  corpus  is  not  a  proceeding  to  set  aside  an  irregu- 
lar or  an  erroneous  judgment.  To  discharge  the  prisoners 
would  deprive  the  creditor  of  enforcing  his  judgment,  and  at 
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the  same  time  leave  the  judgment  in  full  force  and  unreversed. 
The  execution  could  only  be  treated  as  void  when  the  judg- 
ment is  void.  This  is  never  the  case  when  the  court  has 
jurisdiction  of  the  subject  matter,  and  the  parties,  especially, 
if  the  defendant  has  had  actual  and  timely  notice.  Bell  v. 
Maryland,  4  Gill,  301,  cited  by  the  majority,  in  their  opinion, 
is  to  the  same  effect. 

The  case  of  Guinard  v.  Hey  singer,  15  111.,  288,  is  in  point. 
The  misnomer,  there  being  personal  service  on  the  real  party, 
was  matter  in  abatement  only. 

I  am,  therefore,  of  the  opinion  that  a  writ  of  error  lies  in 
the  case,  and  that  the  circuit  court  erred  in  discharging  the 
relator,  and  that  he  ought  to  be  remanded. 


*Robeets  et  al.,  Trustees,  etc.,  vs.  Fahs  et  al.      [474*] 

€osts:  Bond  for,  must  be  filed  by  nonresident  plaintiff  in  error. 
The  statute  *  (Rev.  Stat.,  1845,  p.  126 ;  Scates'  Comp.,  244),  providing  that 
if  a  nonresident  plaintiff  shall  institute  his  suit  without  first  having 
given  a  bond  for  costs,  "  the  court,  on  motion,  shall  dismiss  the 
same,"  is  applicable  to  a  writ  of  error  sued  out  from  the  Supreme 
Court.2 
Practice  in  Supreme  Court  :  Motion  to  dismiss  because  no  bond  for  costs 
has  been  filed. 
A  motion  to  dismiss  a  suit  on  the  ground  that  the  plaintiff  is  a  nonresi- 
dent, and  has  not  filed  a  bond  for  costs  before  bringing  suit,  is  in  apt 
time  if  made  before  the  time  has  passed  for  pleading  in  abatement.3 
Writ  op  Error  :  A  new  action. 
A  writ  of  error  is  considered  as  a  new  action.4 

»  Rev.  Stat.  1874,  p.  297. 

2  Ripley  v.  Morris,  2  Gilm.,  381 ;  Hickman  v.  Haines,  5  id.,  20.  See, 
also,  Seward  v.  Wilson,  1  Scam.,  192 ;  Caton  v.  Harmon,  id.,  581 ;  O'Connell 
v.  Rea,  51  id.,  306;  Smith  v.  Rossiter,  11  111.,  119;  Lapointe  v.  Stewart,  10 
id.,  291. 

3  See  Edwards  v.  Helm,  4  Scam.,  143 ;  Robertson  v.  Commissioners,  5 
Gilm.,  559;  Randolph  v.  Emerick,  13  111.,  344;  Frasure  v.  Zimmerly,  25  id., 
202;  Dunning  v.  Dunning,  37  id.,  316;  St.  Louis,  Alton  &  T.  H.  R.  R.  Co. 
v.  Smith,  43  id.,  176;  People  v.  Cloud,  50  id.,  439. 

4  See  Ripley  v.  Morris,  2  Gilm.,  381 ;  Hickman  v.  Haines,  5  id.,  20. 
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Error  to  Circuit  Court  of  Wabash  County. 

Motion  by  defendant  in  error  for  a  rule  upon  plaintiff  in 
error  to  show  cause  why  the  writ  sued  out  by  him  should  not 
be  dismissed,  based  upon  an  affidavit  filed  by  defendant  in 
error  after  the  expiration  of  a  rule  to  join  in  error,  but  before 
the  request  of  a  default  for  nonjoinder,  alleging  the  nonresi- 
dence  of  plaintiff  in  error  at  the  time  of  suing  out  the  writ  of 
error,  and  his  failure  to  file  a  bond  for  costs. 

Per  Curiam:  The  statute  is  imperative  that  if  a  nonresi- 
dent plaintiff  shall  institute  his  suit  without  first  having  given 
a  bond  for  costs,  "the  court,  on  motion,  shall  dismiss  the 
same."  Scates'  Comp.,  244.  A  writ  of  error  is  considered  as 
a  new  action,  and  the  statute  applies  to  all  suits  instituted  in 
the  circuit  or  supreme  court  by  nonresident  plaintiffs.  Rip- 
ley v.  Morris,  2  Gilm.,  382;  Hickman  v.  Haines,  5  id.,  20. 

The  motion  is  in  apt  time.  It  is  made  before  the  time  has 
passed  for  pleading  in  abatement,  which  is  sufficient.  Trus- 
tees v.  Walters,  12  111.,  154;  Randolph  v.  Emerich,  13  111.,  346. 

The  rule  will  be  entered.     Rule  nisi. 

No  cause  being  shown  against  said  rule,  it  was  afterwards 
made  absolute. 
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John  Peeschbaker  vs.  The  Heirs  of  Jacob  Feaman  et  aL 

Mortgage :    By  absolute  conveyance* 
To  determine  whether  an  absolute  conveyance  of  land  to  a  person,  and 
the  execution  by  him  of  a  bond  to  reconvey  upon  payment  of  a  cer- 
tain sum  of  money,  constitute  the  transaction  a  sale  or  a  mortgage 
to  secure  the  payment  of  the  money  advanced,  the  intention  of  the 

1  Caton,  C.  J.,  on  account  of  sickness,  was  not  in  attendance  upon  this 
term  of  the  Supreme  Court. 

9  See  generally  on  this  subject,  Delahay  v.  McConnel,  4  Scam.,  157 ;  Miller 
v.  Thomas,  14  111.,  428;  Coates  v.  Woodworth,  13  id.,  654;  Tillson  v.  Moul- 
ton,  23  id.,  648;  Smith  v.  Sackett,  15  id.,  528;  Davis  v,  Hopkins,  15  id.,  519; 
Bishop  «.  Williams,  18  id.,  101;  De  Wolf  v.  Strader,  26  id.,  225;  Ewart  v. 
Walling,  42  id.,  453;  Pitts  v.  Cable,  44  id.,  103;  Dwen  v.  Blake,  id.,  135; 
Sharp  v.  Norton,  48  id.,  100 ;  Sutphen  v.  Cushman,  35  id.,  186 ;  Reigard  v. 
McNeil,  38  id.,  400  (sheriff's  deed);  Taintor  v.  Keep,  43  id.,  332;  Parmelee 
v.  Lawrence,  44  id.,  405 ;  Ennuor  v.  Thompson,  46  id.,  214;  Price  v.  Karne% 
59  id.,  276 ;  Carr  v.  Rising,  62  id.,  14. 
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parties  at  the  time  must  control.1  To  ascertain  that  intention,  the 
transaction  must  be  viewed  in  the  light  of  all  the  surrounding  cir- 
cumstances. 

Same. 
In  equity,  the  form  of  the  transaction  is  not  regarded,  but  the  substance 
must  control.    It  is  not  the  rule  in  equity  that  to  constitute  a  transac- 
tion a  mortgage,  it  should  be  so  expressed  in  the  instrument  convey- 
ing the  land ;  but  it  may  appear  by  a  separate  agreement. 

Same. 
Nor  is  it  necessary  that  the  deed  and  the  defeasance  in  terms  refer  to 
each  other.    Their  connection  may  be  established  by  parol  evidence. 

Same. 
And  the  defeasance  need  not  even  be  in  writing.    The  conveyance  may 
be  absolute  on  its  face,  and  yet  it  may  be  shown  by  parol  that  it  was 
intended  as  a  security  for  the  payment  of  money,  when  it  will  be 
treated  as  a  mortgage. 

Same. 
Where  an  absolute  conveyance  of  land  was  executed,  by  one  pecuniarily 
embarrassed,  to  a  party  who  advanced  him  $3,000,  and  the  grantee 
concurrently  with  the  execution  of  the  deed  executed  a  bond  to  his 
grantor,  reciting  the  conveyance  and  binding  himself  upon  payment 
of  $3,000  within  two  years  thereafter  to  reconvey  the  premises,  and 
it  was  stipulated  in  the  bond  that  the  $3,000  should  be  without  in- 
terest, in  consideration  of  which  the  grantee  was  not  to  be  account- 
able for  rents,  but  the  grantor  was  not  to  pay  for  improvements 
which  the  grantee  might  make  on  the  land:  Held,  that  the  transac- 
tion was  a  mortgage,  and  not  a  sale  and  contract  for  a  resale,  and 
that  upon  a  redemption,  the  mortgagor  was  not  entitled  to  an  account 
of  the  rents. 

Same  :    Remains  such  till  foreclosed? 
A  mortgage  by  absolute  deed,  with  a  bond  to  reconvey  upon  payment 
within  a  certain  time,  remains  such  till  foreclosed,  unless  barred  by 
lapse  of  time ;  and  the  mortgagor  is  not  required  to  redeem  within 
the  time  limited  by  the  defeasance. 

Evidence  :  Amount  required  to  overcome  sworn  answer  in  chancery.9 
Where,  upon  a  bill  to  redeem  from  an  absolute  deed  alleged  to  be  a 
mortgage,  the  allegation  that  the  deed  and  bond  to  reconvey  upon 
payment  of  a  certain  sum,  within  a  given  time,  constituted  a  mort- 
gage, was  denied  by  a  sworn  answer,  it  was  held,  that  the  evidence  of 
the  scrivener  who  drew  the  papers,  that  the  grantor  was  embarrassed, 


1  See  Dwen  v.  Blake,  44  111.,  135 ;  Smith  v.  Doyle,  46  id.,  451 ;  Hunter  v. 
Hatch,  45  id.,  178. 

2  Weiner  v.  Heintz,  17  111.,  259.    See,  however,  West  v.  Reed,  55  id.,  242. 
8  See  Barton  v.  Moss,  ante,  50;  Dunlap  v.  Wilson,  post,  517. 
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and  that  the  grantee  advanced  the  money  to  relieve  him  from  his 
pecuniary  necessities,  and  that,  if  the  money  was  refunded  within  the 
stated  time,  the  grantee  was  to  reconvey  the  land,  together  with  the 
evidence  afforded  by  the  papers  themselves,  was  sufficient  to  over- 
come the  sworn  answer. 

Appeal  from  Circuit  Court  of  Randolph  County. 

Bill  in  chancery,  filed  by  appellant  against  Feaman 's  heirs 
and  Henry  O.  Gilbert  and  the  grantees  from  him,  of  certain 
land,  to  redeem  the  same  from  a  certain  conveyance  alleged 
to  be  a  mortgage,  and  for  an  account  of  the  rents  and  profits 
of  said  land,  into  the  possession  of  which  Feaman  &  Gilbert 
entered  at  the  time  the  same  was  conveyed  to  them. 

The  facts  are  sufficiently  stated  by  the  court. 

The  circuit  court  dismissed  the  bill,  and  the  questions  for 
review  upon  appeal  are,  (1)  whether  the  agreement  in  ques- 
tion is  a  mortgage,  or  an  absolute  sale  and  a  contract  for  a 
resale;  and  (2)  whether,  if  a  mortgage,  the  right  of  redemp- 
tion is  lost  by  lapse  of  time,  and  also  whether  defendants  are 
liable  to  account  for  the  rents  and  profits  of  the  land. 

Thos.  G.  Allen ,  for  appellant.  H.  K.  &.  O'Melveny,  for 
appellees. 

^Walker,  J.  Appellant,  on  the  twenty- seventh  [481*] 
day  of  March,  1850,  conveyed  a  farm  with  its  improve- 
ments, to  J  acob  Feaman  and  Henry  O.  Gilbert.  The  consid- 
eration named  is  three  thousand  dollars,  which  was  the  amount 
received  by  appellant.  The  grantees,  concurrently  with  the 
execution  of  the  deed,  executed  a  bond  to  appellant,  reciting 
the  conveyance,  and  by  which  they  bind  themselves,  if  appel- 
lant should,  within  two  years  from  that  date,  pay  them  the 
sum  of  three  thousand  dollars,  to  make,  execute  and  deliver 
to  him  a  deed  of  conveyance  for  the  premises.  It  is  stipulated 
in  the  condition  to  the  bond,  that  the  three  thousand 
dollars  shall  be  payable  without  interest,  in  *consider-  [482*] 
ation  of  which  Feaman  and  Gilbert  were  not  to  be 
accountable  for  rents.  That  they  were  to  have  the  possession 
of  the  premises,  but  appellant  was  not  to  pay  for  improve- 
ments which  they  might  make  on  the  farm. 
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This  bond  was  recorded  on  the  30th  day  of  March,  1850,  in 
the  proper  recorder's  office.  It  is  alleged  that  within  the  two 
years,  appellant,  who  was  then  in  California,  employed  one 
Taylor  to  see  Feaman  and  Gilbert  and  to  pay  them  the  three 
thousand  dollars.  But  this  he  failed  to  do,  or  even  to  make  a 
tender  of  the  money.  He,  however,  testifies  that  within  the 
time,  he  saw  Feaman  and  informed  him  that  he  had  authority 
to  pay  it,  but  that  Feaman  declined  doing  anything  in  the 
matter,  but  promised  to  write  to  Gilbert  on  the  subject.  He 
also  says  it  was  the  understanding  that  Gilbert  would  call  and 
see  him  in  reference  to  the  matter,  but  that  he  never  did. 
The  evidence  shows  that  various  conveyances  of  the  premises 
have  been  made,  but  they  occurred  after  the  bond  to  appel- 
lant was  recorded.  These  purchasers  have,  therefore,  taken 
their  titles  subject  to  notice  of  this  bond,  and  any  rights  which 
appellant  may  have  in  the  premises. 

It  is  urged,  that  the  execution  of  the  deed  and  bond  for  the 
reconveyance,  as  simultaneous  acts,  is,  in  contemplation  of  law, 
but  a  mortgage,  and  not  a  sale  and  contract  for  a  resale.  To 
determine  whether  such  a  transaction  is  a  sale,  or  a  mortgage 
to  secure  the  payment  of  the  money  advanced,  the  intention 
of  the  parties  at  the  time  must  control.  To  ascertain  that 
intention,  the  transaction  must  be  viewed  in  the  light  of  all 
the  surrounding  circumstances.  In  equity,  the  form  of  the 
transaction  is  not  regarded,  but  the  substance  must  control. 
It  is  not  the  rule  in  equity  that  to  constitute  a  transaction  a 
mortgage,  it  should  be  so  expressed  in  the  instrument  convey- 
ing the  land,  but  it  may  appear  by  a  separate  agreement;  nor 
is  it  necessary  the  deed  and  the  defeasance,  in  terms,  refer  to 
each  other.  Their  connection  may  be  established  by  parol 
evidence,  and  the  defeasance  need  not  be  even  in  writing. 
The  conveyance  may  be  absolute  on  its  face,  and  yet  be  shown 
by  parol  that  it  was  intended  as  a  security  for  the  pay- 
[483*]  ment  of  money,  when  it  *will  be  treated  as  a  mortgage. 
Miller  v.  Thomas,  14  111.,  428.  In  such  a  case  all  of 
the  attendant  circumstances  will  be  considered,  in  ascertain- 
ing the  true  character  of  the  transaction.  It  is  from  them 
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the  intentions  of  the  parties  can  be  ascertained.  This  is  the 
rule  recognized  in  the  cases  of  Davis  v.  Hopkins,  15  111.,  519; 
Smith  v.  Sackett,  id.,  528,  and  Williams  v.  Hishop,  id.,  553. 
tn  these  cases  the  rule  in  the  case  of  Miller  v.  Thomas  is 
recognized,  and  applied  as  the  correct  principle. 

It  then  remains  to  determine  whether  the  evidence  in  this 
ease  brings  it  within  the  rule.  Whether  it  is  shown  to  have 
been  designed  as  a  mortgage  or  a  conditional  sale.  Both  in- 
struments, having  been  executed  at  the  same  time,  must  be 
regarded  as  forming  but  one  transaction,  and  they  seem  rather 
to  indicate  a  loan  and  mortgage,  than  a  purchase  and  a  resale. 
Such  purchases  and  resales  are  not  of  frequent  occurrence, 
whilst  such  mortgages  are  not  unusual.  The  first  we  learn  of 
this  transaction  is,  when  the  deed  and  bond  were  being  pre- 
pared. The  scrivener  who  drew  those  instruments  first  pre- 
pared a  conditional  deed  with  similar  provisions  to  those  con- 
tained in  the  bond;  but  Feaman  and  G-iblert  preferred  a  regu- 
lar deed  of  conveyance,  and  to  secure  a  reconveyance  within 
two  years,  upon  the  money  being  refunded  without  interest. 
He  then  prepared  the  papers  in  their  present  form.  The 
scrivener  testifies  that  it  was  his  understanding  from  the  par- 
ties, that  appellant  was  embarrassed,  and  that  the  other  par- 
ties had  advkhced  money  to  relieve  him  from  his  pecuniary 
necessities,  and  that  if  appellant  should  refund  the  money 
within  two  years,  they  would  reconvey  the  land. 

Again,  whilst  the  bond  provides  that  in  consideration  that 
no  interest  should  be  paid,  Feaman  and  Gilbert  are  not  to  be 
accountable  for  rents.  If  it  had  been  designed  as  a  convey- 
ance arid  a  resale,  no  necessity  existed  for  stipulating  against 
their  paying  rents,  as  in  that  case  the  land  would  have  been 
their  own.  But  understanding  it  to  be  a  mortgage,  they  must 
have  known  that  they  would  be  accountable  for  rents  and 
profits.  It  seems  that  the  rents  were  largely  in  excess  of  the 
interest  on  the  sum  advanced.  This  may  have,  and 
probably  did,  suggest  *the  necessity  of  inserting  this  [484*] 
provision,  to  avoid  liability  to  account  for  the  rents 
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on  the  redemption  of  the  land.     It  is  also  probable  that  it 
was  designed  to  evade  the  laws  against  usury. 

This  all  seems  to  establish  the  fact  that  it  was  the  intention 
of  the  parties  to  make  it  a  security  for  a  loan,  and  not  a  sale 
with  the  right  to  repurchase.  And  whilst  the  evidence  is 
somewhat  conflicting,  yet  when  all  of  the  circumstances  are 
considered,  we  cannot  avoid  the  conclusion  that  it  was  de- 
signed as  a  mortgage  to  secure  a  loan. 

It  is,  however,  insisted,  that  although  the  weight  of  evi- 
dence may  establish  it  to  have  been  a  loan  and  security,  yet 
it  is  not  sufficient  to  overcome  the  sworn  answers  of  the  de- 
fendants. We  regard  the  evidence  of  the  scrivener  who  drew 
the  papers  sufficient  to  establish  it  a  mortgage,  in  the  absence 
of  an  answer  under  oath.  The  transaction  disclosed  by  the 
mere  production  of  the  deed  and  bond  would,  unexplained, 
raise  the  same  presumption,  and  would  be  sufficient  to  author- 
ize a  decree  allowing  a  redemption,  had  there  been  unsworn 
answers  in  the  case.  The  evidence  afforded  by  this  witness, 
and  the  papers  themselves,  we  regard  as  sufficient  to  overcome 
the  answers  in  the  case.  "We  are,  therefore,  of  the  opinion, 
that  the  evidence  establishes  this  to  have  been  a  mortgage  at 
the  time  of  its  execution. 

This,  then,  being  a  mortgage,  it  still  remains  such,  until 
foreclosed.  There  is  no  rule  of  law  which  requires  that  a 
redemption  shall  be  made  within  the  time  limited  by  the 
mortgage.  Until  foreclosed,  it  is  a  subsisting  right,  unless 
barred  by  the  lapse  of  time.  This  being  the  case,  appellant 
has  a  right  to  redeem  the  premises.  But  he  has  no  right  to 
insist  upon  an  account  of  the  rents,  as  he  has  expressly  agreed 
in  the  original  transaction  that  they  shall  not  be  accounted 
for  by  the  mortgagees;  and  those  holding  under  them,  hold 
under  the  same  exemptions.  He  was  not  to  pay  interest,  and 
they  were  not  to  account  for  rents  and  profits.  It  would  be 
highly  inequitable  and  unjust  for  him  to  escape  the  payment 
of  interest,  and  to  receive  rents  and  profits  of  the 
[485*]  mortgaged  premises,  *in  violation  of  his  express  agree- 
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merit.    The  decree  of  the  court  below  must  be  reversed  and 
the  cause  remanded. 
Decree  reversed. 


Welcom  Martin  vs.  Jacob  Mobelook. 

Verdict:    Reconsideration  of,  by  jury.1 
A  circuit  court  has  the  right  and  power  to  permit  a  jury  to  retire,  after 
having  brought  in  a  verdict  in  all  respects  formal,  for  the  purpose  of 
correcting  an  error  in  computation,  or  for  the  purpose  of  reconsider- 
ing their  verdict. 

Same:  When  final. 
A  verdict  is  not  considered  valid  and  final  until  pronounced  and  re- 
corded in  open  court.  Either  party  has  the  right  to  have  the  jury  ex- 
amined by  the  poll,  before  the  verdict  is  recorded.  Before  it  is 
recorded,  they  may  vary  from  the  first  offer  of  their  verdict,  and  the 
verdict  which  is  recorded  will  stand. 

Same  :  Sealed  verdicts. 
And  there  is  no  difference  whether  the  verdict  is  brought  in  sealed,  or 
delivered  verbally  by  the  foreman.  A  direction  to  the  jury,  to  seal  up 
their  verdict  and  separate,  does  not  dispense  with  their  personal  at- 
tendance in  court  when  the  verdict  is  opened,  and  if  any  of  them  dis- 
sent, the  verdict  can  not  be  received. 

Same  :    Right  of  jury  to  ask  to  retire  and  reconsider  verdict. 
The  jury  have  an  undoubted  right  to  inform  the  court,  before  the  verdict 
is  recorded,  that  a  mistake  has  been  committed,  or  to  ask  generally 
that  they  may  be  permitted  to  retire  and  reconsider  their  verdict,  the 
one  agreed  upon  not  being  satisfactory  to  them. 

Same. 
If  the  jury  do  not  ask  to  reconsider,  the  court  may,  of  its  own  motion, 
direct  them  to  retire  and  reconsider  the  verdict,  on  expressing  their 
dissatisfaction  with  the  one  to  which  they  may  have  ignorantly  or 
inadvertently  agreed. 

Same  :     Vitiated  by  conversation  of  jurors  with  plaintiff's  attorney. 

After  a  trial,  it  was  agreed  that  any  verdict  *,he  jury  might  find  might  be 

sealed  by  them  and  delivered  to  the  officer,  and  the  jury  allowed  to 

separate,  which  they  did,  after  finding  for  the  plaintiff.     After  the 

verdict  had  been  delivered  to  the  officer,  plaintiff's  attorney  had  con- 

1  See  Bissell  v.  Ryan,  23  111.,  572;  Osgood  v.  McConnell,  ante,  75,  and 
note. 
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versations  with  one  or  more  of  the  jury  on  the  subject  of  the  verdict, 
and  in  the  morning  when  the  same  was  read  in  court,  and  after  these 
conversations,  the  jury  signified  their  dissatisfaction  with  the  verdict, 
having,  as  they  alleged,  made  a  mistake  in  the  computation  of  the 
interest,  whereupon  the  court  instructed  them  to  retire  and  find 
another  verdict,  or  modify  the  one  found,  and  the  jury  thereupon 
found  another  and  larger  verdict  for  the  plaintiff:  Held,  that  what- 
ever  the  nature  the  conversations  may  have  been,  which  was  not  con- 
sidered material,  they  amounted  to  such  misbehavior,  both  on  the 
part  of  counsel  and  the  jury,  as  to  vitiate  the  verdict. 

Jury:    To  weigh  the  evidence. 
It  is  for  the  jury  to  determine  as  to  the  weight  to  be  given  to  conflicting 
evidence.1 

Appeal  from  Circuit  Court  of  Marion  County. 

Assumpsit  by  appellee  as  assignee  of  two  certain  promis- 
sory notes,  against  appellant,  as  maker  thereof. 

After  the  trial,  it  was  stipulated  that  any  verdict  agreed 
upon  by  the  jury  might  be  sealed  by  them  and  delivered  to 
the  officer,  and  the  jury  allowed  to  separate;  in  accordance 
with  which  agreement  the  jury,  after  delivering  to  the  officer 
their  sealed  verdict  for  the  plaintiff  for  $392.40,  separated  till 
the  next  morning.  The  remaining  facts  are  sufficiently  stated 
by  the  court. 

The  assignments  of  error  are  sufficiently  stated  by  the  court. 
Willard  &  Goodnow,  for  appellant.  H.  K.  S.  O'Melveny, 
for  appellee. 

[487*]  *Breese,  J.  The  errors  assigned  on  this  record 
question  the  right  and  power  of  the  circuit  courts  to 
permit  a  jury  to  retire,  after  having  brought  in  a  verdict  in 
all  respects  formal,  for  the  purpose  of  correcting  an  error  in 
computation,  or  for  the  purpose  of  reconsidering  their  verdict. 
This  power,  we  believe,  has  never  been  questioned.  A  ver- 
dict is  not  considered  valid  and  final  until  pronounced  and 
recorded  in  open  court.  Either  party  has  the  right  to  have 
the  jury  examined  by  the  poll  before  the  verdict  is  recorded. 

1  See  Johnson  v.  Moulton,  1  Scam.,  532;  Allen  v.  Smith,  3  id.,  97;  Lowry 
«.  Orr,  1  Gilm.,  70. 
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Before  it  is  recorded,  they  may  vary  from  the  first  offer  of 
their  verdict,  and  the  verdict  which  is  recorded  will  stand. 
And  there  is  no  difference  whether  the  verdict  is  brought  in 
sealed,  or  delivered  verbally  by  the  foreman.  A  direction  to 
*he  jury  to  seal  up  their  verdict  and  separate  does  not  dis- 
pense with  their  personal  attendance  in  court  when  the  verdict 
is  opened,  and  if  any  of  them  dissent,  the  verdict  cannot  be 
received.     Bigg  v.  Cook,  4  Gilm.,  352. 

This  being  the  right  of  the  parties,  the  jury  have  an  un- 
doubted right  to  inform  the  court,  before  the  verdict  is  re- 
corded, that  a  mistake  has  been  committed,  or  to  ask  generally 
that  they  may  be  permitted  to  retire  and  reconsider  their  ver- 
dict, the  one  agreed  upon  not  being  satisfactory  to  them.  If 
the  jury  do  not  ask  to  reconsider,  it  would  seem  proper  the 
court,  of  its  own  motion,  should  direct  them  to  retire  and  re- 
consider the  verdict  on  expressing  their  dissatisfaction  with 
Ihe  one  to  which  they  may  have  ignorantly  or  inad- 
vertently agreed.  The  case  is  *not  at  an  end  until  the  [488*J 
verdict  is  recorded  and  the  jury  discharged,  and  it 
would  be  unjust  to  record  a  verdict  from  which  the  jury,  in 
the  presence  of  the  court,  dissent.  The  proper  course  was 
pursued  by  sending  them  back  to  make  a  verdict  which  would 
satisfy  them. 

It  appears  by  the  affidavit  of  one  of  the  attorneys  of  the 
defendant,  that  after  the  verdict  first  agreed  upon  had  been 
delivered  to  the  officer,  sealed  up,  one  of  the  attorneys  of  the 
plaintiff  had  conversations  with  one  or  more  of  the  jury  on 
the  subject  of  the  verdict,4  and,  on  the  morning  when  the  same 
was  read  in  court,  and  after  these  conversations,  the  jury  sig- 
nified their  dissatisfaction  with  the  verdict,1  whereupon  the 
court  instructed  them  to  retire  and  find  another  verdict,  or 
modify  the  one  found.  The  jury  found  another  verdict,  larger 
by  near  one  hundred  dollars  than  the  one  first  found.  A  mo- 
tion was  made  to  set  aside  this  verdict,  which  was  denied,  and 

1  Having,  as  they  alleged,  made  a  mistake  in  the  computation  of  the  in- 
terest.   The  second  verdict  was  for  $494.97. 
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judgment  entered  thereon  for  the  plaintiff.     This  is  assigned 
for  error. 

Whatever  the  nature  of  the  conversations  may  have  been  13 
not  material;  it  is  sufficient  they  were  had,  and  it  amounts  to 
such  misbehavior,  both  on  the  part  of  the  counsel  and  the 
jury,  as  to  vitiate  the  verdict.  The  conclusions  to  which  a 
jury  may  arrive  must  be  the  result  of  their  own  judgment, 
uninfluenced  by  any  considerations  addressed  to  them  out  of 
the  jury  box.  Trials  by  jury  would  be  of  little  worth,  were 
parties  or  their  attorneys  permitted  to  interfere  in  any  man- 
ner with  the  jurors  after  a  case  is  committed  to  them,  and 
they  are  considering  their  verdict.  The  due  administration 
of  justice,  as  well  as  public  policy,  requires  a  total  isolation  of 
the  jury  from  the  parties  or  their  counsel  when  they  are  de- 
liberating on  their  verdict.  The  verdict,  for  this  interference, 
should  have  been  set  aside. 

Another  objection  is  made,  that  the  jury  disregarded  the 
unimpeached  testimony  of  McElwain,  a  witness  called  for  the 
defendant.  This  witness  did  not  speak  very  positively.  He 
was  detailing  a  conversation  had  with  the  holder  of  the  notes 
sued  on,  and  stated  the  amount  as  then  claimed  to  be  due  on 
the  notes  at  "about"  three  hundred  and  seventy-five 
[489*]  dollars.  *Now  this  may  have  been  the  principal  of  the 
notes,  without  regard  to  the  interest  on  them.  The 
notes  themselves,  with  the  interest,  show  a  larger  sum  due 
than  the  witness  stated.  It  was  a  question  before  the  jury  of 
the  weight  of  evidence.  The  witness  stated  one  amount,  and 
the  notes  and  interest  on  them  spoke  another  and  larger 
amount  as  due.  It  was  for  the  jury  to  determine  which  ought 
to  prevail,  the  statement  of  the  witness,  by  no  means  positive 
as  to  the  amount  claimed,  or  the  notes.  "We  think  the  evi- 
dence furnished  by  the  notes  should  prevail,  and  so  the  jury 
decided. 

For  the  reasons  given,  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Judgment  reversed. 
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Abner  G.  Murphy  et  al.  vs.  Hugh  Orr. 

Equity  Jurisdiction  :  Fraudulent  conveyances. 
A  court  of  chancery  has  jurisdiction  of  the  subject  matter  of  a  bill  filed 
by  the  purchaser  of  land  at  an  execution  sale  against  the  judgment 
debtor  and  others,  to  have  declared  void  a  conveyance  of  said  land 
by  a  prior  purchaser  thereof  at  execution  sale,  from  which  the  judg- 
ment debtor  has  redeemed,  to  the  children  of  the  judgment  debtor, 
procured  by  him  with  intent  to  defraud  his  creditors. 
Decree:  Presumption  as  to  its  being  in  force. 
Where  there  is  no  evidence  that  a  decree  in  chancery  was  ever  annulled, 
reversed  or  set  aside,  the  presumption  is,  that  it  is  still  in  force. 
Same. 
Where  the  court  has  jurisdiction  of  the  subject  matter  of  the  suit,  and 
of  the  person  of  one  of  the  defendants,  a  decree  against  such  defend- 
ant will,  till  reversed  or  set  aside,  be  binding  upon  such  defendant, 
notwithstanding  it  may  be  inoperative  as  to  his  codefendants  therein, 
by  reason  of  their  not  having  been  properly  brought  into  court. 
Ejectment  :  Parties  plaintiff  in;  misjoinder. 
Where,  in  ejectment,  one  of  the  plaintiffs  has  no  title  to  the  premises 
sued  for,  a  recovery  can  not  be  had  in  that  action  by  the  other  plain- 
tiffs, even  if  they  have  title. 
Misjoinder  :  Of  plaintiffs. 
Whilst  in  actions  ex  delicto,  the   misjoinder  of  defendants  is  immate- 
rial, the  joinder  of  too  many  plaintiffs  is  ground  of  nonsuit  on  the 
the  trial.    In  this  respect,  actions  on  contract  and  for  torts  are  alike. 

Ejectment  :  Recovery  must  conform  to  the  interest  declared  for. 
Under  a  declaration  in  ejectment  for  the  entire  premises,  an  undivided 
interest  can  not  be  recovered. 

Error  to  Circuit  Court  of  Lawrence  County. 

Ejectment,  brought  April  26,  1862,  by  Abner  G.  Murphy 
and  others,  children  of  William  Y.  and  Elizabeth  Murphy, 
against  defendant  in  error,  for  the  recovery  of  certain  prem- 
ises claimed  by  the  plaintiffs,  entire  and  in  fee  simple. 

Both  parties  claimed  title  from  William  Y.  Murphy. 

The  plaintiffs  claimed  through  a  sale  of  the  premises  in 
question  on  an  execution  issued  on  a  judgment  in  favor  of  one 
Riley,  administrator,  and  against  said  William  Y.  Murphy,  to 
George  Buchanan ;  and  a  conveyance  in  December,  1844,  from 
said  Buchanan  to  "  Abner  G.  Murphy,  and  the  other  heirs  of 
the  body  of  William  Y.  Murphy,  and  Elizabeth,  his  wife." 
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It  appeared  that  other  unsatisfied,  judgments  against  said 
William  V.  Murphy  were  in  existence  in  December,  1844, 
when  said  Buchanan  conveyed  to  plaintiffs,  by  virtue  of  exe- 
cutions subsequently  issued  upon  which,  the  premises  in  ques- 
tion were  sold  and  conveyed  to  Daniel  L.  Gold,  who  filed  a 
bill  in  chancery  against  said  William  Y.  Murphy,  Abner  G. 
Murphy,  "  and  the  other  unknown  children  of  William  Y. 
Murphy,  and  Elizabeth,  his  wife,"  to  have  said  conveyance 
from  Buchanan  to  said  William  Y.  Murphy's  children  decreed 
void,  on  the  ground  that  the  land  was  redeemed  by  said  Wil- 
liam Y.  Murphy  from  the  sheriff's  sale  to  Buchanan,  but  that 
Buchanan  was  fraudulently  allowed  to  receive  a  deed  from  the 
sheriff  for  the  land,  and  induced  to  convey  the  same  to  his, 
Murphy's,  children,  in  fraud  of  his,  Murphy's,  creditors.  A 
decree  was  rendered  in  this  cause  pursuant  to  the  prayer  of 
the  bill,  declaring  said  deed  to  be  fraudulent  and  void.  To 
the  admission  of  this  decree  in  evidence  in  this  action  on  be- 
half of  defendant,  the  plaintiffs  objected,  on  the  ground  that 
the  absent  and  unknown  defendants  had  not  been  properly 
brought  into  court,  the  law  not  authorizing  suit  to  be  brought 
against  them  by  the  description  of  "  unknown  children,"  etc., 
above  quoted.  ~No  personal  service  of  process  was  had  upon 
any  of  said  defendants,  but  they  were  brought  in  by  publica- 
tion, after  affidavit  of  nonresidence,  and  a  return  of  not  found. 
Said  decree  was,  however,  admitted  in  evidence,  and  a  verdict 
found  for  the  defendant. 

The  assignments  of  error  present  the  questions,  (1)  whether 
even  if  said  decree  is  not  operative  as  against  those  defend- 
ants described  as  "  the  unknown  children,"  etc.,  is  it  not  valid 
as  to  said  Abner  G.  Murphy?  (2)  If  valid  as  to  him,  can  he 
properly  be  a  party  plaintiff  in  this  action?  and  (3)  can  the 
other  plaintiffs,  the  declaration  being  for  the  entire  premises, 
and  one  of  the  plaintiffs  having  no  title,  recover  in  this  action 
an  undivided  interest  in  the  premises,  less  than  the  entirety? 

J.  G.  Bowman,  for  plaintiffs  in  error.     A.  Kitchell,  for  d^ 
fendant  in  error. 
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*Walker,  J.  The  first  question  which  we  propose  [492*] 
to  consider  is,  whether  the  decree  against  v\  illiam  Y. 
Murphy,  Abner  G.  Murphy,  and  the  other  unknown  children 
of  William  Y.  and  Elizabeth  Murphy,  was  a  bar  to  this  re- 
covery. It  was  on  a  bill  in  chancery,  and  it  was  against  Abner 
G.  Murphy,  one  of  the  plaintiffs  in  this  case.  That  decree  de- 
clares the  deed  from  Buchanan  to  him  and  his  father  and 
mother  and  their  children  void.  There  is  no  evidence  that 
this  decree  was  ever  annulled,  reversed  or  set  aside,  but  the 
presumption  is,  that  it  is  still  in  full  force.  It  cannot  be 
questioned  that  the  court  of  chancery  had  jurisdiction  of  the 
subject  matter  of  the  suit,  and  of  the  person  of  Abner  G. 
Murphy,  one  of  the  plaintiffs.  This  being  the  case,  whatever 
may  be  said  in  reference  to  whether  the  other  plaintiffs  were 
parties  to  that  proceeding,  the  decree  was  binding  on  Abner 
G.,  and  divested  him  of  his  title  to  the  land  in  controversy. 
It  then  appears  that  he  had  no  right  to  recover. 

He  was,  therefore,  improperly  joined  as  a  plaintiff  in  the 
suit  in  the  court  below.  Whilst  in  actions  ex  delicto,  the  mis- 
joinder of  defendants  is  immaterial,  the  joinder  of  too  many 
plaintiffs  is  ground  of  nonsuit  on  the  trial.  1  Chit.  PL,  76. 
In  this  respect,  actions  on  contract  and  for  torts  are  alike. 

Again,  there  was  a  fatal  objection  to  a  recovery  of  an  un- 
divided interest  in  this  case,  because  the  plaintiffs  pro- 
ceeded for  *  the  entirety.  Under  a  declaration  for  the  [493*] 
entire  premises,  an  undivided  interest  cannot  be  re- 
covered. Ballance  v.  Rarikvrb,  12  111.,  420 ;  Rupert  v.  Mark, 
15  id.,  540.  Even  if  it  was  conceded  that  the  decree  was  not 
binding  upon  the  other  plaintiffs,  it  was  operative  upon 
Abner,  and  it  established  the  fact  that  he  had  no  tife,  but  it 
had  been  passed  to  the  creditors  of  his  father.  Then  if  the 
other  plaintiffs  had  shown  title,  it  was  for  only  an  undivided 
three  fourths  of  the  land.  This  established  a  different  title 
from  that  declared  for,  as  well  as  to  different  parties  as  the 
owners.  The  judgment  of  the  court  below  must,  therefore,  be 
affirmed. 

Judgment  afiirmed. 
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Emily  H.  Emerson  vs.  James  M.  Clayton. 

Married  Women:  Effect  of  act  of  1861  as  respects  separate  property  etc.1 
The  act  of  1861,9  entitled  "  An  act  to  protect  married  women  in  their  se- 
parate property,"  which  provides  "  that  all  the  property,  both  real 
and  personal,  belonging  to  any  married  woman,  as  her  sole  and  se 
parate  property,3  or  which  any  woman  hereafter  married  owns  at  the 
time  of  her  marriage,  or  which  any  married  woman,  during  coverture, 
acquires  in  good  faith,  from  any  person  other  than  her  husband,  by 
descent,  devise,  or  otherwise,4  together  with  all  the  rents,  issues,  in- 
crease and  profits  thereof,  shall,  notwithstanding  her  marriage,  be  and 
remain,  during  coverture,  her  sole  and  separate  property,  under  her 
sole  control,  and  be  held,  owned,  possessed  and  enjoyed  by  her  the 
same  as  though  she  was  sole  and  unmarried,  and  shall  not  be  subject 
to  the  disposal,  control,  or  interference  of  her  husband,  and  shall  be 
exempt  from  execution  or  attachment  for  the  debts  of  her  husband," 
has  made  a  radical  and  thorough  change  in  the  condition  of  a  feme 
covert,  and  has  placed  the  wife,  as  to  her  separate  property,  and  prop, 
erty  owned  by  her  at  the  time  of  her  marriage,  or  acquired  by  her 
during  coverture,  under  the  circumstances  specified  in  the  act, 
wholly  independent  of  her  husband,  and  in  the  condition  of  an  un- 
married woman.6 

Same:  Parties  plaintiff  in  actions  for  separate  property. 

Having  the  "  sole  control  "  of  her  property,  there  is  no  necessity  of  join- 
ing her  husband  in  an  action  to  recover  it,  or  for  trespass  upon  or  any 
invasion  of  her  rights  in  it;6  but  she  may,  alone,  commence  and  pros- 
ecute suits  for  its  recovery,  even,  as  it  seems,  against  her  husband,' 

1  The  act  of  1861  did  not,  however,  affect  the  common  law  rule  as  to  her 
earnings.  Bear  v.  Hays,  36  111.,  280;  Farrell  v.  Patterson,  43  id.,  52; 
Schwartz  v.  Saunders,  46  id.,  18;  Hay  v.  Haines,  56  id.,  342;  Hazelbaker  v. 
Goodfellow,  64  id.,  238;  Martin  v.  Robson,  65  id.,  129;  Jassoy  v.  Delius, 
id.,  469;  McDavid  v.  Adams,  77  id.,  155;  Kase  v.  Painter,  id.,  543.  See 
however,  now,  Rev.  Stat.  1874,  576,  sec.  7. 

The  act  of  1861  did  not  authorize  her  to  convey  her  land  without  her 
husband's  joining  in  the  deed.  Cole  v.  Van  Riper,  44  111.,  58;  Bressler  v. 
Kent,  61  id.,  426.  See.  however,  Parent  v.  Cullerand,  64  id.,  97  (lease  for 
years).     Rev.  Stat.  1874,  577. 

2  Session  Laws,  143. 

3  As  to  what  is  property,  see  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Dunn,  52.111.,  260. 
*  See  Carpenter  «.  Mitchell.,  54  111.,  127. 

6  See  Patten  v.  Patten,  75  111.,  446. 

« Beach  v.  Miller,  51  111.,  206;  Chicago,  B.  &  Q.  R.  R.  Co.*.  Dunn,  52  id., 
260;  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Dickson,  67  id.,  128. 
'  See  Chestnut  v.  Chestnut,  77  111.,  346. 
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should  he,  contrary  to  her  wishes  and  in  contempt  of  her  rights,  un- 
lawfully interfere  with  it.  The  right  of  "  sole  control "  over  the 
separate  property  of  the  wife  by  her  necessarily  confers  the  power  to 
do  whatever  is  necessary  to  the  effectual  assertion  and  maintenance 
of  that  right. 

Error  to  Circuit  Court  of  Clinton  County. 

The  pleadings  in  question  in  this  case  are  sufficiently  stated 
by  the  court. 

Ben.  Bond,  for  plaintiff  in  error.  Buxton  <&  White,  for  de- 
fendant in  error. 

*Breese,  J.  On  the  twenty-first  day  of  February,  [495*] 
1861,  an  act  was  passed  by  the  General  Assembly  of 
this  state,  entitled  "  An  act  to  protect  married  women  in  their 
separate  property,"  which  provides  "That  all  the  property, 
both  real  and  personal,  belonging  to  any  married  woman,  as 
her  sole  and  separate  property,  or  which  any  woman  hereafter 
married  owns  at  the  time  of  her  marriage,  or  which  any  mar- 
ried woman,  during  coverture,  acquires,  in  good  faith,  from 
any  person,  other  than  her  husband,  by  descent,  devise,  or 
otherwise,  together  with  all  the  rents,  issues,  increase  and  pro- 
fits thereof,  shall,  notwithstanding  her  marriage,  be  and  re- 
main, during  coverture,  her  sole  and  separate  property,  under 
her  sole  control,  and  be  held,  owned,  possessed  and  enjoyed  by 
her  the  same  as  though  she  was  sole  and  unmarried;  and  shall 
not  be  subject  to  the  disposal,  control  or  interference  of  her 
husband,  and  shall  be  exempt  from  execution  or  attachment 
for  the  debts  of  her  husband."     Sess.  Laws  1861,  p.  143.1 

At  the  March  term,  1863,  of  the  Clinton  circuit  court,  the 
plaintiff  in  error  filed  her  plaint  in  that  court  in  replevin  for 
certain  chattels,  against  the  defendant  in  error,  claiming  the 
chattels  as  her  own  property. 

To  this  plaint  the  defendant  pleaded  in  abatement  the  cover- 

ture  of  the  plaintiff,  at  the  time  of  the  commencement  of  the 

suit.     To  this  plea,  the  plaintiff  replied  that  the  prop- 

yee  Eev.  Stat.  1874,  576  et  seq.,  revising  the  law  in  relation  to  husband 
and  wife 
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[496*]  erty  sued  *for  was,  during  her  coverture,  acquired  in 
good  faith  from  persons  other  than  her  husband,  with 
her  own  money  and  in  her  own  right,  and,  as  such,  remains  her 
sole  and  separate  property  and  under  her  sole  control,  in  vir- 
tue of  the  act  of  February  21,  1861. 

To  this  replication  the  defendant  demurred,  and  the  court 
sustained  the  demurrer. 

The  questions  presented  by  these  pleadings  are  important, 
and  of  the  first  impression  in  this  court,  and  we  have  fully 
considered  them. 

Before  the  enactment  of  this  law,  there  can  be  no  doubt  a 
feme  covert  could  not  sue  alone  for  her  own  property,  or 
institute  any  suit  in  her  own  name  for  the  recovery  of  any  of 
her  rights.  Indeed,  she  had  no  rights  of  personal  property; 
all  belonged  by  the  marriage  to  her  husband,  which  he  might 
have  reduced  into  his  possession,  and  all  was  liable  to  become 
so  subject. 

The  common  law  did  not  recognize  the  condition  of  a  sole 
trader  in  a  feme  covert;  nor  did  it  contemplate  a  case  where 
a  wife  might  hold  property  separate  and  apart  from  her  hus- 
band. By  it,  the  personal  estate  of  the  wife  vested  in  the 
husband,  and  gave  him  absolute  dominion  over  it.  In  the 
progress  of  civilization,  an  artificial  state  of  socity  has  grown 
up  incompatible,  to  some  extent,  with  that  state  of  simplicity 
from  which  many  rules  of  the  common  law  have  been  derived, 
and  affecting,  in  a  serious  degree,  the  artificial  relations  of  soci- 
ety, and  among  them,  that  of  husband  and  wife.  In  these  days 
of  excitement  and  speculation,  by  which  fortunes  are  wrecked  in 
a  moment,  and  the  innocent  made  to  suffer  from  no  miscon- 
duct of  their  own,  it  has  been  thought  wise  and  expedient  by 
the  legislature  of  this  and  of  other  states,  to  protect  the  prop- 
erty of  married  women,  not  only  from  such  catastrophes,  but 
to  remove  it  entirely  from  the  control  of  her  husband,  and 
making  her,  as  it  regards  such  property,  to  all  intents  and 
purposes,  a  single  woman. 

Such  a  change  in  the  relative  rights  and  powers  of  hus- 
band and  wife  must,  of  necessity,  give  a  different  operation 
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to  the  *rules  of  law  by  which  they  are  governed.  The  [497*] 
right  being  vested  in  the  wife  by  the  statute,  it  must, 
if  the  act  is  to  be  enforced,  remain  intact  until  she  consents 
to  dispose  of  the  property,  for  this  right  includes  full  domin- 
ion over  it.  Her  rights  then  are  the  only  rights  affected,  and 
on  the  well  established  principles  of  the  law,  she  alone  must 
bring  suit  for  any  invasion  of  them.  By  this  statute,  a  mar- 
ried woman  must,  since  its  enactment,  be  considered  a  feme 
sole  in  regard  to  her  estate,  of  every  sort  owned  by  her  before 
marriage,  or  which  she  may  acquire  during  coverture  in  good 
faith  from  any  person  not  her  husband,  by  descent,  devise  or 
otherwise,  together  with  all  the  rents,  issues,  increases  and 
profits  thereof.  And  it  is  to  be  under  her  "  sole  control,"  and 
to  be  held,  owned,  possessed  and  enjoyed  by  her,  the  same  as 
though  she  was  sole  and  unmarried ;  and  it  is  not  subject  to 
the  disposal,  control  or  interference  of  her  husband,  nor  is  it 
subject  to  execution  or  attachment  for  his  debts. 

Language  more  plain  and  explicit  than  this  could  hardly 
be  used  to  express  the  intention  of  the  legislature. 

They  designed  to  make,  and  did  make,  a  radical  and  thor- 
ough change  in  the  condition  of  a  feme  covert.  She  is  un- 
married, so  far  as  her  property  is  concerned,  and  can  deal  with 
it  as  she  pleases.  Having  the  "  sole  control "  of  it,  there  is 
no  necessity  of  joining  her  husband  in  an  action  to  recover  it, 
or  for  trespasses  upon  it.  The  very  object  of  the  statute,  it 
would  seem,  was  to  keep  it  out  of  the  control  of  her  husband  in 
any  and  every  respect;  that  the  wife  should  be  wholly  inde- 
pendent of  him  in  regard  to  it.  If  this  were  not  so,  the  act 
itself  would  be  futile  and  of  no  effect.  The  husband,  for  pur- 
poses of  his  own,  might  refuse  to  join  in  an  action  with  the 
wife.  He  might  connive  with  others  to  dispossess  her  of  her 
property.  He  might  prefer  that  her  property  should  pay  his 
debts,  rather  than  his  own  should  be  seized  for  such  purpose; 
and  if  so,  it  is  not  to  be  supposed  he  would  join  in  replevin, 
or  in  any  other  action  to  recover  the  possession. 

We  are  well  satisfied  the  act  can  have  no  very  bene- 
ficial operation  in  favor  of  married  women,  or  be  effective 
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[498*]  in  the  ^protection  of  her  separate  property,  unless  the 
"  sole  control "  conferred  upon  her  over  it  is  made  to 
extend  to  the  commencement  and  prosecution  of  suits  for  its 
recovery,  even  against  her  husband,  should  he,  contrary  to 
her  wishes,  and  in  contempt  of  her  rights,  unlawfully  inter- 
fere with  it.  The  right  of  "  sole  control "  over  the  separate 
property  of  the  wife  by  her  necessarily  confers  the  power  to 
do  whatever  is  necessary  to  the  effectual  assertion  and  main- 
tenance of  that  right. 

These  views  are  sanctioned  by  the  supreme  court  of  Penn- 
sylvania, under  a  statute  similar,  in  most  respects,  to  our  own. 
Goodyear  v.  Bumhaugh  and  wife,  13  Penn.,  480;  Gumrmngs' 
Appeal,  11  id.,  275. 

We  see  no  other  mode  by  which  this  statute  can  be  made 
effectual  for  the  purposes  contemplated  by  the  legislature, 
than  by  holding  the  wife,  as  to  her  separate  property,  to  be  in 
the  condition  of  an  unmarried  woman,  and  capable  of  suing 
for  its  recovery  in  all  courts. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded,  with  instructions  to  overrule  the  demurrer 
to  the  replication,  and  to  permit  the  defendant  to  make  up  an 
issue  thereon,  if  he  desires  so  to  do. 

Walker,  J.  I  concur  in  the  decision  of  this  case,  as  an- 
nounced in  the  foregoing  opinion;  but  am  not  prepared  to 
hold  the  statute  could  affect  title  to  property  acquired  before 
the  passage  of  the  law.1  As  there  is  nothing  in  the  record  to 
show  that  it  was  not  subsequently  acquired,  I  deem  it  un- 
necessary to  discuss  that  question.  It  will  be  time  to  do  so  if 
/it  shall  be  presented  by  a  rejoinder. 

Judgment  reversed. 

1  See  Farrell  v.  Patterson,  43  111.,  52 ;   Dubois  v.  Jackson,  49  id.,  49, 
where  the  marriage  was  celebrated  in  England,  and  the  parties  removed 
to  this  state  after  the  act  of  1861 ;  Bedford  v.  Riddell,  55  111.,  261 ;  Thomas 
v.  Chicago,  id.,  403 :  Jassoy  v.  Delius,  65  id.,  469. 
380 


NOVEMBER  TERM,  1863.  499 


Morrell  vs.  The  People. 


*Lewis  Morrell  vs.  The  People  of  the  State  of  [499*] 

Illinois. 

Indictment  for  Perjury  :    What  it  must  aver. 
An  indictment  for  perjury  must  aver  not  only  the  falsity,  but  the  materi- 
ality of  the  fact  sworn  to  by  the  accused. 

Same. 
It  must  also  appear  that  the  oath  was  administered  by  a  person  having 
competent  legal  authority. 

Same. 
Also  that  it  was  made  in  a  judicial  proceeding,  or  on  some  other  lawful 
occasion,  or  for  such  a  purpose. 

Same. 
An  indictment  for  perj  ury,  in  swearing  to  an  affidavit  for  a  continuance, 
should  contain  an  averment  that  a  cause  was  pending  in  the  court; 
that  an  application  for  its  continuance  had  been  made;  and  that  on- 
the  hearing  of  that  motion,  the  affidavit  was  material ;  and  should 
then  show  what  facts  sworn  to  on  the  affidavit  were  false,  and  assign 
the  perjury. 

Same. 
Where  the  only  averment,  in  an  indictment  for  perjury  in  swearing  to 
an  affidavit  for  a  continuance,  in  reference  to  the  proceeding  in  which 
the  affidavit  was  supposed  to  have  been  made,  was :  "  said  affidavit  then 
and  there  being  a  matter  where,  by  law,  an  oath  or  affirmation  is  re- 
quired, to  wit,  an  application  for  a  continuance  of  a  cause  then  pend- 
ing before  said  court,  wherein  the  people  were  plaintiffs  and  the  said 
Lewis  Morrell  was  defendant.  Indictment  for  obtaining  United 
States  treasury  notes  under  false  pretenses,"  it  was  held,  that,  it  not 
appearing  from  the  indictment  that  an  application  for  a  continuance 
was  made,  and  that  the  affidavit  was  material  on  such  application,  it 
was  defective  and  should  have  been  quashed. 

Motion  :    Afjtdami  upon  which  based,  is  not. 
An  affidavit  for  a  continuance,  although  it  may  be  the  basis  for  such  a 
motion,  and  is  usually  used  as  evidence  on  the  trial  of  the  motion, 
can  in  no  sense  be  considered  as  the  motion  itself. 

Perjury  :    Proof  of  official  character  of  person  administering  the  oath. 
In  order  to  warrant  a  conviction  for  perjury,  it  is  requisite  that  it  should 
be  proved  that  the  person  before  whom  the  oath  was  taken  was  au- 
thorized by  law  to  administer  it.1 
Same. 
Proof  that  the  person  habitually  acted  in  the  capacity  of  a  particular 

1  Van  Dusen  v.  The  People,  78  111,,  645.    The  indictment  should  also 
state  by  whom  the  oath  was  administered.    Kerr  v.  The  People,  42  111.,  307. 
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officer  is  perhaps  only  prima  facie  evidence  of  the  fact;  but  until  re- 
butted,  it  is  sufficient,  without  producing  his  appointment  or  commis 
sion. 

Error  to  Circuit  Court  of  Marion  County. 

Indictment  for  perjury,  the  averments  of  which,  so  far  as 
they  relate  to  the  questions  considered  by  the  court,  are  "  that 
Lewis  Morrell,  on  the  19th  of  March,  1863,  in  the  county  of 
Marion,  before  Jacob  O.  Chance,  clerk  of  the  Marion  circuit 
court,  did  then  and  there  subscribe  his  name,  and  upon 
oath  depose  and  say  the  statements  contained  in  the 
[500*]  ^affidavit,  he  so  then  and  there  subscribed  his  name, 
were  true,  said  affidavit  being  a  matter  where  by  law 
an  oath  is  required,  to  wit,  an  application  for  continuance  of 
a  cause  then  pending  before  said  court,  wherein  the  people 
were  plaintiffs  and  said  Lewis  Morrell  defendant.  Indictment 
for  obtaining  United  States  treasury  notes  under  false  pre- 
tenses. Jacob  O.  Chance,  as  clerk  aforesaid,  having  compe- 
tent and  full  authority  by  law  to  administer  the  oath  to  said 
Lewis  Morrell,  all  the  matters  charged  as  false  in  said  affidavit 
being  material  in  the  application  for  continuance  of  said  cause, 
and  material  to  the  point  in  question  in  said  affidavit." 

The  assignments  of  error  were :  (1)  the  refusal  of  the  court 
below  to  quash  said  indictment  for  the  reason  that  it  contained 
no  averment:  (a)  as  to  the  materiality  of  the  facts  deposed 
in  said  affidavit ;  nor  (h)  that  the  court  granted  a  continuance 
thereon ;  (2)  in  refusing  a  new  trial  moved  for,  on  the  ground 
that  there  was  no  evidence  that  J.  O.  Chance,  before  whom 
the  affidavit  was  made,  was  the  clerk  of  the  circuit  court. 

Willard  c&  Goodnow,  for  plaintiff  in  error.  Thomas  S. 
Casey,  State's  Attorney,  for  defendant  in  error. 

Walker,  J.     This  was  an  indictment  for  perjury,  averred  to 
have  been  committed  in  swearing  to  an  affidavit  for  a  contin- 
uance of  a  cause  in  the  Marion  circuit  court.     A  motion  was 
entered  in  the  court  below  to  quash  the  indictment, 
[501*]  which  was  overruled  *by  the  court.     That  decision, 
amongst  other  matters,  is  assigned  as  error.     It  is  a 
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familiar  rule  of  pleading,  that  not  only  the  falsity,  but  the 
materiality  of  the  fact  must  appear  from  the  averments  in  the 
indictment.  It  must  also  appear  that  the  oath  was  adminis- 
tered by  a  person  having  competent  legal  authority,  and  that 
it  was  made  in  a  judicial  proceeding,  or  on  some  other  lawful 
occasion,  or  for  such  a  purpose.  If  the  indictment  be  defect- 
ive in  any  of  these  particulars,  it  is  insufficient,  and  should,  on 
motion,  be  quashed. 

The  affidavit  in  this  case  appears  to  have  been  made  with  a 
view  to  an  application  for  the  continuance  of  a  cause  then 
pending  in  the  court  below.  But  it  does  not  appear  from  the 
averments  in  the  indictment  that  such  a  motion  had  been 
made,  or  was  afterwards  interposed.  Until  such  a  motion 
was  entered,  this  affidavit  could  not  be  material.  If  no  such 
motion  was  ever  made,  it  is  not  perceived  how  it  could  be 
material,  in  obtaining  a  continuance,  or  for  any  other  purpose. 

The  averment  in  the  indictment  is  this :  "  Said  affidavit  then 
and  there  being  a  matter  where,  by  law,  an  oath  or  affirmation 
is  required,  to  wit,  an  application  for  a  continuance  of  a  cause 
then  pending  before  said  court,  wherein  the  people  were  plaint- 
iffs and  the  said  Lewis  Morreli  was  defendant.  Indictment 
for  obtaining  United  States  treasury  notes  under  false  pre- 
tenses." This  is  the  only  averment  in  reference  to  the  pro- 
ceeding in  which  the  affidavit  is  supposed  to  have  been  made. 
It  will  be  observed  that  there  is  an  entire  absence  of  aver- 
ments, that  a  motion  for  a  continuance  was  pending  in  the 
court,  or  that  such  a  motion  was  afterwards  based  upon  the 
affidavit.  This  averment  seems  to  imply  that  the  affidavit 
was  the  motion  for  a  continuance.  It  may  have  been  the  basis 
for  such  a  motion,  but  it  in  no  sense  could  have  been  the  mo- 
tion itself.  Such  affidavits  are  also  used  as  evidence  on  the 
trial  of  the  motion,  in  reference  to  which  they  are  usually 
made.  This  is  the  principal  and  material  office  of  such  instru- 
ments. The  application  for  a  continuance  is  based  upon  the 
ground  that  the  party  is  unprepared  to  proceed  to  trial,  and  an 
affidavit  is  generally  the  evidence  of  that  fact,  and  it  is 
material  for  that  purpose.     But  *the  application  can  [502*J 
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be  made,  and  the  motion  tried,  without  an  affidavit  or  affir- 
mation being  made  or  filed. 

Such  an  affidavit  could,  in  no  sense,  be  material  on  the  trial 
of  the  case  itself,  as  it  could  not  be  used  except  by  consent. 
Until  such  consent  was  obtained,  the  facts  it  contained  could 
not  be  material  to  the  issues  involved  in  the  case.  Nor  is 
there  any  averment  that  it  was  ever  material  to  those  issues. 
The  indictment  should  have  contained  an  averment  that  a 
cause  was  pending  in  the  court;  that  an  application  for  its 
continuance  had  been  made;  and  that  on  the  hearing  of  that 
motion,  the  affidavit  was  material;  and  then  have  shown  what 
facts  sworn  to  in  the  affidavit  were  false,  and  assign  the  per- 
jury. It  not  appearing  from  the  indictment  that  an  applica- 
tion for  a  continuance  was  made,  and  that  the  affidavit  was 
material  on  such  application,  it  was  defective  and  should  have 
been  quashed. 

Again,  there  was  no  evidence  that  J.  O.  Chance,  before 
whom  the  affidavit  was  made,  and  who  administered  the  oath, 
was  the  clerk  of  the  circuit  court,  or  was  at  the  time  acting  as 
such.  He  testifies  that  he  saw  the  accused  sign  the  affidavit, 
and  that  he  administered  the  oath  on  the  day  it  bears  date,  and 
that  it  was  done  in  Marion  county.  To  procure  a  conviction 
in  a  case  of  this  character,  it  is  requisite  that  it  should  be 
proved  that  the  person  before  whom  the  oath  was  taken  was 
authorized  by  law  to  administer  it.  Whart.  Crim.  Law,  664:, 
and  authorities  cited ;  Arch.  Crim.  PL,  430 ;  Rex  v.  Verelst, 
3  Camp.,  432.  Proof  that  the  person  habitually  acted  in  the 
capacity  of  a  particular  officer  is  perhaps  only  prima  facie 
evidence  of  the  fact,  but  until  rebutted,  it  is  sufficient,  without 
producing  his  appointment  or  commission.  But  in  this  case, 
the  clerk's  jurat  was  not  verified  by  the  seal  of  the  court; 
there  was  no  evidence  that  he  was  in  the  habit  of  acting  as 
clerk,  nor  that  he  was  legally  filling  the  office.  This  being  a 
material  allegation,  and  failing  to  prove  it,  the  court  below 
erred  in  refusing  to  grant  a  new  trial.  The  judgment  is  re- 
versed and  the  cause  remanded. 
Judgment  reversed. 
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*Daniel  Neil  vs.  Israel  Blanchard  and  wife.     [503*] 

Fee  Bill:  When  proper  for  collection  of  costs. 
Under  the  statute  (Rev.  Stat.  1845,  p.  418;  Scates'  Conip.,  266,  sec.  40), »  a 
fee  bill  cannot  be  issued  against  defendant  for  the  costs  made  by  the 
plaintiff  for  which  he  has  obtained  a  judgment  against  the  defend- 
ant. The  proper  process  for  their  collection  is  an  execution ;  and  if  a 
fee  bill  is  issued,  it  is  void. 2 

Same. 
A  fee  bill  may,  however,  in  such  case,  be  issued  for  collection  of  the 

costs  made  by  the  defendant. 
Judicial  Sales  :     Tinder  void  fee  bill. 
Where  a  sale  of  land  is  made  under  a  fee  bill  issued  for  costs  made  by 
the  plaintiff,  and  for  which  he  has  recovered  a  judgment  against  the 
defendant,  such  sale,  being  made  under  void  process,  will  be  void. 

Error  to  Circuit  Court  of  Jackson  County. 

Ejectment  by  defendants  in  error  against  plaintiff  in  error, 
wherein  the  defendant  below,  as  to  an  undivided  one-half  of 
the  premises  in  question,  set  up  in  defense  an  outstanding 
title  in  a  third  person,  and  as  to  the  other  half,  title  in  him 
self,  derived  through  a  sale  of  the  premises  by  virtue  of  a  cer- 
tain fee  bill  for  costs.  It  appeared  that  in  the  cause  wherein 
said  fee  bill  was  issued,  a  continuance  was  had  on  the  mo- 
tion of  defendant  therein,  with  costs  to  the  plaintiff  therein,  in 
whose  favor  a  judgment  was  rendered  against  the  defendant 
for  such  costs ;  and  that  the  sale  in  question  was  made  under 
a  fee  bill  subsequently  issued  for  said  costs. 

J.  H.  MulJcey  and  George    W.  Wall,  for  plaintiff  in  error. 
W.  C.  Goudy,  for  defendants  in  error. 

*Breese,  J.  This  case  depends  on  one  single  point,  [504*] 
and  it  is  this.  The  fee  bill  issued  in  the  case  on  which 
the  lots  were  sold  was  for  the  plaintiff's  costs,  for  which  he 
had  obtained  a  judgment,  and  an  award  of  execution  in  the 
circuit  court,  against  the  defendant.  The  statute  is  plain  on 
this  subject,  and  an  execution  should  have  issued.     That  was 

1  See  Rev.  Stat.  1874,  p.  263. 
8  Eads  v.  Couse,  35  111.,  534. 
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the  process  required.  Had  the  fee  bill  been  issued  for  the 
costs  made  by  the  defendant,  it  would  have  been  regular. 
Scates'  Comp.,  266,  §  40. 

The  fee  bill  was  void,  and  the  sale  under  it,  consequently 
void.  It  is  not  like  the  cases  cited  by  the  counsel  for  the 
plaintiff  in  error.  In  those  cases  the  process  was  not 
[505*]  void  but  voidable  *only,  and  subject  to  amendment. 
Being  void,  it  was  properly  excluded  from  the  jury. 
We  perceive  no  reason  for  reversing  the  judgment,  and  there- 
fore affirm  the  same. 

Judgment  affirmed. 


Thomas  G.  Allen  vs.  John  Bretjsing. 

Pleading:  Plea  must  not  purport  to  answer  more  than  it  in  fact  answers. x 
Where  the  plaintiff  declared  specially  upon  a  due  bill,  and  also  upon 
the  common  counts  in  assumpsit,  and  the  defendant's  special  plea 
commenced:  "And  now  comes  the  defendant  and  defends  the  wrong 
and  injury,  when,  etc.,  and  says,  that  after  making  and  delivering  the 
said  due  bill  in  said  plaintiff's  first  count  in  said  declaration,  to  wit, 
on,"  etc.,  setting  up  in  substance  the  defense  of  payment,  it  was  held, 
that  the  plea  applied  only  to  said  special  count,  and  was  not  open  to 
the  objection  that  it  purported  to  answer  the  whole  declaration,  and 
in  fact  answered  only  said  special  count. 

Same:  A  special  plea  construed  to  be  a  plea  of  payment. 
Where  to  an  action  upon  a  due  bill,  the  defendant  set  up  in  his  plea,  that 
the  plaintiff,  being  indebted  to  other  parties,  agreed  with  defendant 
that,  if  he  would  guaranty  the  payment  of  such  indebtedness,  he,  the 
plaintiff,  would  extend  the  time  of  payment  of  the  said  due  bill  until 
he,  the  plaintiff,  should  be  free  and  discharged  of  all  said  indebted- 
ness so  guarantied;  that  defendant  did  guaranty  the  payment  of  such 
indebtedness,  in  consequence  of  which  he  had  to  pay  a  certain  sum, 
larger  than  the  due  bill,  which  sum  plaintiff  had  never  repaid  to  de- 
fendant:   Held,  that  the  plea  was  substantially  a  plea  of  payment. 

Same  :  Plea  of  accord  and  satisfaction. 
Held,  also,  that  the  said  plea  not  alleging  that  the  guaranty  was  accepted 
in  accord  and  satisfaction,  it  was  not  a  plea  of  accord  and  satisfac- 
tion. 


See  Barclay  v.  Ross,  ante,  213  and  note. 
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Same  :  Plea  of  setoff. 
Held,  also,  that,  failing  to  pray  that  the  sum  averred  to  have  been  paid 
under  the  guaranty  might  be  set  off  against  the  cause  of  action  de- 
scribed in  the  declaration,  it  was  not  a  plea  of  setoff. 

Same  :  Plea  of  covenant  never  to  sue;  not  to  sue  for  a  definite  time. 

Held,  also,  that  it  was  not  a  good  plea  of  a  covenant  never  to  sue,  ope- 
rating by  way  of  release,  to  discharge  the  debt,  nor  a  plea  not  to  sue 
for  a  definite  limited  time,  as  no  such  time  was  agreed  upon  by  the 
parties. 
Assumpsit  :  For  money  paid. 
Where  one  party  pays  the  indebtedness  of  another  at  his  request,  an  ac- 
tion for  money  paid  can  be  maintained  therefor. 

Contracts  :  Implied  promise  to  reimburse  surety,  etc. 
Where  a  surety  or  guarantor  is  compelled  to  pay  money  in  consequence 
of  such  an  undertaking,  the  law  implies  a  promise  on  the  part  of  the 
principal  for  its  repayment. 

Payment  :  Evidence  in  support  of  plea  of. 
Money  paid  to  the  creditors  of  another,  which  the  party  paying  is  com- 
pelled to  pay  by  reason  of  his  guaranty  of  its  payment,  is  paid  at  the 
implied  request  of  the  debtor,  and  in  an  action  by  the  debtor  against 
such  guarantor  on  a  promissory  note,  may  be  given  in  evidence 
under  a  plea  of  payment. 

Appeal  from  Circuit  Court  of  Randolph  County. 

Assumpsit  by  defendant  in  error,  against  plaintiff  in  error, 
apon  a  certain  due  bill  for  $300,  dated  September  4, 1862,  and 
payable  by  plaintiff  in  error,  to  defendant  in  error,  or  order. 

The  plaintiff  declared  specially  upon  said  due  bill,  and  also 
upon  the  common  counts. 

The  defendant's  special  plea,  referred  to  by  the  court,  is  as 
follows : 

"  And  now  comes  the  defendant  and  defends  the  wrong  and 
injury,  when,  etc.,  and  says,  that  after  the  making  and  deliv- 
ery of  said  due  bill  in  said  plaintiff's  first  count  in  said  decla- 
ration mentioned,  to  wit,  on  the  15th  day  of  September,  1862, 
at  the  city  of  Louisville,  Ky.,  to  wit,  at  the  county  of  Ran- 
dolph, in  the  state  of  Illinois,  said  plaintiff  being  at  that  time 
sutler  in  the  80th  regiment  Illinois  volunteer  infantry,  of 
which  regiment  said  defendant  was  the  colonel,  said  plaintiff 
became  indebted,  by  means  of  giving  out  certain  check  prom- 
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ises  to  pay  in  change  for  large  sums  of  legal  current  money 
obtained  for  his  goods  and  wares,  from  the  enlisted  soldiers 
of  said  regiment,  to  the  said  enlisted  soldiers,  in  a  large 
amount,  to  wit,  in  the  sum  of  $500.  And  being  so  indebted, 
the  said  plaintiff  requested  the  defendant  to  guaranty  to  said 
soldiers  the  payment  of  said  indebtednes  by  said  plaintiff, 
promising  and  then  and  there  obligating  himself  to  extend 
the  time  of  payment  of  said  due  bill  in  said  first  count  of  said 
declaration  mentioned,  until  he,  the  said  plaintiff,  should  be 
free  and  discharged  of  all  indebtedness  to  the  aforesaid  en- 
listed soldiers.  And  the  defendant  did  then  and  there,  to  wit, 
at  the  time  and  place  aforesaid,  in  consideration  of  said  plaint 

iff's  said  agreement  to  extend  the  time  of  payment  oi 
[507*]  said  *due  bill,  as  aforesaid,  guaranty  the  payment  of 

said  plaintiff's  aforesaid  indebtedness  to  said  soldiers; 
and  afterwards,  to  wit,  at  the  time  and  place  aforesaid,  said 
plaintiff  left  said  regiment  without  paying,  and  has  since 
that  time,  hitherto,  wholly  neglected  and  refused  to  pay  his 
aforesaid  indebtedness  to  said  soldiers;  by  reason  of  which, 
and  said  defendant's  guaranty  as  aforesaid,  defendant  has  had 
to  pay  a  large  amount  of  said  plaintiffs  indebtedness  to  said 
soldiers,  to  wit,  the  sum  of  $350,  which  sum  has  not  been 
paid  defendant;  and  this,  defendant  is  ready  to  verify." 

The  questions  raised  upon  plaintiff's  demurrer  to  said  spe- 
cial plea  are- sufficiently  stated  by  the  court. 

Thomas  G.  Allen,  in  person.  Wm.  H.  Underwood,  for 
appellee. 

Walker,  J".  The  only  question  involved  in  this  record  is, 
whether  the  court  below  erred  in  sustaining  the  demurrer  to 
defendant's  special  plea.  It  avers  that  plaintiff  below,  as  a 
sutler  in  the  army,  had  issued  to  the  soldiers  of  the  regiment 
his  checks  for  sums  of  money  therein  named,  which  he  was 
bound  to  redeem;  and  being  so  indebted  to  the  soldiers,  he 

agreed  with  defendant  that  if  he  would  guaranty  the 
[508*]  payment  of  the  checks,  he  would  ^extend  the  time  of 

payment  on  the  note  sued  upon.  That  defendant  did 
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guaranty  the  payment  of  the  checks,  in  consequence  of  which 
he  had  to  pay  three  hundred  and  fifty  dollars  of  plaintiff's 
said  indebtedness  to  the  soldiers,  which  sum  plaintiff  has 
never  repaid  to  defendant.  By  the  first  special  ground  of 
demurrer,  it  is  objected  that  the  plea  purports  to  answer  the 
whole  declaration,  when  in  fact,  it  only  answers  the  first  count. 
The  plea  commences:  "  And  now  comes  the  defendant  and 
defends  the  wrong  and  injury,  when,  etc.,  and  says  that  after 
making  and  delivering  the  said  due  bill  in  said  plaintiff's  first 
count  in  said  declaration  mentioned,  to  wit,  on,"  etc.  The 
plea,  if  it  is  good  for  any  purpose,  is  a  plea  of  payment.  It 
purports  to  be  a  defense  simply  to  that  count.  It  refers  to 
the  due  bill  described  in  that  count,  and  avers  that  after  it  was 
made,  appellee  agreed  to  extend  the  time  for  its  payment,  if 
appellant  would  guaranty  the  payment  of  checks  issued  by 
appellee  to  the  soldiers  of  the  regiment.  That  he  did  guar- 
anty their  payment,  and  in  consequence  of  his  guaranty,  he 
was  compelled  to  take  up  and  satisfy  these  checks  to  the 
amount  of  three  hundred  and  fifty  dollars.  The  gist  of  the 
plea  is  this  payment,  and  it  applies  to  the  first  count  of  the 
declaration. 

The  other  special  cause  of  demurrer  is,  that  it  is  neither  a 
plea  of  setoff,  nor  of  accord  and  satisfaction,  and  fails  to  show 
what  length  of  time  was  given  to  appellant  to  make  payment. 
This  may  all  be  true,  and  yet  if  it  is,  substantially,  a  good  plea 
of  payment,  it  would  be  good.  The  plea  is  inartificially  drawn. 
I*:  does  not  allege  that  the  guaranty  was  accepted  in  accord  and 
satisfaction.  It  is,  therefore,  not  such  a  plea.  It  fails  to  pray 
that  the  sum  averred  to  have  been  paid  under  the  guaranty 
may  be  set  off  against  the  cause  of  action  described  in  the 
declaration.  It  cannot  be  held  a  plea  of  setoff.  ISTor  is  it  a 
good  plea  of  a  covenant  never  to  sue,  operating  by  way  of  re- 
lease, to  discharge  the  debt;  nor  as  a  plea  not  to  sue  for  a 
definite  limited  time,  as  no  such  time  was  agreed  upon  by  the 
parties.     If  it  is  a  defense;  it  is,  as  some  other  plea. 

As  informal  as  it  certainly  is,  can  it  be  held  substantially  a 
sufficient  plea  of  payment?     There  can  be   no  doubt   that 
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[509*]  if  this  *money  had  been  paid  to  the  soldiers,  at  the  re- 
quest of  appellee,  an  action  for  money  paid  "could  have 
been  maintained.  And  where  a  surety  or  guarantor  is  com- 
pelled to  pay  money  in  consequence  of  such  an  undertaking, 
the  law  implies  a  promise  on  the  part  of  the  principal  for  its 
repayment.  Then,  if  the  averments  of  this  plea  are  true,  and 
the  demurrer  admits  their  truth,  appellant  could  maintain  an 
action  for  money  paid  for  the  use  of  appellee.  Whilst  this 
was  not  a  payment  directly  to  appellee,  it  was  a  payment  to 
his  creditors,  for  which  appellant  was  liable,  and  had,  by  the 
neglect  of  appellee,  been  compelled  to  pay.  It  was  paid  at 
appellee's  implied  request,  and  could  have  been  given  in  evi- 
dence under  a  plea  of  payment.  It  then  follows,  although 
the  averments  of  the  plea  are  not  formal,  that  it  is,  substan- 
tially, a  plea  of  payment,  and  the  demurrer,  for  that  reason, 
was  improperly  sustained,  and  the  judgment  must  be  reversed, 
and  the  cause  remanded  with  leave  to  reply. 
Judgment  reversed. 


George  "W.  Carter  et  al.  vs.  Edward  H.  "White. 

Actions  :    Assumpsit,  an  action  on  the  case. 
The  action  of  assumpsit,  so  called,  is  an  action  on  the  case,  and  is  prop- 
erly entitled  "  a  plea  of  trespass  on  the  case,"  in  a  declaration  the 
counts  of  which  are  in  assumpsit. 
Same  :    Nature  of,  how  determined. 
To  determine  the  nature  of  a  cause  of  action,  whether  for  a  tort  or  on 
promises,  the  substance  of  the  declaration  must  be  looked  to. 
"Bill  of  Exceptions  :    Presumption  where  evidence  is  not  preserved  in. 
Where  the  evidence  in  an  action  at  law,  tried  by  the  court  without  a 
jury,  is  not  preserved  by  the  bill  of  exceptions,  it  will  be  presumed, 
on  error,  that  the  court  had  sufficient  evidence  before  it  to  warrant 
its  finding.1 


1  The  bill  of  exceptions  must  also  purport  to  contain  all  the  evidence,  or 

the  court  will  presume  the  verdict  is  supported  by  the  evidence.    Peoria 

P.  &  I.  R.  R.  Co.  v.  Mclntyre,  39  111.,  298 ;  Illinois  Cent.  R.  R.  Co.  v.  Garish, 

id.,  370;   Ballance  D.Leonard,  37  id.,  43;    Miner  v.  Phillips,  42  id.,  123; 
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Error  to  Circuit  Court  of  Pulaski  County. 

Action  brought  by  defendant  in  error  against  plaintiffs  in 
error,  the  action  being  styled,  in  the  summons  and  declaration, 
as  "a  plea  of  trespass  on  the  case." 

The  cause  was  tried  by  the  court  upon  the  plea  of  the  gen- 
eral issue,  with  notice  of  a  special  defense,  and  a  judgment 
rendered  for  the  plaintiff. 

The  question  raised  by  the  assignments  of  error  was  as  to 
the  nature  of  the  cause.  The  bill  of  exceptions  did  not  pre- 
serve the  evidence. 

George  S.  Pidgeon  and  John  Dougherty,  for  plaintiffs  in 
error.  Wm.  H.  Green  and  S.  P.  Wheeler,  for  defendant  in 
wror. 

*Breese,  J.  The  action  of  assumpsit,  so  called,  is  [510*] 
an  action  on  the  case,  and  is  properly  entitled  an 
action  of  trespass  on  the  case.  To  determine  the  cause  of 
action,  whether  for  a  tort  or  on  promises,  we  must  look  to  the 
declaration.  The  first  and  second  counts1  are  very  inarti- 
ficially  drawn,  to  say  the  least,  and  are  meaningless.  The 
third,  fourth  and  fifth  counts  are  counts  in  assumpsit. 

*The  judgment  is  correctly  entered  against  all  the  [511*] 
defendants,  as  appears  by  the  amended  record  filed. 

As  there  are  no  facts  preserved  by  the  bill  of  exceptions, 
we  cannot  determine  whether  the  court,  sitting  as  a  jury, 
found  correctly  or  not.     "We  must  intend  the  court  had  sufii- 

Gardner  v.  Haynie,  id.,  291;  McPherson  v.  Nelson,  44  id.,  124;  Gallagher 
v.  Brandt,  52  id.,  80;  Buckland  v.  Goddard.  36  id.,  206;  Esty  v.  Grant,  55 
id.,  311;  Goodrich  v.  City  of  Minonk,  62  id.,  121;  Wilson  v.  McDowell,  65 
id.,  522;  Brown  v.  Clement,  68  id.,  192;  Culliner  v.  Nash,  76  id.,  515;  Cog- 
shall  v.  Beesley,  id.,  445;  Culver  v.  Hide  and  Leather  Bank,  78  id.,  625; 
Howell  v.  Morlan,  id.,  162;  Henry  v.  Halloway,  id.,  356.  See,  also,  Van- 
scoyoc  v.  Kimler,  77  id.,  151.  See,  however,  Brooks  v.  Martin,  64  id.,  389; 
Howell  v.  Goodrich,  69  id.,  556. 

But  the  certificate  of  The  judge,  that  the  bill  contains  all  the  evidence, 
will  be  conclusive  upon  the  point.    Goodwin  v.  Durham,  56  111.,  239. 

1  These  counts  referred  to  a  certain  contract  alleged  to  have  been  entered 
into  between  the  parties. 
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cient  evidence  before  it  to  justify  its  finding,  and  we  must 
affirm  the  judgment. 
Judgment  affirmed. 


William  White  vs.  Minerva  Merrell. 

Receipts  :    Open  to  explanation  by  parol  evidence.1 
Where  money  was  paid  by  one  person  to  another,  and  the  following 
writing  taken  therefor : 

u  Received,  Salem,  Marion  county,  Illinois,  April  20th,  Minerva 
Merrell,  the  sum  of  three  hundred  dollars,  to  be  credited  on  the 
mortgage  notes  of  N.  C.  Merrell,  and  if  not  redeemed,  the  above 
amount  is  not  to  be  repaid  to  claimants  of  said  estate.  April  20thr 
1861.  William  "White." 

Held,  that  this  instrument  was  not  distinguishable  from  an  ordinary- 
receipt  for  money;  that  it  did  not  constitute  a  contract  between  the 
parties,  as  it  related  to  the  performance  of  no  act  by  the  parties,  but 
only  limited  the  application  of  the  money;  and,  therefore,  that  parol 
evidence  was  admissible  to  prove  the  objects  for  which  it  was  given, 
as  well  as  the  agreement  of  the  parties  upon  which  the  money  was 
paid.  Had  it  been  regarded  as  a  contract,  however,  so  far  as  it  ope- 
rated as  an  agreement,  it  could  not  have  been  explained,  contradicted 
or  varied  by  parol. 

Contracts  :  When  implied,  to  refund  money  paid  on  mortgage  by  mortgagee's 
widow. 
Where  the  widow  of  a  deceased  mortgagor  paid  money  to  the  mort- 
gagee, who  stated  in  the  receipt  given  therefor  that  it  was  to  be  cred- 
ited on  the  mortgage  debt,  but  the  evidence  showed  that  it  was  paid 
under  an  agreement  between  the  widow  and  the  mortgagee,  that, 
upon  her  paying  certain  sums  at  stated  times,  she  should  have  the 
title  to  the  mortgaged  premises;  that  in  case  the  property  should  be 
redeemed  by  other  claimants  of  her  husband's  estate,  or  in  case  of 
her  failure  to  make  her  payments  as  agreed,  the  money  paid  by  her 
was  to  be  refunded ;  and  the  mortgagee  foreclosed  for  the  full  amount 
of  his  debt  without  crediting  the  payments  made,  and  received  satis- 
faction out  of  the  mortgaged  property,  it  was  held,  that,  independent 
of  all  extrinsic  evidence  as  to  the  agreement  of  the  parties,  upon  its 
being  shown  that  the  money  paid  was  not  credited  upon  the  mort- 
gage debt,  the  law  would  imply  a  promise  for  its  repayment,  and  that 
assumpsit  lay  for  its  recovery. 

»See  McCloskey  v.  McCormick,  37  111.,  66;  Elder  v.  Hood,  38  id.,  533; 
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Appeal  from  Circuit  Court  of  Jefferson  county. 
The  facts  are  sufficiently  stated  by  the  court. 
Willard  <&  Goodnow,  for  appellant.     James  Bassett  and 
B.  B.  Smith,  for  appellee. 

*Walker,  J.  This  was  an  action  of  assumpsit  com-  [514*] 
menced  in  Marion  and  transferred  to  Jefferson  county 
bv  change  of  venue.  The  declaration  only  contained  the  com- 
moi  money  counts.  On  the  trial  below,  the  plaintiff  read  in 
evidence,  against  the  objections  of  defendant,  these  instru- 
ments: 

"  Received,  Salem,  Marion  county,  Illinois,  April  20th, 
Minerva  Merrell,  the  sum  of  three  hundred  dollars,  to  be 
credited  on  the  mortgage  notes  of  ~N.  C.  Merrell,  and  if  not 
redeemed,  the  above  amount  is  not  to  be  repaid  to  claimants 
of  said  estate.     April  20th,  1861.  "William  White." 

"  135.00.  Received,  Salem,  Illinois,  of  Mrs.  Minerva  Mer- 
rell, the  sum  of  one  hundred  and  thirty-five  dollars,  to  be 
credited  upon  the  notes  of  ~N.  C.  Merrell,  given  for  the  mort- 
gage property  of  part  of  lot  one,  in  block  one,  in  Salem,  which 
money  is  not  to  be  repaid  to  any  claimant,  in  case  the  said 
property  is  not  redeemed.  Salem,  Marion  county,  Illinois, 
May  27,  1861.  William  White." 

And  called  witnesses  to  prove  the  objects  for  which  they 
were  given,  as  well  as  the  agreement  of  the  parties  upon  which 
the  money  was  paid. 

*It  appears  from  the  evidence,  that  the  money  spe-  [515*J 
cified  in  these  receipts  was  never  credited  upon  the 
notes  referred  to  in  those  instruments ;  that  the  mortgage  had 
been  foreclosed  for  the  full  amount  of  the  debt,  and  that  the 
premises  had  been  sold  and  purchased  in  satisfaction  of  the 
decree  by  appellant;  the  redemption  had  expired,  and  appellee 
had  surrendered  possession  to  appellant.  Appellant  likewise 
proved  that  the  notes  referred  to  were  given  to  appellant  by 

Elston  v.  Kennicott,  46  id.,  187 ;  S.  C,  52  id.,  272  (tax  receipt) ;  Winchester 
v.  Grosvener,  44  id.,  425 ;  Carr  v.  Miner,  42  id.,  179 ;  Rand  v.  Schofield,  43 
id.,  167  (tax  receipt). 
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the  husband  of  appellee,  in  his  lifetime,  and  to  secure  which 
he  had  executed  a  mortgage:  That  appellee  being  anxious  to 
secure  the  property,  undertook  to  redeem  it,  and  it  was  agreed 
that  if  she  should  pay  one  thousand  dollars  by  the  time  the 
last  note  matured,  and  one  thousand  dollars  yearly  thereafter, 
until  the  debt  should  be  paid,  she  should  then  obtain  the  title  to 
the  mortgaged  premises.  That  the  money  she  might  thus  pay 
should  not  be  credited  upon  the  notes,  or  in  any  manner  inure 
to  the  benefit  of  Atkins'  wife,1  or  any  other  claimant  who  might 
redeem.  That  in  case  the  property  should  be  redeemed  by  such 
claimants,  the  money  paid  under  this  agreement  was  to  be 
refunded.  That  if  she  failed  to  complete  the  payment  of  the 
first  thousand  dollars  when  the  notes  matured,  she  was  to  be 
permitted  to  do  so  before  a  foreclosure  and  sale  of  the  prop- 
erty. If  paid  by  that  time,  the  certificate  of  purchase  was  to 
inure  to  her  benefit;  but  if  she  failed  to  pay  by  that  time,  the 
contract  was  to  be  at  an  end,  and  the  money  repaid  to  her. 

It  is  insisted  that  the  instruments  introduced  in  evidence 
are  not  of  the  cha,racter  that  admit  of  explanation  by  parol 
evidence;  that  if  they  were  merely  receipts,  such  evidence 
would  be  admissible,  but  that  these  are  something  more  than 
receipts;  that  they  are  written  contracts.  If  this  be  true,  so 
far  as  they  operate  as  agreements,  they  cannot  be  explained, 
contradicted  or  varied.  But  we  do  not  perceive  that  they  are 
agreements.  They  acknowledge  the  receipt  of  specific  sums 
of  money,  to  be  credited  on  certain  "  mortgage  notes,"  which, 
if  not  redeemed,  is  not  to  be  paid  to  claimants  against  the  es- 
tate of  appellee's  husband.     This  is  not  a  contract,  as  it  relates 

to  the  performance  of  no  act  by  the  parties.  They 
[516*]  only,  in  addition  to  ^acknowledging  the  receipt  of  the 

money,  specify  that  it  shall  not  be  applied  to  the  ben- 
efit of  a  particular  class  of  individuals.  This  only  limited 
the  application  of  the  money.  These  instruments  are  not 
distinguishable  from  ordinary  receipts  for  money. 

Independent  of  this  money,  and  out  of  the  mortgaged  prop- 
erty, appellant  has  received  satisfaction  of  his  debt  against  the 

*She  was  a  daughter  of  said  N.  C.  Merrill,  deceased. 
394 


NOVEMBER  TERM,  1863.  517 

Dunlap  vs.  Wilson. 

deceased  husband  of  appellee.  He  had  not  allowed  these 
sums  as  payments  upon  the  mortgage  debt.  In  these  receipts 
he  states  that  the  money  is  to  be  credited  on  the  mortgage 
debt,  but,  failing  so  to  do,  we  are  at  a  loss  to  perceive  upon 
what  principle  of  law  or  justice  he  can  claim  this  money.  He 
has  given  no  consideration  for  it,  but,  if  permitted  to  retain 
it,  he  to  that  extent  would  be  twice  paid.  Independent  of  all 
extraneous  evidence  as  to  the  agreement  of  the  parties,  upon 
its  being  shown  that  it  was  not  credited  upon  the  mortgage 
debt,  the  law  would  imply  a  promise  for  its  repayment.  But 
when  the  verbal  evidence  is  considered,  it  appears  that  there 
was  an  express  promise. 

Again,  had  appellee  desired  to  redeem  the  property  from 
the  sale  under  the  decree  of  foreclosure,  she  would  have  been 
compelled  to  pay  a  much  larger  sum  than  if  the  credit  had 
been  given.  This  made  such  a  proceeding  more  onerous,  and 
may  have  defeated  the  object  in  paying  this  money.  It  was 
paid  to  procnre  the  title  to  this  property.  But  in  no  event 
can  appellant  be  held  to  be  entitled  to  retain  this  money. 
Upon  the  whole  record  we  are  unable  to  perceive  any  error, 
and  the  judgment  is  affirmed. 

Judgment  affirmed. 


*  James  Dunlap  vs.  Levin  J.  Wilson  et  al.       [517*] 

Evidence  :  Amount  required  to  overthrow  sworn  answer.1 
The  evidence  of  but  one  witness  is  not  sufficient  to  overcome  the  sworn 
answer  of  a  defendant,  in  chancery. 

Notice  :  Of  existence  of  prior  incumbrance;  when  presumed  from  employ- 
ment of  attorney  of  prior  mortgagee,  etc. 
The  fact  that  a  creditor,  who  takes  a  conveyance  of  land  from  his  debtor 
in  payment  of  his  debt,  employs  as  an  attorney  to  assist  him  in  securing 
it,  and  in  examining  the  title,  one  who  is  also,  and  has  been  for  sev- 
eral years,  the  attorney  of  a  prior  mortgagee  of  the  same  land,  whose 
mortgage  is  not  recorded,  will  not,  although  the  attorney  is  proved  to 

1  See  Barton  v.  Moss,  ante,  50 ;  Preschbaker,  v.  Feaman,  ante,  475. 
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have  written  some  mortgages  for  such  prior  mortgagee,  there  being 
no  evidence  that  he  drew  the  unrecorded  mortgage  in  question,  war- 
rant the  inference  that  he  knew  of  this  particular  mortgage,  and  com- 
municated information  of  the  fact  to  such  subsequent  purchaser.  It 
can  hardly  be  inferred  that,  because  a  person  has  acted  as  the  attorney 
of  another,  he  is  therefore  fully  informed  of  all  his  client's  business. 

Same. 
It  might  be  otherwise,  however,  where  he  has  been  recently  employed 
in  connection  with  the  particular  transaction  in  question,  as  he  would 
then  have  the  knowledge  and  must  be  presumed  to  have  acted  with 
reference  to  it.  Had  it  appeared  that  such  attorney  drew  the  mort- 
gage in  controversy,  then  the  presumption  would  be  indulged  that  he 
communicated  the  fact  to  such  subsequent  purchaser  before  he  re- 
ceived his  conveyance. 

Same. 
Nor  does  the  fact  that  such  attorney  was  also  a  director  of  the  bank  to 
which  such  prior  mortgage  was  given  afford  evidence  of  notice.  If 
it  had  appeared  that  he  was  present  and  acted  with  the  board  of  di. 
rectors  when  they  determined  to  procure  the  mortgage,  or  when  its 
execution  was  reported  to  them,  it  might  be  presumed  that  he  com- 
municated the  fact  to  his  client.  But  the  court  can  not  judicially 
know  that  any  such  action  was  had  by  the  board  of  directors ;  or,  if 
it  was,  that  such  attorney  was  present  and  participated  in  its  action. 

Subsequent  Purchaser  :  Without  and  with  notice;  rights  of1 
A  purchaser  of  land  without  notice,  actual  or  constructive,  of  a  prior 
mortgage,  will  by  first  recording  his  deed,  acquire  title  free  from  the 
incumbrance  of  the  mortgage. 
Same. 
But  if  the  subsequent  purchaser  has  notice  of  the  existence  of  such  prior 
mortgage,  he  will  take  subject  to  it,  and  will  have  the  right  to  redeem 
the  property. 

Kedemption  :  Bight  of  subsequent  purchaser,  how  barred. 
A  subsequent  purchaser  of  land  with  notice  of  a  prior  mortgage,  and 
his  grantees,  can  only  be  deprived  of  the  right  to  redeem  therefrom, 
by  foreclosure,  or  its  bar  in  some  of  the  modes  known  to  law. 
Same  :  Not  affected  by  decree  unless  he  is  a  party* 
The  equity  of  redemption  of  a  subsequent  purchaser  of  land  subject  to 
a  mortgage  will  not  be  barred  by  a  decree  of  foreclosure  in  a  suit  to 
which  he  is  not  a  party. 
Same  :  Not  to  be  cut  off  by  decree  canceling  deed  on  a  bill  to  quiet  title. 
The  purchaser  of  land  at  a  sale  under  the  foreclosure  of  a  prior  unre- 

1  See  Moshier  v.  Knox  College,  ante,  156. 

8  See  Hurd  v.  Case,  ante,  45;  Jackson  v.  Warren,  ante,  334;    Ohling^. 
Lutjens,  ante,  24. 
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corded  mortgage,  to  which  a  subsequent  purchaser  and  his  grantee 
are  not  parties,  will  have  no  right  upon  a  bill  filed  by  him  to  quiet 
his  title,  and  have  their  deeds  declared  void  and  canceled,  thereby  de- 
priving said  grantee  of  his  right  to  redeem,  even  though  such  pur- 
chaser took  with  notice,  and  his  grantee  is  a  volunteer. 

Error  to  Circuit  Court  of   Union  County. 
The  facts  are  sufficiently  stated  by  the  court. 
Wm.  Thomas,  for  plaintiff  in  error.     J.  Dougherty,  for 
defendants  in  error. 

^Walker,  J.  It  appears  from  the  evidence  in  this  [521*] 
case,  that  Gatewood,  being  indebted  to  the  Bank  of  Illi- 
nois in  a  large  sum,  executed  a  mortgage  embracing  the  lands 
in  controversy,  together  with  others,  to  secure  its  payment. 
It  bears  date  on  the  19th  of  February,  1840,  and  was  recorded 
in  the  proper  office  on  the  8th  day  of  March,  1845.  That  in 
the  year  1848,  Gatewood  died  intestate,  without  having  paid 
the  mortgage  debt,  or  otherwise  released  the  lands  from  the 
lien  of  the  mortgage.  In  September,  1850,  the  assignees  filed 
their  bill  against  Gatewood's  administators  and  heirs,  to  fore- 
close the  mortgage;  obtained  a  decree,  and  the  lands  were  sold 
under  the  decree  on  the  19th  of  October,  1852.  At 
that  sale  plaintiff  in  error  became  the  purchaser  of  the  [522*] 
premises  in  controversy  for  $2,357.06,  and  received  a 
deed  on  that  day,  from  the  master  in  chancery.  The  sale  was 
approved  and  confirmed  by  decree  of  the  court. 

On  the  14th  day  of  October,  1843,  defendant  Wilson  ob- 
tained a  deed  for  these  lands  from  Gatewood,  in  payment  of  a 
debt  the  former  held  against  the  latter.  This  deed  was  duly 
recorded  on  the  20th  day  of  January,  1844.  On  the  15th  day 
of  December,  1856,  Wilson  coveyed  the  land  in  controvery  to 
defendant  Coleman,  for  the  consideration  of  one  hundred  dol- 
lars. This  deed  was  recorded  in  the  proper  office  on  the  16th 
day  of  March,  1858.  This  bill  was  exhibited  on  these  facts 
for  the  purpose  of  quieting  the  title  of  complainant  and  to 
have  Gatewood's  deed  to  Wilson,  and  Wilson's  deed  to  Cole- 
man, canceled. 
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The  bill  charges  notice  of  the  existence  of  the  mortgage  to 
the  bank  by  Wilson  when  he  purchased  of  Gate  wood,  and  that 
the  conveyance  by  "Wilson  to  Coleman  was  made  in  considera- 
tion of  natural  love  and  affection,  Coleman  being  a  nephew 
of  Wilson.  They,  in  their  answer,  deny  all  notice,  but  admit 
the  relationship,  and  that  the  consideration  for  the  convey- 
ance was  natural  love  and  affection.  Coleman  alleges  in  his 
answer,  that  he  had  exercised  acts  of  ownership  over  the  laud 
for  more  than  seven  years  before  the  suit  was  instituted,  by 
paying  taxes,  protecting  the  timber,  as  well  as  by  other  acts, 
and  insists  upon  the  statute  of  limitations  as  a  bar  to  this  suit. 
On  the  hearing  in  the  court  below,  the  bill  was  dismissed, 
which  is  now  assigned  for  error. 

There  can  be  no  pretense  that  defendants,  or  either  of  them, 
had  constructive  notice  of  this  incumbrance,  by  its  being  re- 
corded. The  deed  to  defendant  Wilson  was  executed  before 
the  mortgage  was  placed  upon  record,  and  it  was  recorded 
nearly  fourteen  months  before  the  mortgage.  If,  then,  Wilson 
took  subject  to  the  mortgage,  it  was  because  of  actual  notice 
of  its  existence,  or  of  notice  of  such  facts  as,  upon  reasonable 
inquiry,  would  have  led  to  notice  of  the  mortgage.  This  is 
positively  denied  by  a  sworn  answer.  Kirkpatrick,  however, 
testifies  that  he  informed  Wilson,  both  before  and  after  his 
purchase,  that  all  of  Gatewood's  lands  were  mortgaged 
[523*]  to  the  bank.  *This  is  the  only  witness  who  attempts 
to  prove  that  there  was  actual  notice  before  the  deed 
was  executed.  This  evidence  of  but  one  witness  is  not  suffi- 
cient to  overcome  the  sworn  answer  of  defendant  Wilson. 

But  it  is  insisted  that,  as  the  evidence  shows  that  Wilson 
employed  Eddy  as  an  attorney  to  assist  him  in  securing  his 
debt  of  Gatewood,  and  as  he  was  the  attorney  of  the  bank, 
and  was  proved  to  have  written  some  mortgages  to  the  bank, 
and  also  had  been  a  director  in  the  bank,  it  must  be  inferred 
that  he  communicated  information  of  the  fact  to  Wilson  be- 
fore he  purchased.1     It  will  be  observed  there  is  no  evidence 

1  The  allegation  of  the  answer  on  the  point  was,  that  said  attorney  was 
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that  Eddy  drew  this  mortgage,  or  that  he  had  any  knowledge 
of  its  existence.  It  can  hardly  be  inferred  that  because  a  per- 
son has  acted  as  the  attorney  of  another,  he  therefore  is  fully 
informed  of  all  of  his  client's  business.  It  might  be  other- 
wise, however,  when  he  had  been  recently  employed  in  con- 
nection with  the  particular  transaction,  as  he  then  had  the 
knowledge,  and  must  be  presumed  to  have  acted  with  refer- 
ence to  it.  Had  it  appeared  that  Eddy  drew  the  mortgage  in 
controversy,  then  the  presumption  would  be  indulged  that  he 
communicated  the  fact  to  Wilson  before  he  received  his  con- 
veyance. 

Nor  is  it  perceived  that  the  fact  that  Eddy  was  a  director  of 
the  bank  affords  evidence  of  notice.  If  it  had  appeared  that 
he  was  present  and  acted  with  the  board  of  directors  when 
they  determined  to  procure  the  mortgage,  or  when  its  execu- 
tion was  reported  to  them,  it  might  be  presumed  that  he  com- 
municated the  fact  to  his  client.  But  the  court  cannot  judi- 
cially know  that  any  such  action  was  had  by  the  board  of  di- 
rectors, or  if  it  was,  that  Eddy  was  present  and  participated 
in  its  action.  We  are  of  the  opinion  that  the  evidence  fails 
to  overcome  the  sworn  answer,  there  being  the  evidence  of  but 
one  witness  which  contradicts  it. 

Again,  the  relief  sought  could  not  have  been  granted,  how- 
ever conclusive  the  evidence  might  have  been.  If  "Wilson 
purchased  without  notice,  actual  or  constructive,  he,  by  first 
recording  his  deed,  acquired  title  freed  from  the  incumbrance 
of  the  mortgage.  But  suppose  he  had  both  actual  and 
constructive  notice,  *what  were  his  rights?  It  will  be  [524*] 
conceded  that  he  purchased  the  title  subject  to  the 
mortgage.  That  he  acquired  the  right  to  redeem  the  prop- 
erty. Having  acquired  this  right,  he  or  his  grantees  could 
only  be  deprived  of  it  by  foreclosure,  or  its  bar  in  some  of  the 

employed  only  for  the  purpose  of  examining  the  title  to  the  premises  to 
ascertain  whether  Gatewood's  title  was  good,  and  whether  the  land  was 
incumbered;  and  alleges  that  said  attorney  informed  him  that  Gatewood's 
title  was  good  and  free  from  incumbrances.  The  evidence  showed  that 
said  attorney  had  been  for  several  years  and  then  was  the  bank's  attorney. 
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modes  known  to  the  law.  This  record  discloses  no  such  ac- 
tion. It  is  true  that  it  shows  a  foreclosure  of  the  equity  of 
redemption  of  Gatewood's  administrator  and  heirs,  because 
they  were  made  parties  to  that  suit;  but  neither  of  these  de- 
fendants was  made  party  to  that  proceeding,  and  until  they 
were  before  the  court,  their  rights  could  not  be  affected  by  any 
decree  it  could  render.  All  that  was  sold  under  that  decree 
was  the  supposed  interest  of  Gatewood's  estate,  and  it  is  man- 
ifest that  they  had  none  to  be  affected,  as  the  title  had  passed 
to  Wilson,  subject  to  this  incumbrance.  The  title  having  also 
passed  to  Coleman  in  the  same  condition,  and  he  not  having 
been  made  a  party  to  the  foreclosure  suit,  his  rights  remained 
unimpaired.  Then  upon  what  principle  could  his  deed  be 
declared  void,  even  with  notice?  It  would  be  highly  unjust 
and  inequitable,  although  it  appeared  that  Wilson  purchased 
with  notice,  to  cancel  these  deeds,  and  deprive  Coleman  of  the 
right  to  redeem  from  the  mortgage. 

The  court  below  committed  no  error  in  dismissing  the  bill, 
and  the  decree  is  affirmed. 

Decree  affirmed. 


Michael  Keith  and  John  Gedney  vs.  Henry  H.  Horner, 

Vendor's  Lien  :    May  not  be  assigned.1 
The  law  does  not  authorize  the  assignment  or  transfer  of  a  vendor's  lien 
to  the  purchaser  of  the  notes  given  for  the  purchase  money. 
Same. 
Such  a  lien  is  not  assignable,  even  by  express  language;  the  lien  is  per- 
sonal, and  can  only  be  enforced  by  the  vendor. 
Same. 
This  lien  would,  no  doubt,  pass,  on  the  death  of  the  vendor,  to  his  rep- 
resentatives ;  but  it  is  not  the  subject  matter  of  sale  and  transfer  by 
contract. 

1  McLaurie  <o.  Thomas,  39  111.,  291;  Markoe  v.  Andras,  67  id.,  34;  Wing 
v.  Goodman,  75  id.,  159. 

Otherwise,  if  reserved  by  express  contract,  Carpenter  v.  Mitchell,  54  111., 
126 ;  Markoe  v.  Andras,  supra. 
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Error  to  Circuit  Court  of  Clinton  county. 
The  facts  are  sufficiently  stated  by  the  court. 
Buxton  and  White,  for  plaintiffs  in  error. 

*Walker,  J.  The  bill  alleges  that  John  Gedney,  on  [526*] 
the  23d  of  May,  1859,  sold  and  conveyed  to  Michael  Keith 
a  town  lot,  in  part  payment  for  which  he  executed  to  Gedney 
two  promissory  notes,  for  two  hundred  and  thirty  three  dol- 
lars and  thirty-three  cents  each,  due  at  twelve  and  eighteen 
months,  with  ten  per  cent,  interest ;  that  on  the  same  day  Ged- 
ney indorsed  them  to  Horner;  that  one  of  the  notes  was  due, 
and  that  both  were  unpaid,  and  that  Keith  and  Gedney  were 
insolvent.  The  bill  prays  that  a  vendor's  lien  may  be  decreed 
and  enforced  against  the  lot,  to  the  amount  of  the  notes,  and 
for  a  sale  without  redemption.  The  defendants  failed  to  an- 
swer; the  bill  was  taken  as  confessed,  and  a  decree  passed,  de- 
claring that  a  vendor's  lien  existed,  ordering  the  payment  of 
the  money  due  in  thirty  days,  and  the  money  not  then  due, 
by  the  23d  day  of  November,  1861,  and,  in  default  of  pay- 
ment, that  the  property  be  sold,  with  redemption.  To  reverse 
that  decree  this  writ  of  error  is  prosecuted. 

This  court  has  held  that  the  law  does  not  authorize  the 
assignment  or  transfer  of  a  vendor's  lien  to  the  purchaser  of 
the  notes  given  for  the  purchase  money;  that  such  a  lien  is 
not  assignable,  even  by  express  language ;  that  the  lien  is  per- 
sonal, and  can  only  be  enforced  by  the  vendor.  Richards  v. 
Learning,  27  111.,  431.  This  lien  would,  no  doubt,  pass,  on 
the  death  of  the  vendor,  to  his  representatives,  but  it  is  not 
the  subject  matter  of  sale  and  transfer  by  contract.  The  case 
of  Richards  v.  Learning  was,  in  all  essential  facts,  similar  to 
this,  and  the  rule  there  announced  is  decisive  of  this  case. 
The  decree  of  the  court  below  must,  therefore,  be  reversed, 
and  the  bill  is  dismissed. 

Decree  reversed. 
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[527*]  *  James  Jolliff  vs.  Isabel  Jolliff. 

Permanent  Alimony:  Allowance  of  discretionary.1 
The  allowance  of  alimony  is  discretionary  with  the  court,  to  be  exer- 
cised in  view  of  all  the  circumstances. 

Same  :  Assignment  of  homestead  as} 
Where  a  decree  of  divorce  granted  on  a  bill  filed  by  the  wife,  provided 
that  the  wife  should  "have  and  hold* her  present  homestead  as  ali- 
mony, with  the  right  to  rent  the  same  until  the  youngest  child  should 
become  of  age,  and,  also,  all  the  personal  property  in  her  possession :" 
Held,  that  there  was  no  error  in  so  assigning  the  alimony.  There 
was  a  peculiar  propriety  in  so  limiting  the  homestead,  as,  by  the  stat 
ute,  it  is  such  until  the  youngest  child  arrives  of  age. 

Same  :  Specific  sum. 
A  decree  of  divorce,  granting  the  wife  alimony,  need  not  assign  a  specific 
sum  as  alimony. 

Error  to  Circuit  Court  of  Washington  County. 

Bill  for  a  divorce  and  alimony,  filed  by  defendant  in  error 
against  plaintiff  in  error. 

A  decree  for  a  divorce  was  granted,  which  also  provided 
that  defendant  in  error  should  "  have  and  hold  her  present 
homestead  as  alimony,  with  the  right  to  rent  the  same  until 
the  youngest  child  becomes  of  age,  and,  also,  all  the  personal 
property  in  her  possession,"  which  was  objected  to  on  account 
of  the  said  provision  allowing  the  wife  the  homestead  with  the 
right  to  rent  till  the  majority  of  the  youngest  child,  without 
assigning  a  specific  sum  for  alimony. 

W.  Stoker,  for  plaintiff  in  error.  Goodenow  and  O'Mel- 
veney,  for  defendant  in  error. 

[528*]     *Breese,  J.    It  is  unnecessary  to  go  into  an  elaborate 
examination  of  this  record,  inasmuch  as  the  principles  ap- 
plicable to  the  case  have  been  often  referred  to  by  this  court. 
Shillingerv.  Shilling 'er,  14  111.,  14/T;  Stewartsonv.  Stewartson, 

1  Bergen  v.  Bergen,  22  111.,  187. 

*See  Armstrong  v.  Armstrong,  35  111.,  109;  Von  Glahn  v.  Von  G-lahn,  46 
id.,  134;  Keating  v.  Keating,  48  id.,.  241;  Ross  «.  Ross,  78  id.,  402,  as  to 
vesting  fee  in  wife. 
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15  id.,  145;  Wheeler  v.  Wheeler,  18  id.,  39;  Foote  v.  Foote, 
22  id.,  425.  In  this  last  case  the  doctrine  is  fully  examined, 
and  the  conclusion  reached  from  all  the  authorities  there  cited, 
both  English  and  American,  was,  that  the  allowance  of  ali- 
mony was  discretionary  with  the  court,  to  be  exercised  in  view 
of  all  the  circumstances.  We  cannot  say  the  circuit  court 
erred  in  assigning  alimony  in  this  case.  Limiting  it  to  the 
full  age  of  the  youngest  child,  if  an  error,  is  one  of  which  the 
defendant  in  error  might  complain,  but,  certainly,  not  the 
plaintiff,  as  she  may  live  beyond  that  time.  There  is,  too,  a 
peculiar  propriety  in  so  limiting  the  homestead,  as,  by  the 
statute,  it  is  such  until  the  youngest  child  arrives  at  the  age 
of  twenty-one.  We  are  not  disposed  to  disturb  the  decree  for 
any  reason  urged  by  the  plaintiff  in  error,  but  affirm  the  same 
in  all  its  parts. 
Decree  affirmed. 


James  W.  Primmer  vs.  Price  J.  Patten  &  Co. 

Chancery  Pleading:    Facts,  how  to  be  alleged. 
In  chancery,  as  at  law,  all  facts  must  be  clearly  and  positively  averred 
in  pleading. 

Bill  op  Discovery:    What  it  must  allege. 

Where  a  bill  for  a  discovery  alleged  the  pendency  of  an  action  against 
complainant  upon  a  promissory  note;  that  pleas  had  been  filed,  set- 
ting up  a  failure  of  consideration,  with  notice  by  the  plaintiffs  at 
law  at  the  time  they  purchased  the  note ;  that  they  purchased  the 
note  after  its  maturity;  also  a  plea  of  satisfaction  and  discharge  of 
the  note  by  the  payee,  and  that  plaintiffs  had  notice  at  the  time  they 
purchased;  that  replications  were  filed  and  issues  joined;  that  com- 
plainant was  informed  and  believed  that  the  note  in  suit  was  indorsed 
after  maturity,  and  that  plaintiffs  knew  all  facts  set  up  in  the  pleas 
when  they  purchased;  that  the  payee  of  the  note  informed  plaintiffs 
that  the  consideration  had  failed ;  and  that  complainant  has  no  wit- 
ness by  whom  he  can  prove  the  facts  set  up  in  the  pleas,  except  the 
payee  of  the  note  or  the  plaintiffs  in  the  suit  at  law:  Held,  that  the 
allegations  of  the  bill  were  insufficient  to  warrant  an  injunction  stay- 
ing the  proceedings  at  law  until  discovery  was  had.    The  bill  should 
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have  alleged  that  the  facts  averred  in  the  pleas,  or  such  of  them  as 
showed  a  defense,  or  other  sufficient  facts  outside  of  the  averments  in 
the  pleas,  were  true. 
Same. 
The  bill  was  also  held  defective  in  failing  to  allege  that  complainant 
expected  to  establish  the  truth  of  his  pleas  by  the  discovery  sought 
by  the  bill.  The  allegation  that  complainant  has  no  witness  by  whom 
he  can  prove  the  facts  set  up  in  the  pleas,  except  the  payee  or  the 
plaintiffs  in  the  suit  at  law,  is  insufficient.  There  should  have  been 
a  positive  allegation  that  he  expected  to  prove  them  by  those  parties. 

Same  :    Injunction. 
A  bill  of  discovery,  not  containing  a  prayer  for  an  injunction  to  stay  the 
prosecution    of  the    action    at    law    until    the    coming    in   of  the 
answer,  is  defective  in  its  frame;  and  it  would  be  error  to  grant  an 
injunction  on  such  a  bill. 

Error  to  the  Circuit  Court  of  Marion  County. 

Motion  in  the  court  below  by  plaintiff  in  error  for  leave  to 
file  a  bill  of  discovery,  which  being  overruled  and  judgment 
rendered  in  favor  of  defendants  in  error  and  against  plaintiff 
in  error,  for  the  amount  due  on  the  note  upon  which  suit 
was  brought,  error  was  brought  and  assigned  in  denying  said 
motion  and  in  dismissing  said  bill.  The  substance  of  the  bill 
is  sufficiently  stated  by  the  court. 

Willard  <&  Goodenow,  for  plaintiff  in  error.  Bryan,  for 
defendant  in  error. 

[530*]       *  Walker,  J.     The  first  question  which  we  propose 
to  consider  is,  whether  the  bill  of  discovery  contained 
such  allegations  as  required  the  court  below  to  grant  an  in- 
junction staying  the  proceedings  at  law  until  the  discovery 
was  had.     The  bill  alleges  the  pendency  of  the  suit; 
[531*]  that  pleas  had  been  filed,  setting  up  a  failure  of  *con- 
sideration,  with  notice  by  the  plaintiffs  at  the  time 
they  purchased  the  note;  that  they  purchased  the  note  after  its 
maturity;  also  a  plea  that  the  payee  of  the  note  received  the 
conveyance  of  a  town  lot  in  satisfaction  and  discharge  of  the 
note  by  a  written  release,  and  that  plaintiffs  had  notice  at  the 
time  they  purchased;  that  replications  were  filed  and  issues 
joined.     The  bill  further  alleges  that  complainant  was  in- 
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formed  and  believed  that  the  note  was  indorsed  after  it  be- 
came due  and  payable,  and  that  plaintiffs  knew  of  all  the  facts 
set  up  in  the  pleas  when  they  purchased  the  note  upon  which 
the  suit  had  been  instituted.  That  Lasater,  the  payee  of  the 
note,  informed  plaintiffs  that  the  consideration  had  failed. 

It  will  be  observed  that  the  bill  fails  to  allege  that  the  aver- 
ments in  the  pleas,  or  that  the  information  given  by  the  payee 
of  the  note  to  the  assignees,  was  true.  Nor  does  the  bill,  out- 
side the  averments  in  the  pleas,  allege  facts  showing  a  failure 
of  the  consideration  for  which  the  note  was  executed.  Nei- 
ther does  it  allege  that  complainant  expected  or  believed  that 
he  could  prove  by  defendants,  that  Lasater  informed  them  at 
the  time  he  indorsed  the  note,  that  the  consideration  had 
failed.  The  bill  should  have  alleged  that  the  facts  averred  in 
the  pleas,  or  such  of  them  as  showed  a  defense,  or  other  suffi- 
cient facts,  were  true.  It  is  likewise  defective  in  failing  to  al- 
lege that  he  expected  to  establish  their  truth  by  the  discovery 
sought  by  the  bill.  It  is  true  that  he  says  in  his  bill,  that  he 
has  no  witness  by  whom  he  can  prove  the  facts  set  up  in  the 
pleas,  except  by  Lasater  or  the  plaintiffs  in  the  suit  at  law, 
but  he  fails  to  allege  that  he  can  prove  them  by  these  parties. 
It  may  possibly  be  inferred  that  he  expects  to  prove  them  by 
the  defendants  to  the  bill,  but  there  is  no  such  positive  allega- 
tion. This  fails  to  conform  to  the  rules  of  pleading.  In 
chancery,  as  at  law,  all  facts  must  be  clearly  and  positively 
averred  in  pleading. 

Again,  the  bill  is  defective  in  its  frame,  as  it  contains  no 
prayer  for  an  injunction.  It  has  a  prayer  for  discovery  and 
for  a  summons  to  the  next  term  of  the  court,  but  it  does  not 
ask  that  the  suit  at  law  may  be  stayed  until  the  coming  in  of 
the  answer.  On  this  bill,  as  it  was  framed,  the  court 
below  would  *have  erred  in  granting  an  injunction.  [532*] 
No  error  is  perceived  in  this  record,  and  the  judgment 
of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Duncan,  Sherman  &  Co.  vs.  Nathaniel  JSTiles. 

Agency:  Liability  of  agent  upon  contract  made  by  him  without  authority} 
When  one,  who  has  no  authority  to  act  as  another's  agent,  assumes  so  to 
act,  and  makes  either  a  deed  or  a  simple  contract  in  the  name  of  the 
other,  he  is  not  personally  liable  on  the  covenants  in  the  deed,  or  od 
the  promise  in  the  simple  contract,  unless  it  contains  apt  word«  to 
bind  him  personally. 

1a.me:  County  judge. 
Where  a  county  judge,  without  authority  from  the  county,  executed  the 
following  instrument : 

"  Belleville,  III.,  1st  August,  1860. 
"  $10,000.  On  or  before  the  1st  day  of  August,  1861,  the  county  of 
St.  Clair,  111.,  promises  to  pay  John  F.  Anderson  &  Co.,  of  St.  Louis, 
Mo.,  the  sum  of  ten  thousand  dollars,  for  value  received,  negotiable 
and  payable,  without  defalcation  or  discount,  at  the  Bank  of  Com- 
merce in  New  York  city,  with  interest  from  date,  at  the  rate  of  ten 
per  cent,  per  annum.  Nathaniel  Niles, 

'■"County  Judge  of  St.  Clair  County." 
Held,  that  the  contract  was  wholly  void,  and  that  neither  party 
could  be  held  on  it;  not  the  county,  for  it  gave  no  authority  to  the 
judge  to  bind  it;  not  the  judge,  for  there  were  no  apt  words  in  it 
sufficient  to  bind  him.    If  the  judge  falsely  represented  himself  as 
the  agent  of  the  county,  and  authorized  to  obtain  this  money,  and 
did  so  obtain  it,  he  might,  as  it  seems,  be  reached  by  a  special  action 
on  the  case  for  the  fraud,  or  in  some  other  appropriate  action,  but  not 
on  the  note  itself. 
Same  :  County  liable  if  it  receives  proceeds. 
Or  the  county  might,  as  it  seems,  be  sued  in  assumpsit,  if  it  in  fact  re- 
ceived the  money. 

Error  to  Circuit  Court  of  St.  Clair  County. 
The  pleadings  are  sufficiently  stated  by  the  court. 
Underwood  <&  Noetlkig,  for  plaintiffs  in  error.     Thomas 
Quick,  for  defendant  in  error. 

[533*]       *Breese,  J.     The  plaintiffs  in  error   brought  this 
action  of  assumpsit  against  the  defendant  on  the  fol- 
lowing instrument  of  writing: 

Belleville,  III.,  ist  August,  1860. 
$10,000.     On  or  before  the  1st  day  of  August,  1861,  the 


Mann  v.  Richardson,  66  111.,  481. 
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county  of  St.  Clair,  111.,  promise  to  pay  John  F.  Anderson  & 
Co.,  of  St.  Louis,  Mo.,  the  sum  of  ten  thousand  dollars,  for 
value  received,  negotiable  and  payable,  without  defalcation  or 
discount,  at  the  Bank  of  Commerce  in  New  York  city,  with 
interest  from  date  at  the  rate  of  ten  per  cent,  per  annum. 

Nathaniel  Niles, 
County  Judge  of  St.  Clair  County. 

This  instrument  was  indorsed  on  the  day  of  its  date  to  the 
plaintiffs  in  the  action.  To  the  declaration,  a  demurrer  was 
interposed,  which  the  court  sustained. 

The  question  presented  is  as  to  the  liability  of  Niles  on  this 
instrument.  The  demurrer  admits  he  had  no  authority  from 
the  county  to  execute  it  to  bind  them,  and  there  is  nothing  on 
the  face  of  the  instrument  showing  that  Niles  intended  by  it 
to  bind  himself.  It  is  manifest  the  money  was  advanced,  not 
on  his  credit,  but  on  the  credit  of  the  county,  and  the  promise 
to  pay  is  in  the  name  of  the  county. 

It  is  not  entirely  clear  what  the  rule  is  in  such  cases.  It  is 
not  uniform  in  the  several  states.  Some  of  the  courts  hold 
that  the  party  pretending  to  act  as  agent,  but  having  no  au- 
thority so  to  act,  is  personally  liable,  and  can  be  held  on  the 
contracts.  Dusenbury  v.  Ellis,  3  Johns.  Cas.,  70 ;  White  v* 
Skinner,  13  Johns.,  307;  Toft  v.  Brewster  et  at.,  9  id.,  334; 
Mott  v.  Ricks,  1  Denio,  513;  Meech  v.  Smith,  7  "Wend.,  315. 
And  so  in  New  Jersey.  Bay  v.  Cook,  2  N.  J.,  343.  In  New 
Hampshire  it  is  held,  if  a  person  having  no  authority  to  act 
as  agent  undertakes  so  to  act  in  making  a  contract,  and  the 
contract  which  he  makes,  rejecting  that  part  of  it  which  he  was 
not  authorized  to  put  into  it,  contains  apt  words  to  charge 
himself,  he  is  personally  liable.  Woodes  v.  Dennett,  9  N. 
H.,  55. 

The  rule  in  Massachusetts  seems  to  be  different.   In 
Abbey  *v.  Chase,  6  Cushing,  56,  the  court  say:   "When  [534*] 
one  who  has  no  authority  to  act  as  another's  agent, 
assumes  so  to  act,  and  makes  either  a  deed  or  a  simple  con* 
tract  in  the  name  of  the  other,  he  is  not  personally  liable  on 
the  covenants  in  the  deed,  or  on  the  promise  in  the  simple 
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contract,  unless  it  contains  apt  words  to  bind  him  personally. 
The  only  remedy  against  him  in  this  commonwealth  is  an  ac- 
tion on  the  case  for  falsely  assuming  authority  to  act  as 
agent.  The  same  doctrine  is  held  in  Harper  v.  Little,  2 
Greenl.  (Maine),  14;  Stetson  v.  Patton,  id.,  358;  and  in  Con- 
necticut, Ogden  v.  Raymond,  22  Conn.,  385 ;  and  in  Indiana, 
McUenry  v.  Dwffield,  7  Blackf.,  41;  and  also  in  Pennsylva- 
nia, Hopkins  v.  Mahaffy,  11  Serg.  &  Eawle,  126.  1  Parsons 
on  Contracts,  57,  and  notes  of  the  case  of  Jenkins  v.  Hutch- 
inson, in  the  Queen's  Bench. 

We  are  inclined  to  think,  with  these  authorities,  that  the 
contract  is  wholly  void,  and  neither  party  can  be  held  on  it. 
Not  the  county,  for  they  gave  no  authority  to  the  judge  to 
bind  them;  not  the  judge,  for  there  are  no  apt  words  in  it 
sufficient  to  bind  him.  If  the  defendant  falsely  represented 
himself  as  the  agent  of  the  county,  and  authorized  to  obtain 
this  money,  and  did  so  obtain  it,  he  may  be  reached  by  a  spe- 
cial action  on  the  case  for  the  fraud,  or  in  some  other  appro- 
priate action,  but  not  on  the  note  itself;  or  the  county  might 
be  sued  in  assumpsit  if  they,  in  fact,  received  the  money. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Edward  Merkle  vs.  Peter  "Wehrheim. 

Specific  Performance  :  Where  there  has  been  a  subsequent  new  agreement 
between  the  parties. 
Where  a  party  contracts  in  writing  to  sell  to  another,  land  of  which  he 
has  not  the  title,  but  only  an  agreement  for  a  conveyance,  and  subse- 
quently another  understanding  is  had  between  the  parties  by  which 
the  vendee  is  to  take  a  conveyance  for  a  less  quantity  directly  from 
the  holder  of  the  title;  if  the  holder  of  the  title  refuses  tic  convey,  the 
vendee  may  insist  upon  the  performance  of  the  original  contract,  and 
is  not  bound  to  take  a  conveyance  from  his  vendor  of  a  less  quantity 
than  originally  agreed  upon;  and  upon  tendering  the  money  pay- 
ment and  mortgage  provided  for  in  such  original  contract,  he  will  be 
entitled  to  a  decree  for  a  specific  performance. 
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Same  :  Consideration. 
In  such  case,  even  though  the  vendee,  after  the  refusal  of  the  holder  of 
the  title  to  convey  to  hiin,  consents  to  receive  a  deed  from  the  original 
vendor  for  such  smaller  quantity  of  land,  still,  where  no  considera- 
tion passes,  it  will  not  be  binding  upon  the  vendee  until  consum- 
mated, and  will  not  afford  a  bar  to  a  specific  performance. 

Erroii  :    Must  be  against  party  complaining. 

A.  plaintiff  in  error  has  no  right  to  object  to  an  error  in  his  own  favor.    * 

Erj..>k  to  Circuit  Court  of  Marion  County. 

Bill  in  chancery,  filed  by  defendant  in  error  against  plaintiff 
in  error,  to  enforce  the  specific  performance  of  a  contract  to 
sell  to  defendant  in  error,  twenty  feet  in  width  of  a  certain 
town  lot.     The  decree  below  was  for  complainant. 

CMelveney  and  Nelson,  for  plaintiff  in  error.  W.  Stoker, 
for  defendant  in  error. 

*Walker,  J.  Plaintiff  in  error  sold  to  defendant  in  [535*] 
error,  twenty  feet  in  width,  being  half  of  a  town  lot  in 
Centralia,  for  the  sum  of  twelve  hundred  dollars.  At  the 
time  when  the  agreement  was  entered  into,  defendant  in  error 
paid  fifty  dollars,  and  agreed  to  pay  four  hundred  and  fifty 
dollars  upon  the  delivery  of  the  deed,  as  the  advanced  or  cash 
payment.  The  remainder  was  to  be  paid  in  three  equal  an- 
nual installments,  with  ten  per  cent,  interest.  The  contract 
was  evidenced  by  writing.  It  appears  that  when  plaintiff  in 
error  sold  the  property,  he  did  not  have  the  title,  but  an  agree- 
ment for  a  conveyance  from  one  Zick,  with  whom  he  had  con- 
tracted for  the  whole  lot.  The  contract  involved  in  this 
controversy  bears  date  the  28th  of  January,  1861.  Zick  con- 
veyed the  lot  to  plaintiff  in  error  on  the  14th  of  February  fol- 
lowing. It  appears  from  the  evidence,  that  on  the  seventh  of 
the  latter  month  defendant  in  error  tendered  the  four  hun- 
dred and  fifty  dollars,  the  mortgage  and  notes,  for 
*the  deferred  payments  specified  in  the  contract,  and  [536*] 
demanded  a  deed,  which  was  refused.  Again,  on  the 
fifteenth  of  the  same  month,  a  similar  tender  of  money,  notes 
and  mortgage  was  made,  and  a  like  demand  of  a  deed;  but  it 
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was  not  made.     A  deed,  however,  for  nineteen  feet  only  was 
offered. 

It  appears  that  the  eaves  of  the  house  of  the  plaintiff  in 
error  project  over  one  foot  of  the  ground  sold  to  defendant  in 
error,  the  entire  length  of  the  building.  It  also  appears  that, 
to  obviate  this  difficulty,  negotiation  was  resorted  to  by  the 
parties,  which  probably  resulted  in  some  understanding  be- 
tween them,  the  precise  nature  of  which  does  not  appear.  But 
it  would  seem  that  it  was  agreed  that  Zick  should  convey  to 
defendant  in  error,  nineteen  feet,  and  defendant  in  error 
should,  thereupon,  pay  the  balance  of  the  twelve  hundred  dol- 
lars. But  it  appears  that  Zick  refused  to  make  such  a  convey- 
ance, and  defendant  in  error  refused  to  receive  a  deed  from 
plaintiff  in  error  for  less  than  the  entire  twenty  feet  described 
in  the  contract.  Defendant  in  error  offered  to  pay  the  entire 
purchase  money  if  the  plaintiff  in  error  would  execute  the 
deed  according  to  the  agreement. 

From  Erb's  testimony,  it  appears  that  on  the  fifteenth  day 
of  February,  defendant  in  error  made  two  tenders;  one  of 
four  hundred  and  fifty  dollars  in  coin,  together  with  the  notes 
and  mortgage;  also  another  of  eleven  hundred  and  fifty  dol- 
lars, partly  coin  and  partly  in  bank  bills.  We  can  only  infer 
that  the  first  tender  was  made  in  pursuance  of  the  terms  of 
the  contract,  and  the  other  under  the  subsequent  arrangement, 
that  Zick  should  convey  instead  of  the  plaintiff*  in  error.  The 
latter  tender,  we  presume,  was  objected  to  because  it  was  not 
all  in  coin. 

When  Zick  refused  to  convey  directly  to  defendant  in  error, 
the  latter  was  bound  to  proceed  no  further  under  that  agree- 
ment.    When  that  arrangement  failed,  he  had  a  right  to  fall 
back  and  insist  upon  a  fulfillment  of  the  original  contract. 
Even  if  the  latter  agreement  was  binding  when  entered  into, 
defendant  in  error  was  only  bound  by  its  terms,  and  not  by  dif- 
ferent conditions.    The  difference  in  covenants  by  Zick, 
[537*]  *instead  of  plaintiff  in  error,  may  have  operated  as  a 
sufficient  inducement  to  receive  from  the  former  a  deed 
for  nineteen  feet,  rather  than  twenty  from  plaintiff  in  error, 
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But,  be  that  as  it  may,  he  was  not  bound  to  receive  a  deed 
from  the  latter  for  a  less  quantity  than  the  twenty  feet.  "When 
Zick  refused  to  convey  the  nineteen  feet  to  the  defendant  in 
error,  it  was  then  manifest  that  plaintiff  in  error  was  wholly 
unable  to  carry  out  the  agreement  for  Zick  to  convey  to  de- 
fendant in  error,  and  such  being  the  case,  defendant  in  error 
need  not  have  tendered  the  eleven  hundred  and  fifty  dollars  to 
procure  that  deed.  Some  of  the  witnesses  seem  to  have  under- 
stood that  defendant  in  error  consented,  after  Zick  refused  to 
convey  to  him,  to  receive  such  a  deed  from  plaintiff  in  error. 
If  this  were  admitted  to  be  true,  still,  as  no  consideration 
passed,  it  was  not  binding  until  it  was  consummated. 

It  then  follows  that,  as  defendant  had  offered  to  perform 
his  part  of  the  written  contract,  had  made  the  offer  in  time, 
and  not  being  in  any  respect  in  default,  he  was  entitled  to  a 
specific  performance  of  the  agreement.  The  offer  by  plaint- 
iff in  error  of  a  deed  for  only  nineteen  feet  was,  as  we  have 
seen,  not  in  accordance  with  either  the  written  or  the  subse- 
quent arrangement,  and  gave  him  no  right  to  receive  the 
original  contract. 

Plaintiff*  in  error  has  no  right  to  object  that  the  portion  of 
the  twenty  feet  overhung  by  the  eaves  of  his  house  was  ex- 
cepted in  the  decree.  If  it  was  an  error,  it  was  in  his  favor, 
and  of  which  he  has  no  right  to  complain.  The  decree  of  the 
court  below  must  therefore  be  affirmed. 

Decree  affirmed. 


*Herman  Heckenkemper  et  al.  vs.  Jom  E.  Ding-  [538*] 

WEHRS. 

Setoff  :    Of  individual  claim  of  one  of  several  defendants  sued  jointly. 
Under  the  English  statute  of  setoff,  demands  to  be  set  off  must  be  mutual 
and  due  in  the  same  right ;  but  where  there  is  an  express  agreement  to 
that  effect,  one  defendant  in  a  suit  against  him  and  others  jointly, 
may  set  off  his  individual  claim.1 

1  See  Walker  v.  Chovin,  16  111.,  489 ;  Lincoln  v.  Hinzey,  51  id..  435. 
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Same. 
Our  statute  is  more  comprehensive  than  the  English  statute,  embracing 
claims  and  demands  of  any  description  as  subjects  of  setoff;  at  the 
same  time,  the  Supreme  Court  of  this  state  has  held  that  an  individual 
demand  cannot  be  set  off  against  a  joint  demand  in  a  joint  action.1 

Pleading:  Plea  of  setoff ;  payment. 
Where,  in  an  action  of  debt  brought  on  a  sealed  note,  executed  by  three 
persons  to  the  plaintiff  as  ''  commissioner  to  sell  the  real  estate  of 
John  Nordhouse,  deceased,"  the  defendants  filed  a  special  plea,  setting 
forth,  in  substance,  that  on  the  15th  of  May,  1861,  the  plaintiff  agreed 
with  Heckenkemper,  one  of  the  makers,  that  if  he,  Heckenkemper, 
would  establish  in  the  Clinton  county  court  a  certain  account  which 
he  claimed  to  have  against  the  heirs  of  John  Nordhouse,  deceased, 
as  their  former  guardian,  and  if  the  county  court  would  allow  the 
same  to  plaintiff,  then  that  plaintiff  would  give  Heckenkemper  credit 
on  the  note  sued  on  for  the  amount  so  established  and  allowed;  and 
then  averring  that  Heckenkemper  did,  at  the  August  term,  1861,  of 
the  county  court,  establish  the  account  to  the  amount  of  $335,  and 
that  the  county  court  did  at  the  same  time  allow  the  same  to  the 
plaintiff,  he  then  being  the  guardian  of  the  heirs  of  Nordhouse; 
which  sum,  so  established  and  allowed,  the  defendants  asked  to  be  set 
off  and  allowed  as  a  credit  on  the  note,  as  by  the  agreement  of  the 
parties:  Held,  on  demurrer  to  said  plea,  that  —  while  the  court  were 
not  inclined  to  consider  the  plea  as  technically  a  plea  of  setoff,  but  as 
setting  up  ah  agreement  executed  by  one  of  the  defendants,  to  the 
benefits  of  which  all  the  defendants  were  entitled,  as  going  to  reduce 
the  amount  of  the  recovery  against  them,  —  the  facts  stated  in  the  plea, 
if  not  available  as  a  setoff,  must  be  available  as  a  payment  by  one  of 
the  defendants  of  the  sum  stated,  or  as  a  new  agreement  which  had 
been  executed  fully, 

Contracts  :  By  guardians. 
An  agreement  by  a  commissioner  to  sell  the  real  estate  of  a  deceased  per- 
son, with  one  of  the  makers  of  a  note  payable  to  him,  as  such,  that  if 
such  maker  would  establish  in  the  county  court  a  certain  account 
claimed  by  him,  as  their  former  guardian,  against  the  heirs  of  said 
deceased,  and  if  the  county  court  would  allow  the  same  to  the  payee 
in  said  note,  he  then  being  the  guardian  of  said  heirs,  then  said  payee 
would  give  said  maker  credit  on  the  note  for  the  amount  so  estab- 
lished and  allowed,  is  an  agreement  which  the  payee  has  power  to 
make,  and  is  valid. 

Same  :    Consideration. 
A  very  slight  consideration  is  sufficient  to  support  a  promise.    An  agree- 

1  See  Burgwin  v.  Babcock,  11  111.,  28;  Hilliard  v.  Walker,  id.,  644;  Ryaa 
v.  Boyer,  16  id.,  28 ;  Gregg  v.  James,  Breese,  143 ;  Hinckley  v.  West,  4  Gilin., 
136;  Lemon  v.  Stevenson,  36  111.,  49;  Lemon  v.  Baldwin,  id.,  53. 
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ment  by  the  payee  of  a  note,  given  to  him  as  commissioner  to  sell  the 
real  estate  of  a  deceased  person,  who  is  also  guardian  of  the  heirs  of 
said  deceased,  that  if  one  of  the  makers  of  the  note  will  establich  an 
account  claimed  by  him  against  his  wards,  and  have  it  allowed  to  the 
payee  by  the  county  court,  he  will  credit  the  amount  so  established 
and  allowed  on  such  note,  is  founded  upon  a  sufficient  consideration. 
The  fact  of  proving  the  claim,  and  having  it  allowed  in  favor  of  the 
payee,  is  a  good  consideration. 

Error  to  Circuit  Court  of  Clinton  County. 
The  pleadings  in  question  are  fully  stated  by  the  court. 
Buxton  <&  White,  for  plaintiffs  in  error.     Sparks  <&  O'MeL- 
veney,  for  defendant  in  error. 

*Breese,  J.  This  was  an  action  of  debt  brought  on  [539*] 
a  scaled  note,  executed  by  three  persons  to  the  defend- 
ant m  error,  dated  April  29,  1861,  and  payable  twelve  months 
after  date.  To  the  action  the  defendants  pleaded  the  general 
issue,  and  a  special  plea,  setting  forth,  in  substance,  that  on 
the  15th  of  May,  1861,  the  defendant  in  error  agreed  with 
Heckenkemper,  one  of  the  makers,  that  if  he,  Heckenkemper, 
would  establish  in  the  Clinton  county  court,  a  certain  account 
which  he  claimed  to  have  against  the  heirs  of  John  Nord- 
house,  deceased,  as  their  former  guardian,  and  that  the  county 
court  would  allow  the  same  to  the  defendant  in  error,  then 
that  defendant  in  error  would  give  Heckenkemper  credit  on 
the  note  sued  on  for  the  amount  so  established  and  allowed, 
and  then  avers  that  Heckenkemper  did,  at  the  August  term> 
1861,  of  the  county  court,  establish  the  account  to  the  amount 
of  three  hundred  and  thirty-five  dollars,  and  that  the  county 
court  did,  at  the  same  time,  allow  the  same  to  the  defendant 
in  error,  he  then  being  the  guardian  of  the  heirs  of  Nordhouse, 
which  sum,  so  established  and  allowed,  the  defendants  asked 
to  be  set  off  and  allowed  as  a  credit  on  the  note,  as  by  the 
agreement  of  the  parties. 

A  demurrer  was  sustained  to  this  plea,  and  on  trial  of  the 
issue,  by  the  court,  on  the  first  plea,  a  verdict  and  judgment 
was  entered  for  the  plaintiff,  for  the  full  amount  of  the  note 
and  interest. 
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Heckenkemper  vs.  Dingwehrs. 

[540*]  *  The  only  error  assigned  is  in  sustaining  the  de- 
murrer to  the  special  plea. 

It  is  insisted  by  the  defendant  in  error,  that  the  plea  was 
bad,  because  it  sought  to  set  off  an  individual  demand  of  one 
defendant  against  a  joint  claim,  in  a  joint  action  against  him 
and  others. 

Under  the  English  statute  of  setoff,  demands  to  be  set  off 
must  be  mutual  and  due  in  the  same  right,  but  where  there  is 
an  express  agreement  to  that  effect,  one  defendant  in  a  suit 
against  him  and  others  jointly,  may  set  off  his  individual 
claim.  1  Ch.  PL,  571.  Our  statute  is  more  comprehensive 
than  the  English  statute,  embracing  claims  and  demands  of 
any  description  as  subjects  of  setoff;  at  the  same  time  this 
court  has  held  that  an  individual  demand  cannot  be  set  off 
against  a  joint  demand  in  a  joint  action. 

We  do  not,  however,  incline  to  consider  the  plea  as  techni- 
cally a  plea  of  setoff,  but  as  setting  up  an  agreement  executed 
by  one  of  the  defendants,  to  the  benefits  of  which  all  the  de- 
fendants are  entitled,  as  going  to  reduce  the  amount  of  the  re- 
covery against  them.  The  agreement  was  a  valid  one,  and 
founded  on  a  valuable  consideration,  and  of  which  the  defend- 
ant in  error  has  had  the  full  benefit.  The  plea  alleges  he  has 
been  allowed  the  amount  proved  by  Heckenkemper  to  be  due 
him,  as  the  former  guardian  of  the  heirs  of  Nordhouse,  by 
the  probate  court,  and  it  would  be  inequitable  and  unjust 
should  he  be  permitted  to  recover  it  again  in  this  action.  The 
facts  stated  in  the  plea,  if  not  available  as  a  setoff,  must  be 
available  as  a  payment,  by  one  of  the  defendants,  of  the  sum 
stated,  or  it  must  be  considered  as  a  new  agreement,  which 
has  been  executed  fully.  But  the  defendant  in  error  insists 
there  is  no  consideration  for  such  an  agreement,  nor  was  he 
authorized  to  make  such  an  agreement.  As  to  the  considera- 
tion, it  is  well  settled  that  a  very  slight  one  is  sufficient  to 
support  a  promise.  Chit,  on  Oont.,  32,  33;  Brooks  v.  Ball,  18 
Johns.,  337;  Doyle  v.  Knapp,  3  Scam.,  334;  and  the  case  of 
White  v.  Walker,  31  111.,  422,  where  this  question  is  fully 
examined.  The  fact  that  plaintiff  in  error  proved  his 
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Duncan  vs.  Niles. 

claim,  and  had  it  allowed  by  the  *county  court  in  [541*] 
favor  of  the  defendant  in  error,  is  a  good  consideration 
That  the  defendant  in  error  had  no  power  to  make  such  an 
agreement  is  not  shown.  The  note  is  made  payable  to  him,  as 
commissioner  to  sell  the  estate  of  Nordhouse,  and  he  is  the 
guardian  of  the  children  whose  lands  were  sold,  for  which  the 
note  was  executed.  As  their  guardian,  the  county  court  has 
allowed  to  him  the  amount  claimed,  of  which  he  can  avail,  on 
the  final  settlement  of  his  accounts  with  that  court,  whereas, 
if  lie  is  permitted  to  recover  the  amount  of  Heckenkemper, 
the  latter  would  be  wholly  remediless.  It  would  be  great  in- 
justice to  permit  the  defendant  in  error  to  have  a  two-fold  re- 
covery for  the  same  sum.  The  judgment  is  reversed  and  the 
cause  remanded,  with  leave  to  take  issue  on  the  special  plea. 
Judgment  reversed. 


Duncan,  Sherman  &  Co.  vs.  Nathaniel  Niles. 

Continuance:  Affidavit  for,  under  act  of  1861. 
An  affidavit  for  a  continuance  under  the  act  of  May,  3,  1861  (Sess.  Acts, 
26),  which  provides  that  it  shall  be  a  sufficient  cause  for  a  continuance 
on  defendant's  motion,  if  it  shall  be  shown,  to  the  satisfaction  of  the 
court,  that  the  defendant  is  in  the  military  service  of  the  United 
States,  or  of  this  state,  and  that  his  presence  is  in  any  degree  neces- 
sary for  a  full  and  fair  defense  of  the  suit,  which  merely  states  that 
defendant's  presence  is  in  some  degree  necessary  for  a  full  and  fair 
defense  of  the  cause,  will  not  suffice.  The  court  must  be  satisfied,  up- 
on  the  facts  set  forth,  that  his  presence  is  in  some  degree  necessary. 

Error  to  Circuit  Court  of  St.  Glair  County. 

The  affidavit,  upon  which  the  motion  for  a  continuance  in 
this  cause  was  based,  stated  that  the  defendant  was  in  the  mil- 
itary service  of  the  United  States,  as  colonel  of  the  130th  regi- 
ment Illinois  Yolunteers,  and  "  that  affiant  verily  believes 
that  said  defendant's  presence  is  in  some  degree  necessary  for 
a,  full  and  fair  defense  of  said  cause." 
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Duncan  vs.  Niles. 

[542*]       *Per  Curiam.     This  application  is  made  under  the 
act  of  May  3,  1861  (Sess.  Acts,  26),  which  declares  that 
it  shall  be  sufficient  cause  for  a  continuance,  on  motion  of  the 
defendant,  if  it  shall  be  shown,  to  the  satisfaction  of  the  court, 
that  the  defendant  is  in  the  military  service  of  the  United 
States,  or  of  this  state,  and  that  his  presence  is  in  any  degree 
necessary  for  a  full  and  fair  defense  to  the  suit.     The  affidavit 
in  this  case  is  insufficient.     The  court  must  be  satisfied,  upon 
the  facts  set  forth,  that  the  presence  of  the  defendant  is,  in 
some  degree,  necessary;  the  mere  statement  in  the  affidavit 
that  his  presence  is  necessary  will  not  suffice. 
Motion  denied. 
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ACTIONS. 

Nature  of,  how  determined. 
To  determine  the  nature  of  a  cause  of  action,  whether  for  a  tort  or  on 
promises,  the  substance  of  the  declaration  must  be  looked  to.    Carter 
v.  White,  509 

Assumpsit,  an  action  on  the  case. 
The  action  of  assumpsit,  so  called,  is  an  action  on  the  case,  and  is  prop- 
erly entitled  "  a  plea  of  trespass  on  the  case,"  in  a  declaration  the 
counts  of  which  are  in  assumpsit.    Ibid,  509 

For  money  paid. 
Where  one  party  pays  the  indebtedness  of  another  at  his  request,  an  ac- 
tion for  money  paid  can  be  maintained  therefor.     Allen  v.  Breusingy 

505 
See  Agent.    Deeds. 


ADMINISTRATORS. 
Conveyances  by.    See  Equity  Jurisdiction. 

AGENT. 

Liability  of  agent  upon  contract  made  by  him  without  authority. 

When  one,  who  has  no  authority  to  act  as  another's  agent,  assumes  so  to 
act,  and  makes  either  a  deed  or  a  simple  contract  in  the  name  of  the 
other,  he  is  not  personally  liable  on  the  covenants  in  the  deed,  or  on 
the  promise  in  the  simple  contract,  unless  it  contains  apt  words  to 
bind  him  personally.    Duncan  v.  Wiles,  532 

County  judge. 

Where  a  county  judge,  without  authority  from  the  county,  executed  the 
following  instrument: 
» <*.nn™     ~  "  Belleville,  III  ,  1st  August,  1860. 

$10,000.  On  or  before  the  1st  day  of  August,  1861,  the  county  of 
St.  Clair,  111.,  promises  to  pay  John  F.  Anderson  &  Co.,  of  St.  Louis, 
Mo.,  the  sum  of  ten  thousand  dollars,  for  value  received,  negotiable 
and  payable,  without  defalcation  or  discount,  at  the  Bank  of  Com- 
merce  in  New  York  city,  with  interest  from  date,  at  the  rate  of  ten 
per  cent,  per  annum.  Nathaniel  Niles, 

"County  Judge  of  St.  Clair  County." 
Held,  that  the  contract  was  wholly  void,  and  that  neither  party 
could  be  held  on  it;  not  the  county,  for  it  gave  no  authority  to  the 
judge  to  bind  it;  not  the  judge,  for  there  were  no  apt  words  in  it 
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sufficient  to  bind  him.  If  the  judge  falsely  represented  himself  as 
the  agent  of  the  county,  and  authorized  to  obtain  this  money,  and 
did  so  obtain  it,  he  might,  as  it  seems,  be  reached  by  a  special  action 
on  the  case  for  the  fraud,  or  in  some  other  appropriate  action,  but  not 
on  the  note  itself.    Ibid,  532 

County  liable  if  it  receives  proceeds. 

Or  the  county  might,  as  it  seems,  be  sued  in  assumpsit,  if  it  in  fact  re- 
ceived the  money.    Ibid,  532 

Voluntary  acts  as. 
Where  an  unequivocal  act  of  agency  by  a  party  is  shown,  whether  it  was 
by  actual  employment  by  the  parties  interested  or  as  a  volunter,  can 
make  no  difference  as  to"  his  responsibilities  growing  out  of  that  re- 
lation.    Dennis  v.  McCagg,  .         429 

Dealing  with  matter  of  agency. 

An  agent  is,  in  equity,  disabled  from  dealing  in  the  matter  of  his  agency, 

on  his  own  account;  and  the  agency  being  established,  he  will  be 

compelled  to  transfer  the  benefit  of  his  contract,  although  he  may 

swear  he  purchased  it  on  his  own  account.     Ibid,  429 

Where,  upon  a  bill  filed  by  the  grantee  of  the  original  owner  of  the  land, 
for  a  foreclosure  of  a  bond  to  convey  the  same,  given  by  the  original 
owner,  a  decree  was  rendered  that  in  default  of  payment  of  a  cer- 
tain sum  within  a  certain  time,  the  defendants  be  foreclosed,  but  that 
upon  payment  made,  a  conveyance  be  executed  to  them,  and  a  third 
party  intervened  for  the  avowed  purpose  of  protecting  the  interests 
of  the  defendants  in  said  decree,  and  himself  paid  to  the  complainant 
the  amount  of  the  redemption  money  within  the  period  limited 
therefor  by  the  decree,  and  took  a  conveyance  from  the  complainant 
to  himself,  and  attempted  to  hold  the  land  for  his  own  benefit,  it  was 
held  that  the  party  so  redeeming  became  by  virtue  of  his  assumed 
agency,  a  trustee  for  the  benefit  of  his  assumed  principals,  who  were 
entitled  to  redeem  as  against  him ;  and  that,  there  being  some  con- 
flict as  to  whether  the  period  of  redemption  had  passed  when  such 
assumed  agent  paid  the  redemption  money,  the  principals  were  en- 
titled to  the  benefit  of  his  acts,  whether  he  secured  the  land  after  or 
before  the  expiration  of  the  time  of  redemption.    Ibid,  429 

Purchase  from  principal. 
Held,  also,  that  the  subsequent  purchase  for  a  trifling  sum,  by  the  party  so 
redeeming,  after  his  having  so  acquired  the  title  of  the  land  in 
controversy  from  the  defendants  in  said  decree,  which  purchase  was 
made  of  them  while  in  ignorance  of  their  rights,  and  without  inform- 
ing them  of  the  payment  of  the  redemption  money,  was  no  bar  to 
the  relief  sought  by  them.     Ibid,  429 

Equitable  relief  against,  where  he  has  sold  land  redeemed  by  him. 

On  a  bill  to  redeem,  filed  by  a  principal  against  one,  who,  assuming  to 
act  as  his  agent,  has  paid  the  money  and  redeemed  the  principal's 
land  from  a  decree  of  foreclosure,  taking  a  conveyance  to  himself, 
where  the  agent  has  sold  and  conveyed  the  land  to  bona  fide  purchas- 
ers for  value,  he  may  be  compelled  to  indemnify  the  principal  for  the 
loss  sustained  by  his  having  placed  the  title  beyond  his  reach,  either 
by  requiring  him  to  pay  over  the  purchase  money  he  received  for  the 
land  with  interest  thereon,  or  the  present  value  of  the  land,  as  may 
seem  most  equitable.     Ibid,  429 

See  Bankers. 
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ALIMONY. 

Allowance  of,  discretionary. 
The  allowance  of  alimony  is  discretionary  with  the  court,  to  be  exercised 
in  view  of  all  the  circumstances.    Jolliff  v.  Jolliff,  527 

Assignment  of  homestead  as. 

Where  a  decree  of  divorce  granted  on  a  bill  filed  by  the  wife,  provided 
that  the  wife  should  "  have  and  hold  her  present  homestead  as  ali- 
mony, with  the  right  to  rent  the  same  until  the  youngest  child  should 
become  of  age,  and,  also,  all  the  personal  property  in  her  posses- 
sion:"  Held,  that  there  was  no  error  in  so  assigning  the  alimony. 
There  was  a  peculiar  propriety  in  so  limiting  the  homestead,  as,  by 
the  statute,  it  is  such  until  the  youngest  child  arrives  of  age.    Ibid, 

527 

Specific  sum. 
A  decree  of  divorce,  granting  the  wife  alimony,  need  not  assign  a  specific 
sum  as  alimony.    Ibid,  527 


AMENDMENTS. 


General  rule  in  civil 
In  civil  proceedings  in  courts  of  common  law,  all  amendments,  if  no 
statute  interposes  to  prevent,  are  in  the  discretion  of  the  court,  and  are 
allowed  or  refused  as  the  court  may  deem  most  conducive  to  the  fur- 
therance  of  justice,  under  the  particular  circumstances  of  the  case 
before  it.    Jackson  v.  Warren,  331 

Terms  imposed;  continuance. 

It  is  usually  the  case  that  the  court,  in  granting  leave  to  amend,  imposes 
terms  on  the  party,2  and  if  the  amendment  is  material  and  calculated 
to  surprise  the  defendant,  a  continuance  is  granted,  if  demanded. 
Ibid,  331 

In  actions  of  forcible  detainer. 
Where,  in  an  action  of  forcible  detainer,  the  plaintiff  was  allowed  to 
amend  his  complaint,  on  payment  of  all  costs  up  to  the  time  of  al- 
lowing the  motion,  for  which  an  execution  was  awarded,4  and  the 
cause  was  continued,  it  was  held,  that  even  if  error  could  be  assigned 
in  the  exercise  of  a  discretionary  power  of  this  nature,  there  was  no 
error  in  this  action  of  the  court.     Ibid,  331 

Qf  title  of  cause. 
Where  an  action  is  commenced  by  the  school  directors  constituting  a 
corporation,  in  their  individual  names,  but  as  school  directors,  the 
title  of  the  cause  may  properly  be  amended  by  striking  out  the 
proper  names  of  such  school  directors  as  surplusage,  and  substitut- 
ing in  their  place  their  corporate  name.    Shoudy  v.  School  Directors. 

290 
Amendment  of  bill  at  hearing,  to  let  in  evidence  technically  irrelevant. 

And,  in  such  case,  the  parties  having  contended  all  along  as  if  there  was 
an  averment  of  notice  in  the  bill,  so  that  defendant  could  not  com- 
plain of  surprise  because  an  amendment  of  the  bill  was  made  on  the 
hearing  to  let  in  proof  of  notice,  such  proof  being,  by  consent  and 
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without  objection  by  defendant,  already  in,  the  mere  formality  of  so 
amending  the  bill  to  let  it  in,  was  held  not  to  be  erroneous,  even  if 
such  amendment  was  a  material  one.  The  reason  of  the  rule  that 
material  amendments  should  not  be  made  on  the  hearing  of  a  cause  is, 
that  they  may  surprise  the  adverse  party,  which  could  not  be  the 
effect  in  this  case.    Moshier  v.  Knox  College,  155 

Withdrawal  of  replication  before  amendment. 
The  rule  requiring  the  replication  to  be  withdrawn  before  an  amend- 
ment can  be  allowed,  relates  only  to  material  amendments.     Ibid, 

155 

ANSWER  IN  CHANCERY. 

Amount  of  evidence  required  to  overthrow  sworn  answer. 

The  evidence  of  but  one  witness  is  not  sufficient  to  overcome  the  sworn 
answer  of  a  defendant,  in  chancery.    Dunlap  n.  Wilson,  517 

Where  the  allegations  of  a  bill  are  denied  by  a  sworn  answer,  the 
answer  must  be  overcome  by  the  evidence  of  two  witnesses  or  its 
equivalent,  or  relief  cannot  be  granted.    Barton  v.  Moss,  50 

Where  upon  a  bill  to  redeem  from  an  absolute  deed  alleged  to  be  a 
mortgage,  the  allegation  that  the  deed  and  bond  to  reconvey  upon 
pa3rment  of  a  certain  sum,  within  a  given  time  constituted  a  mort- 
gage, was  denied  by  a  sworn  answer,  it  was  held,  that  the  evidence 
the  scrivener  who  drew  the  papers,  that  the  grantor  was  embarrassed, 
and  that  the  grantee  advanced  the  money  to  relieve  him  from  his 
pecuniary  necessities,  and  that,  if  the  money  was  refunded  within  the 
stated  time,  the  grantee  was  to  reconvey  the  land,  together  with  the 
evidence  afforded  by  the  papers  themselves,  was  sufficient  to  over- 
come the  sworn  answer.     Preschbaker  v.  Feaman,  475 


ASSESSMENTS. 
See  Special  Assessments. 

ASSIGNMENT. 

Of  note,  transfers  mortgage  securing  it. 

The  transfer  of  a  note,  secured  by  mortgage,  transfers  the  mortgage  also, 

as  an  incident,  and  it  inures  to  the  benefit  of  the  holders  of  the  note. 

Whether  the  transfer  of  the  note  is  legal  or  equitable,  the  effect  is  the 

same.     Mapps  v.  Sharpe,  13 

For  benefit  of  creditors. 
A  clause  in  an  assignment  for  the  benefit  of  creditors,  authorizing  the 
assignees  to  sell  the  assigned  property  on  credit,  will  render  it  fraud- 
ulent and  void  as  against  creditors.    Pierce  v.  Brewster,  268 

Amendatory  agreement. 
But  where,  before  the  rendition  of  the  judgment  in  favor  of  the  creditors 
attacking  the  assignment,  a  subsequent  amendatory  agreement  is 
made  between  the  assignor  and  assignee,  revoking  such  power  to  sell 
upon  credit,  the  effect  will  be  the  same  as  if  the  supplemental  agree- 
ment had  been  originally  inserted  in  the  assignment,  which  will 
thereafter  be  purged  of  such  fraudulent  feature.     Ibid,  268 
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Discretionary  power*  of  sale. 
It  seems  that  an  assignment  for  the  benefit  of  creditors  will  not,  by  rea- 
son of  the  discretionary  authority  thereby  granted,  be  vitiated  by  a 
clause  authorizing  the  assignees  to  take  possession  of  the  property 
assigned,  and  to  sell  and  dispose  thereof,  either  at  public  or  private 
sale,  to  such  persons,  for  sucn  prices,  and  on  such  terms  and  condi- 
tions as,  in  their  judgment,  may  appear  be*t  and  most  for  the  interest 
of  the  parties  concerned.    Ibid,  268 

See  Vendor's  Lien.    Promissory  Notes. 


ASSUMPSIT. 
See  Actions. 

AUCTIONS. 

Who  may  purchase  at. 
An  officer  or  person  charged  with  the  sale  of  property  at  auction,  wheth 
er  by  authority  of  law,  or  under  a  power  derived  from  the  owner,  is 
prohibited  from  becoming  the  purchaser.    Mapps  v.  Sharpe,  13 

Not  necessary  to  show  injury,  to  vacate  sale  to  officer,  etc. 

When  such  a  purchase  has  been  made,  it  is  not  necessary  to  show  that 
wrong  has  resulted,  in  order  to  have  it  vacated,  as  the  law  will  not 
recognize  such  a  bidder  as  capable  of  becoming  a  purchaser.     Ibid, 

13 

Liability  for  collections  through  other  banks;  mistake;  agency ;  negligence. 
Where  F.  &  Co.,  who  were  bankers  at  Ottawa,  on  being  applied  to  by 
S.  to  collect  a  draft  on  JSL  L.  &  Co.,  of  Chicago,  agreed  to  send  the 
draft  to  B.  &  Co.,  of  Chicago,  for  presentation,  the  proceeds  when  paid, 
on  account  of  the  unsettled  state  of  the  currency,  to  be  seat  by  ex- 
press to  F.  &  Co.,  who  were  to  incur  no  liability,  and  by  them  to  be 
delivered  to  S.  in  the  package,  and  the  draft  which  was  made  paya- 
ble to  F.  &  Co.  was  by  them  indorsed  and  sent  to  their  correspond- 
ents, B.  &  Co.,  with  said  instructions,  and  B.  &  Co.  failed  three  days 
after  collecting  the  money,  and  before  remitting  the  same,  the  money 
having  been  by  mistake  and  against  their  instructions,  passed  by  B. 
&  Co.  to  the  credit  of  F.  &  Co.,  it  was  held,  that  when  the  draft  was 
sent  forward  to  B.  &  Co.,  they  became  the  agents  of  S.  for  the  collec- 
tion of  the  money,  and  not  of  F.  &  Co.;  that  nothing  could  be  in- 
ferred against  F.  <fc  Co.,  from  the  fact  that  the  money  was  by  mistake 
and  without  their  consent  passed  to  their  credit;  that,  it  appearing 
that  the  character  of  B.  &  Co.  for  solvency  was  good  in  Chicago, 
where  they  did  business,  there  was  no  negligence  in  F.  &  Co.  in  send- 
ing the  draft  to  an  irresponsible  firm  for  collection,  nothing  more 
than  suspicions  as  to  their  solvency,  not  based  on  facts,  having  been 
communicated  to  them,  and  they  having  confidence  in  their  solvency; 
that  F.  &  Co.  were  not  guilty  of  negligence  in  taking  no  steps  to  cor- 
rect the  mistake  in  passing  the  money  to  their  credit,  it  not  appear- 
ing that  they  had  any  notice  of  the  mistake  till  they  heard  of  the  fail- 
ure ;  nor  of  negligence  in  not  writing  to  learn  the  reason  why  the 
money  was  not  sent  by  express  as  directed,  there  being  only  two  days 
intervening  between  its  collection  and  the  failure;  and  that  therefore 
F.  &  Co.  were  not  liable  to  S.  for  the  proceeds  of  such  draft.  Fay  v. 
Strawn,  295 


548  INDEX. 


BILL  OF  EXCEPTIONS. 

^resumption  where  evidence  is  not  preserved  in. 

Where  the  evidence  in  an  action  at  law,  tried  by  the  court  without  a 

jury,  is  not  preserved  by  the  bill  of  exceptions,  it  will  be  presumed, 

on  error,  that  the  court  had  sufficient  evidence  before  it  to  warrant 

its  finding.    Garter  v.  WMtey  509 

Modified  instructions. 
To  enable  the  appellate  court  to  pass  upon  the  propriety  of  modified  in- 
structions,  the  instructions  as  asked  should  be  before  such  court,  and 
also  the  modifications  as  made  by  the  inferior  court.    Boies  v.  Henney, 

130 
See  Error. 


COMMON  CARRIERS. 
See  Receipt. 

CONSIDERATION. 

A  very  slight  consideration  is  sufficient  to  support  a  promise.  An  agree- 
ment by  the  payee  of  a  note,  given  to  him  as  commissioner  to  sell  the 
real  estate  of  a  deceased  person,  who  is  also  guardian  of  the  heirs  of 
said  deceased,  that  if  one  of  the  makers  of  the  note  will  establich  an 
account  claimed  by  him  against  his  wards,  and  have  it  allowed  to  the 
payee  by  the  county  court,  he  will  credit  the  amount  so  established 
and  allowed  on  such  note,  is  founded  upon  a  sufficient  consideration. 
The  fact  of  proving  the  claim,  and  having  it  allowed  in  favor  of  the 
payee,  is  a  good  consideration.    Heckenkemper  v.  JJingwehrs,  538 

A  waiver  of  any  legal  or  equitable  right,  at  the  request  of  another  party, 
is  a  sufficient  consideration  for  a  promise.    Lexer enz  v.  Haines,    357 

Where  an  agent  is  authorized  to  sell  personalty  at  a  certain  price,  with 
an  agreement  that  he  may  have  all  he  can  make  over  such  price  for 
making  the  sale,  and  a  sale  is  made  by  him  for  a  larger  price  than 
that  stipulated,  and  the  agent  joins  with  the  purchaser  in  an  indem- 
nity bond  and  gives  a  chattel  mortgage  on  his  own  property  to  se- 
cure the  payment  of  certain  liabilities  of  the  vendor  assumed  by 
vendee  as  a  part  of  the  purchase  money;  and  the  agent  takes  a  prom- 
issory note  in  his  own  name  for  the  excess  over  the  stipulated  price, 
the  property  sold  and  the  risk  run  by  the  agent  in  giving  said  bond 
and  executing  said  chattel  mortgage  will,  it  seems,  constitute  a  suffi- 
cient consideration  to  uphold  such  note.    Eastman  v.  Brown,  53 

8ee  Deyivery  Bond.    Fraudulent  Conveyance.    Specific  Perform- 
ance. 


CONSTITUTIONAL  LAW. 

Designation  of  subject  of  act  in  its  title. 
Under  sec.  23,  art.  Ill,  Const,  of  1848,  providing  that  no  private  or  local 
law  which  may  be  passed  by  the  general  assembly  shall  embrace 
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more  than  one  subject,  which  shall  be  expressed  in  the  title,  the  act 
of  February  3,  1863,  entitled  "an  act  to  repeal  certain  acts  therein 
named,"  the  first  section  of  which  repeals  the  several  acts  incorpo- 
rating the  city  of  Warsaw,  and  the  second,  third  and  fourth  sections 
respectively,  of  which,  go  on  with  affirmative  legislation  and  organize 
the  territory  within  the  city  limits  into  a  town,  and  authorize  the  elec- 
tion of  town  officers,  transfer  the  title  to  specified  property  to  the 
school  trustees  to  be  elected,  and  pending  actions  in  the  same  way,  is 
unconstitutional  and  void.  Admitting  that  the  general  expression  in 
the  title  sufficiently  designates  the  acts  to  be  repealed,  the  professed 
object  of  the  act  is  fully  answered  in  the  first  section,  and  whatever 
is  done  beyond  is  outside  of  the  title  of  the  act.  The  People  v.  Mel- 
len,  181 


CONTINUANCE. 

Affidavit  for,  under  act  of  1861. 
An  affidavit  for  a  continuance  under  the  act  of  May,  3,  1861  (Sess.  Acts, 
26),  which  provides  that  it  shall  be  a  sufficient  cause  for  a  continuance 
on  defendant's  motion,  if  it  shall  be  shown,  to  the  satisfaction  of  the 
court,  that  the  defendant  is  in  the  military  service  of  the  United 
States,  or  of  this  state,  and  that  his  presence  is  in  any  degree  neces- 
sary for  a  full  and  fair  defense  of  the  suit,  which  merely  states  that 
defendant's  presence  is  in  some  degree  necessary  for  a  full  and  fair 
defense  of  the  cause,  will  not  suffice.  The  court  must  be  satisfied,  up- 
on the  facts  set  forth,  that  his  presence  is  in  some  degree  necessary. 
Duncan  v.  Niles,  541 

Diligence  in  endeavoring  to  procure  attendance  of  witnesses. 
The  action  in  this  case  was  brought  to  the  September  term,  1862,  and 
was  then  continued  at  the  instance  of  defendants.  At  the  February 
term,  1863,  application  was  again  made  by  the  defendants  for  a  con- 
tinuance, on  the  ground  of  the  absence  of  two  material  witnesses, 
who,  as  was  stated  in  the  affidavit,  for  a  yea'r  prior  thereto,  had  been 
and  then  were  in  the  military  service  of  the  United  States,  one  as  a 
captain  in  the  47th  regiment  of  Illinois  volunteers,  and  the  other  as 
a  soldier  in  the  8th  regiment,  and  were  moving  from  place  to  place 
in  the  states  of  Mississippi,  Tennessee  and  Alabama.  A  subpoena 
was  issued  by  defendants  in  the  first  part  of  December,  1862,  to  the 
county  of  their  residence,  but  they  could  not  be  found.  A  commis- 
sion was,  about  December  3,  1862,  issued  to  a  captain  of  said  47th 
regiment,  to  take  the  depositions  of  said  witnesses,  and  was  at  once 
forwarded  by  mail  to  the  said  commissioner  at  Corinth,  Mississippi, 
where  said  commissioner  and  witnesses  were  then  believed  to  be; 
but  owing  to  the  disturbed  condition  of  affairs  in  that  neighborhood,' 
said  commissioner  had  been  unable  to  take  and  return  said  commis- 
sion and  deposition.  The  affidavit  also  stated  that  the  defendants 
knew  no  other  reliable  person  to  take  said  depositions,  and  that  the 
commission  was  procured  and  forwarded  without  delajr,  as  soon  as 
defendants  learned  the  whereabouts  of  said  witnesses;  that  they  ex- 
pected to  procure  the  depositions  of  said  witnesses  by  the  next  term, 
etc.:  Held,  that  sufficient  diligence  had  been  shown,  and  that  con-! 
tinuance  should  have  been  granted.    Miles  v.  Danforth,  59 

Upon  amendment  of  bill  at  the  hearing. 
An  amendment  of  a  bill  at  the  hearing  to  let  in  evidence  already  taken 
by  consent,  and  without  objection,  as  to  a  point  treated  by  both  par- 
ties as  in  issue  by  the  pleadings,  since  it  works  no  surprise  and  intro- 
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duces  no  new  matter,  is  not  ground  for  a  continuance.     Moshier  v. 
Knox  College,  155 

See  Amendments. 

CONTRACTS. 

Assent. 

One  man  can  not  make  another  his  debtor  without  his  consent.  Spring- 
dale  Cemetery  Association  v.  Smith  252 

Where  a  brickmason  takes  a  contract  to  do  the  work  and  furnish  the 
materials  for  a  vault  according  to  a  plan  and  specifications,  for  a 
specified  sum,  he  will  not  be  entitled  to  charge  for  extra  labor  and 
materials  furnished  by  him  in  its  construction,  unless  furnished  at 
the  request  of  his  employer.     Ibid,  252 

Implied  promise  to  reimburse  surety,  etc. 
Where  a  surety  or  guarantor  is  compelled  to  pay  money  in  consequence 
of  such  an  undertaking,  the  law  implies  a  promise  on  the  part  of  the 
principal  for  its  repayment.    Allen  v.  Breusing,  505 

When  implied,  to  refund  money  paid  on  mortgage  by  mortgagee's  widow. 
Where  the  widow  of  a  deceased  mortgagor  paid  money  to  the  mort- 
gagee, who  stated  in  the  receipt  given  therefor  that  it  was  to  be  cred- 
ited on  the  mortgage  debt,  but  the  evidence  showed  that  it  was  paid 
under  an  agreement  between  the  widow  and  the  mortgagee,  that, 
upon  her  paying  certain  sums  at  stated  times,  she  should  have  the 
title  to  the  mortgaged  premises ;  that  in  case  the  property  should  be 
redeemed  by  other  claimants  of  her  husband's  estate,  or  in  case  of 
her  failure  to  make  her  payments  as  agreed,  the  money  paid  by  her 
was  to  be  refunded;  and  the  mortgagee  foreclosed  for  the  full  amount 
of  his  debt  without  crediting  the  payments  made,  and  received  satis- 
faction out  of  the  mortgaged  property,  it  was  held,  that,  independent 
of  all  extrinsic  evidence  as  to  the  agreement  of  the  parties,  upon  its 
being  shown  that  the  money  paid  was  not  credited  upon  the  mort- 
gage debt,  the  law  would  imp'ly  a  promise  for  its  repayment,  and  that 
assumpsit  lay  for  its  recovery.      White  v.  Merrell,  511 

To  restrain  competition  at  mortgage  sale. 
Where  one  of  the  owners  of  a  second  mortgage  sued  out  an  injunction 
restraining  the  first  mortgagee  from  selling  the  premises  included  in 
the  second  mortgage,  till  resort  was  had  by  him  to  the  remainder  of  the 
land  included  in  the  first  mortgage,  and  subsequently,  a  few  minutes 
before  the  premises  included  in  the  second  mortgage  were  sold,  and 
pending  the  injunction,  a  secret  agreement  was  made  between  the 
complainant  in  the  injunction  suit  and  such  first  mortgagee,  that  the 
complainant  should  bid  off  the  land  at  a  stated  sum,  and  the  injunc- 
tion bill  should  be  dismissed,  it  was  held,  on  a  bill  to  redeem  filed  by 
the  second  mortgagor,  that  such  an  arrangement,  even  if  not  fraudu- 
lent, had  the  manifest  eifect  of  preventing  competition  at  the  sale, 
and  that  the  mortgagor,  not  being  a  party  or  privy  thereto,  was  enti- 
tled to  the  relief  prayed  for.    Mapps  v.  Sharpe.  13 

Time  of  the  essence  of  ;  waiver  of  forfeiture. 

Where  a  bill  is  filed  by  the  grantee  of  the  original  owner  of  land,  against 

the  heirs  of  a  party  to  whom  the  original  owner  had  given  a  bond  to 

convey  the  laud  on  the  payment  of  a  certain  sum,  to  foreclose  their 

interest  in  the  land  for  default  in  payment,  and  a  decree  is  rendered 
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against  them  that  in  default  of  payment  of  a  certain  sum  within  a 
certain  time,  they  be  foreclosed ;  although  time  may  have  been  of 
the  essence  of  the  contract,  and  the  contract  forfeited  by  nonperform 
ance,  yet  by  the  proceedings  and  decree  under  said  bill  to  foreclose, 
they  became  rehabilitated  to  all  their  rights,  and  such  previous  for- 
feiture cannot  thereafter  be  insisted  upon  against  them.  Dennis  v. 
McOagg,  429 

By  guardians. 
An  agreement  by  a  commissioner  to  sell  the  real  estate  of  a  deceased  per- 
son, with  one  of  the  makers  of  a  note  payable  to  him,  as  such,  that  if^ 
such  maker  would  establish  in  the  county  court  a  certain  account 
claimed  by  him,  as  their  former  guardian,  against  the  heirs  of  said 
deceased,  and  if  the  county  court  would  allow  the  same  to  the  payee 
in  said  note,  he  then  being  the  guardian  of  said  heirs,  then  said  payee 
would  give  said  maker  credit  on  the  note  for  the  amount  so  estab- 
lished and  allowed,  is  an  agreement  which  the  payee  has  power  to 
make,  and  is  valid.    Heckenkemper  v.  Dingwehrs,    *  538 

See  Agent.    Consideration. 


CORPORATIONS. 

Organization;  filing  certificate. 
While  the  failure  of  a  company  organized  under  the  act  of  February  10, 
1849,  to  tile  a  certificate  of  organization  in  the  office  of  the  secre- 
tary  of  state,  may  be  such  a  noncompliance  with  the  statute  as  would 
sustain  a  quo  warranto  or  scire  facias  on  behali  of  the  people,  and  oust 
the  corporators  from  the  exercise  of  their  franchise,  it  does  not  neces- 
sarily  follow  that  it  is  not,  as  to  third  persons,  a  corporation.  Baker 
v.  Backus,  79 

Failure  to  hold  an  election. 

The  failure  of  the  stockholders  of  a  corporation  organized  under  the  act 
of  February  10,  1849,  to  hold  an  election  of  trustees  at  its  annual 
meeting,  as  its  by-laws  required,  is  not  sufficient  ground  for  its  disso- 
lution, because  by  the  fourth  section  of  said  act,  it  is  made  lawful  on 
any  other  day  to  hold  an  election  in  the  manner  provided  by  the  by- 
laws.    Ibid,  79 

Failure  to  keep  list  of  stockholders. 
Nor  does  the  fact  that  such  a  company  failed  to  keep  in  its  office  an 
alphabetical  list  of  its  stockholders,  showing  their  residences,  num- 
ber of  shares  and  amount  of  stock  paid  in,  tend  to  work  a  forfeiture 
of  its  charter,  for  by  the  section  requiring  it  (sec.  24),  the  neglect  was 
visited  by  a  pecuniary  forfeiture  only,  of  fifty  dollars.    Ibid,  79 

Failure  to  publish  report. 
Nor  is  the  fact  that  such  company  made  no  publication,  in  the  form 
of  a  report,  in  some  newspaper,  showing  the  amount  of  capital,  the 
proportion  paid  in,  and  amount  of  existing  debts,  to  be  visited  by  a 
forfeiture,  because  by  the  twelfth  section  requiring  it,  a  failure  to  do 
so  is  made  to  fall  on  the  trustees  individually.     Ibid,  79 

One-half  capital  stock  not  paid  in. 

Nor  does  the  fact  that  one-half  of  the  capital  stock  was  not  paid  in  with- 
in one  year  of  the  organization  of  the  company,  affect  in  any  way  the 
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exercise  of  the  corporate  functions,  the  stockholders,  by  the  tenth 
section,  being  made,  severally,  individually  liable  to  the  creditors  to 
an  amount  equal  to  the  amount  of  stock  held  by  them  respectively, 
for  all  debts  and  contracts  made  by  the  company,  until  the  whole 
amount  of  capital  stock  should  be  paid  in,  and  a  certificate  thereof 
filed  with  and  recorded  by  the  county  clerk.  Under  the  same  sec- 
tion, however,  the  fact  that  the  whole  of  the  capital  stock  was  not 
paid  in  in  two  years  from  the  incorporation  of  the  company  will,  at 
the  option  of  the  government,  work  a  dissolution  of  the  corporation, 
but  such  result  can  not  be  effected  by  the  act  of  a  stockholder.    Ibid, 

79 

Forfeiture  not  enforced  collaterally. 

A  cause  of  forfeiture  can  not  be  taken  advantage  of  or  enforced  against 

a  corporation  collaterally  or  incidentally,  or  in  any  other  mode  than 

by  a  direct  proceeding  for  that  purpose  against  the  corporation,  so 

that  it  may  have  an  opportunity  to  answer.    Ibid,  79 

Who  can  enforce  a  forfeiture. 
The  government  creating  the  corporation  can  alone  institute  a  proceed- 
ing to  enforce  a  forfeiture  of  its  franchises,  since  it  may  waive  a 
broken  condition  of  the  compact  made  with  it,  as  well  as  an  indi- 
vidual.   Ibid,  79 

Judicial  proceedings  necessary. 

When  the  terms  of  a  charter  are  that  the  corporation  shall  be  dissolved 

on  nonperformance  of  a  condition,  the  mere  failure  to  perform  is  not, 

ipso  facto,  a  dissolution,  but  judicial  proceedings  and  a  judgment  of 

ouster  must  be  had  in  order  to  effect  a  dissolution.    Ibid,  79 

In  what  court  and  by  what  process  forfeiture  is  enforced. 
A  court  of  chancery  can  be  specially  empowered  by  statute  to  divest  a 
corporation  of  its  corporate  character  and  capacity;  otherwise,  in  all 
cases  the  mode  of  proceeding  to  enforce  a  dissolution  for  cause  of 
forfeiture  is  by  scire  facias,  or  an  information  in  the  nature  of  a  quo 
warranto,  in  a  court  of  law.      Ibid,  79 

Where,  therefore,  a  bill  was  filed  alleging  that  a  company,  which  was 
acting  as  a  corporation  de  facto,  had  never  been  legally  organized  as 
a  corporation,  and  had  never  existed  as  such,  but  was  a  general  co- 
partnership, and  sought  to  have  it  declared  a  partnership,  or,  if  de- 
clared a  corporation,  to  have  it  dissolved,  it  was  held,  that  this  ques- 
tion could  be  determined  in  no  other  wa}^  than  by  a  direct  proceeding 
at  law,  and  that  such  allegation  furnished  no  grounds  for  equitable 
interference.     Ibid,  79 

No  jurisdiction  in  equity  to  control  the  exercise  of  their  discretion  by  the 
trustees. 
Where  a  stockholder  of  a  corporation  filed  a  bill  charging  the  recovery 
of  a  judgment  against  the  company,  and  that  other  creditors  were 
threatening  to  commence  suits,  etc. ;  that  the  affairs  of  the  company 
were  daily  becoming  more  embarrassed;  that  on  account  of  various 
specified  irregularities  the  company  had  never  been  legally  organized 
as  a  corporation,  but  was  a  general  copartnership,  and  the  bill  sought 
to  have  the  funds  of  the  company  appropriated  in  discharge  of  its 
liabilities,  and  in  exoneration  of  the  individual  liability  of  the  stock- 
holders, to  have  the  company  declared  a  partnership,  or,  if  declared  a 
corporation,  to  have  it  dissolved,  and  it  was  contended  on  behalf  of 
complainants,  that  the  neglect  of  the  trustees  to  appropriate  the  funds 
of  the  company  in  discharge  of  its  and  the  stockholders' liabilities 
was  a  breach  of  trust,  entitling  any  of  the  stockholders  to  have  such 
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appropriation  made  by  a  court  of  equity,  but  the  bin  contained  no 
charge  of  fraud  or  collusion,  or  neglect  of  duty,  or  of  indifference  by 
the  trustees  towards  the  objects  of  the  incorporation,  the  court  ex- 
pressed itself  as  strongly  inclined  against  the  jurisdiction  of  a  court 
of  equity  to  interfere  with  the  exercise  of  the  discretion  of  the  trustees ; 
but  that,  if  the  jurisdiction  existed,  the  case  made  would  not  warrant 
its  exercise.     Ibid,  79 

Stockholders  not  partners. 

The  stockholders  of  a  corporation  organized  under  the  general  law  of 
February  10,  1849,  under  which  a  several  liability  attaches  to  each 
stockholder,  but  which  is  not  enforcible  while  he  remains  such,  un- 
less suit  is  brought  against  the  company  within  one  year  after  the 
debt  becomes  due,  and  under  which,  when  he  ceases  to  be  a  stock- 
holder, suit  must  be  brought  against  him  within  two  years  from  the 
time  he  so  ceases,  and  in  "addition  thereto  an  execution  against  the 
company  returned  unsatisfied  in  whole  or  in  part,  are  not  quasi  part- 
ners, having,  as  between  themselves,  the  rights  of  partners,  and  sub- 
ject to  the  same  liability  to  each  other  as  though  not  incorporated. 
In  ordinary  partnerships,  the  liability  of  copartners  extends  to  all  the 
copartners  jointly  in  the  first  instance,  and  continues  six  years,  and 
in  ordinary  partnerships  the  members  are  primarily  bound  for  all 
the  liabilities  of  the  concern.    Ibid,  79 

Liability  of  stockholders. 

The  stockholders  of  such  a  corporation  can  be  made  responsible  only  in 
the  mode  prescribed  in  the  act  under  which  they  become  associated 
as  a  corporation.  They  are  not  individually  liable,  except  under  the 
circumstances  and  for  the  time  specified  in  the  act  of  incorporation. 
Ibid,  79 

See  Municipal  Corporations.    Religious  Corporations. 


COSTS. 

Upon  discharge  of  prisoner  upon  habeas  corpus. 
A  sheriff,  who  has  the  custody  of  a  prisoner  arrested  and  committed  to 
jail  under  a  valid  process,  is  not,  upon  the  discharge  of  the  prisoner 
upon  habeas  corpus,  liable  for  costs;  and  it  is  error  to  render  a  judg- 
ment against  him  for  their  collection.    Hammond  v.  The  People,    446 

Bond  for,  must  be  filed  by  nonresident  plaintiff  in  error. 

The  statute  (Kev.  Stat.,  1845,  p.  126;  Scates'  Comp.,  244),  providing  that 
if  a  nonresident  plaintiff  shall  institute  his  suit  without  first  having 
given  a  bond  for  costs,  "  the  court,  on  motion,  shall  dismiss  the 
same  "  is  applicable  to  a  writ  of  error  sued  out  from  the  Supreme 
Court.    Roberts  v.  Fahs,  474 

Motion  to  dismiss  because  no  bond  for  costs  has  been  filed. 

A  motion  to  dismiss  a  suit  on  the  ground  that  the  plaintiff  is  a  nonresi- 
dent, and  has  not  filed  a  bond  for  costs  before  bringing  suit,  is  in  apt 
time  if  made  before  the  time  has  passed  for  pleading  in  abatement. 
Ibid,  474 

See  Error.    Infants. 
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COUNTY  COURT. 

Jurisdiction  of  county  court  of  Grundy  county. 
The  statute  conferring  upon  the  county  court  jurisdiction  "  in  all  civil 
cases,  suits  and  actions  and  proceedings,  when  the  amount  due  and 
claimed,  or  the  value  of  the  property,  shall  not  exceed  the  sum  of 
$1,000,"  refers  to  proceedings  of  a  pecuniary  character,  and  does  not 
confer  jurisdiction  to  grant  a  divorce.     Heatherwick  v.  Heatherwick, 

73 

COVENANTS. 

Of  seizin,  etc.,  when  broken. 
Covenants  of  seizin,  and  of  good  right  to  convey,  are  personal  covenants, 
not  running  with  the  land,  and  are  broken,  if  at  all,  when  the  deed  is 
delivered.  If  the  grantor  is  not  then  well  seized,  or  if  he  has  not  then 
the  power  to  convey,  an  action  at  once  accrues,  and  a  recovery  may 
be  had.    King  v.  Gilson,  348 

Right  of  action  survives  to  personal  representative. 
In  case  of  the  death  of  the  grantee  in  a  deed  containing  covenants  of 
seizin  and  of  good  right  to  convey,  the  right  to  sue  for  a  breach 
thereof  survives  to  his  personal  representatives.    Ibid,  348 

Inuring  of  subsequently  acquired  title. 
Where  a  deed  of  conveyance,  executed  by  one  who  has  no  title,  and 
without  covenants  of  general  warranty,  contains  the  words,  "  grant, 
bargain,  sell,"  which  constitute  a  statutory  covenant,2  they  will  be  as 
effectual  to  enable  a  title  subsequently  acquired  by  the  grantor  to 
inure  to  the  grantee  as  if  the  deed  had  contained  full  covenants  of 
warranty.    Ibid,  348 

It  is  not  necessary  in  order  that  the  subsequently  acquired  title  should 
inure,  that  the  grantor  have  a  seizin  in  fact  of  the  premises,  the  title 
to  which  will  inure  though  they  are  vacant  and  unoccupied.    Ibid, 

348 

Nor  will  the  inuring  of  such  subsequently  acquired  title  be  defeated, 
in  cases  where  the  land  is  vacant,  because  the  deed  by  which  it  is 
acquired  is  witheld  from  record,  or  lost  or  destroyed.  Upon  the 
lands  being  conveyed  to  the  grantor,  it  inures  to  and  vests  in  his 
grantee,  whatever  may  become  of  the  deed.     Ibid,  348 

The  subsequently  acquired  title  will  also  inure  to  the  prior  grantee, 
even  if  the  same  is  not  acquired  by  the  grantor,  till  after  an  action  is 
commenced  against  him  for  the  breach  of  his  covenants  of  seizin, 
and  g'ood  right  to  sell  and  convey,  in  case  such  title  is  acquired  by 
the  grantor  before  damages  are  assessed  against  him  in  such  action. 
Ibid,  348 

See  Warranty. 

CROSS-BILL. 

Object  and  scope  of. 

When  a  defendant  in  chancery  is  entitled  to  affirmative  relief  in  respect 
to  the  subject  matter  of  the  original  suit,  he  can  only  obtain  it  by 
means  of  a  cross-bill.    Hurd  v.  Case,  45 
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A  cross-bill  must  be  confined  to  the  subject  matter  of  the  original  bill; 
but  the  only  limitation  as  to  new  averments  therein  is,  that  they  must 
grow  out  of,  and  be  connected  with  the  subject  matter  of  the  original 
bill.    Hurd  v.  Case,  45 

Where  the  original  bill  was  filed  to  foreclose  a  mortgage,  making  a 
junior  incumbrancer  a  party,  and  such  junior  incumbrancer  filed  his 
cross-bill  for  a  discovery  of  the  amount  due  upon  the  prior  mortgage, 
to  set  aside  a  sale,  pendente  lite,  under  the  power  of  sale  contained  in 
the  prior  mortgage,  and  to  redeem  therefrom,  it  was  held,  that  the 
cross-bill  was  properly  filed.    Ibid,  45 

New  parties  may,  when  necessary,  be  made  in  a  cross-bill.  Tims,  on  a 
cross-bill  by  a,  junior  incumbrancer  to  redeem,  the  purchaser,  at  a 
sale,  pendente  lite,  under  the  power  of  sale  contained  in  the  prior 
mortgage,  is  a  necessary  party.    Ibid,  45 

By  junior  against  prior  incumbrancer  and  purchaser  pendente  lite;  notice. 
Where  a  mortgagee  filed  a  bill  to  foreclose  his  mortgage,  making  the 
holder  of  a  junior  mortgage  a  party  defendant,  and  while  the  suit 
was  pending,  advertised  and  sold  the  property  under  the  power  of 
sale  contained  in  his  mortgage,  to  a  third  party,  and  a  few  days  there- 
after the  junior  mortgagee  filed  his  answer  admitting  the  prior  mort- 
gage and  its  nonpayment,  and  also  a  cross-bill  setting  up  the  facts, 
asking  a  discovery  as  to  the  amount  due  upon  the  prior  mortgage, 
making  such  purchaser  a  party,  and  praying  that  the  sale  be  vacated, 
a  redemption  permitted,  and  the  prior  mortgage  be  assigned  to  him 
upon  payment  of  the  amount  due,  it  was  held,  that  the  complainant 
in  such  cross-bill  was  entitled  to  the  relief  prayed.  The  pendency  of 
the  suit  was  notice  to  the  purchaser  so  as  to  subordinate  the  rights 
he  acquired  by  his  purchase,  to  any  decree  which  might  be  made  in 
the  suit.    Ibid,  45 


CRYSTAL  LAKE  ICE  COMPANY. 

The  Crystal  Lake  Ice  Company  is  prima  facie  a  corporation.    (Tarbell  v. 
Page,  24  111.,  47,  followed.)    Baker  v.  Backus,  79 


"CURRENCY,"  etc. 

Meaning  of  term. 

The  term  "currency"  means  bank  bills,  or  other  paper  money,  which 
passes  as  a  circulating  medium  in  the  business  community,  as  and 
for,  the  constitutional  coin  of  the  country.  The  term  "  current  bank 
bills  "  means  precisely  the  same  thing  as  currency.  Osgood  v.  Mc- 
Donnell, 74 


DECREE. 

Must  conform  to  case  made  by  bill  and  the  proof 
Where,  on  a  bill  to  carry  out  a  contract  for  the  sale  of  land,  the  contract, 
and  bill  both  describe  the  land  in  the  same  imperfect  manner,  and 
the  bill  contains  no  averment  of  a  mistake  in  description,  or  prayer 
for  its  correction,  the  court  has  no  power  to  correct  it  by  the  decree. 
The  decree  must  conform  to  the  case  made  by  the  bill  and  the  proof. 
Burr/fir  v.  Potter,  66- 
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A  complainant  must  recover,  if  at  all,  according  to  the  case  made  by  his 
bill,  and  not  by  the  proof.  He  can  not  state  one  case  in  his  bill"  and 
make  out  a  different  case  in  proof.  If  the  evidence  makes  a  case 
variant  from  the  one  made  in  the  bill,  no  decree  should  pass  other 
than  one  dismissing  the  bill,  or,  at  least,  one  for  no  more  than  is 
prayed  for.    Ohling  v.  Luitjens,  23 

Where,  therefore,  a  bill  filed  by  the  vendee  of  land,  after  surrender  of 
possession  upon  the  foreclosure  of  a  prior  incumbrance,  to  compel 
the  refunding  of  the  purchase  money  paid,  and  the  surrender  of  the 
notes  for  the  remainder,  alleged  the  amount  thereof  to  be  $2,25  0,  com- 
posed of  cash  $1,000,  and  $1,250  in  notes,  and  the  proof  showed  the 
actual  consideration  to  be  $2,550,  of  which  $1,550  were  in  notes,  it  was 
held  that  a  decree  for  such  larger  sum  was  erroneous.    Ibid,  23 

Presumption  as  to  its  being  in  force. 
Where  there  is  no  evidence  that  a  decree  in  chancery  was  ever  annulled, 
reversed  or  set  aside,  the  presumption  is,  that  it  is  still  in  force. 
Murphy  v.  Qrr,  489 

Where  the  court  has  jurisdiction  of  the  subject  matter  of  the  suit,  and 
of  the  person  of  one  of  the  defendants,  a  decree  against  such  defend- 
ant will,  till  reversed  or  set  aside,  be  binding  upon  such  defendant, 
notwithstanding  it  may  be  inoperative  as  to  his  codefendants  therein, 
by  reason  of  their  not  having  been  properly  brought  into  court.  Ibid, 

489 
Vacating  decree  as  to  defendant  brought  in  by  publication. 

Under  sec.  15,  ch.  21,  Eevised  Statutes  ot  1845,1  p.  95,  where  a  defend- 
ant, against  whom  a  final  decree  in  chancery  has  been  rendered  upon 
constructive  notice  by  publication,  appears  and  petitions  to  be  heard 
touching  the  matter  of  such  decree,  it  is  erroneous  at  the  outset  to  set 
aside  the  decree,  as  said  section  does  not  require  it  to  be  set  aside, 
but  only,  notwithstanding  the  decree,  that  the  party  who  has  not  been 
notified  may  be  heard.    Baker  v.  Backus,  79 


DEDICATION  OF  LAND  FOR  A  HIGHWAY. 

Must  be  by  owner. 

One  not  the  owner  and  having  no  right  to  dispose  of  or  incumber  the  land, 
cannot  make  a  dedication  thereof  to  the  public  use  for  a  highway. 
Gentleman  v.  Soule,  271 

Thus,  a  squatter  upon  government  land,  a  trespasser  or  even  a  tenant, 
has  no  such  power.    Ibid,  271 

Intention  to  dedicate,  and  acceptance. 
To  constitute  a  sufficient  dedication,  there  must  be  an  intention  to  make 
it,  and  also  an  acceptance.    Ibid,  271 

This  intention  on  the  part  of  the  owner  maybe  manifested  in  writing,  by 
declarations  or  acts.  But  the  intention  must  be  unequivocal  and 
satisfactorily  proven.    Ibid,  271 

The  acceptance  must  also  appear,  and  when  the  public  are  the  donees  ot 

the  easement,  that  is  usually  manifested  by  acts,  such  as  taking 

charge  of  and  repairing  the  highway  by  the  proper  county  or  town 

authorities.    Ibid,  271 
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DELIVERY  BOND. 

An  instrument  construed  to  be. 
Where  an  assignment  for  the  benefit  of  his  creditors  was  made  by  the 
owner  of  personal  property,  and  when  the  assignee  was  about  to  re- 
move the  same  from  the  possession  of  the  assignor,  upon  the  assignee's 
desiring  that  the  same  be  left  in  his  possession  for  a  time,  it  was 
agreed  between  assignor  and  assignee  that  the  same  should  not  be 
removed,  if  some  one  was  procured  who  would  become  responsible 
therefor;  whereupon  the  assignor  procured  the  defendant  to  execute 
to  the  assignee  a  receipt  for  the  property,  stating  that  the  defendant 
was  to  have  the  use  of  the  same  till  a  certain  date,  and  agreed  to  de- 
liver the  same  to  the  assignor  or  his  legal  representatives,  in  as  good 
condition  as  it  then  was,  at  a  specified  time  and  place,  and  in  default 
of  such  delivery  to  pay  to  said  assignee,  or  order,  a  specified  sum  of 
money,  it  was  held  that  such  instrument  was,  in  legal  effect,  a  deliv- 
ery bond;  and  that  upon  failure  to  deliver  the  property  at  the  time 
stipulated,  by  the  nonperformance,  the  demand  became  a  money  de- 
mand, as  expressed  in  the  instrument.  It  became  in  terms  a  note  for 
the  payment  of  money.    Leverenz  v.  Haines,  357 

What  a  sufficient  delivery. 
Held,  also,  that  the  fact  that  the  defendant  permitted  the  assignor  to 
continue  in  possession  of  the  property,  without  actually  taking  it  into 
his  (the  defendant's)  own  possession,  constituted  the  possession  of  the 
assignor  the  possession  of  the  defendant,  and  was  a  sufficient  delivery 
by  Hie  assignee  to  the  defendant  to  entitle  him  to  recover  in  the 
action.    Ibid,  357 

Consideration. 
Held,  also,  that  if  a  consideration  was  necessary  to  support  such  an  agree- 
ment, the  fact  that  the  property  was  suffered  to  remain  in  the  posses- 
sion of  the  assignor  was  a  good  consideration.  Besides,  by  the  re- 
ceipt, the  assignee  was  prevented  from  taking  possession  of  the  prop- 
erty, which  was  a  sufficient  consideration.  He  gave  up  a  right 
which  he  could  exercise,  in  consideration  of  the  defendant's  under- 
taking.   Ibid,  357 


DEEDS. 

Replevin,  etc.,  for. 
Where  a  deed  conveying  land  to  a  prior  grantor  thereof  is  withheld 
from  the  person  to  whom  the  title  inures  and  is  vested,  he  can,  it 
seems,  recover  it  in  replevin  or  detinue.    King  v.  Gilson,  348 

Equitable  relief  in  case  of  loss. 
Or  ii,  in  such  case,  the  deed  should  be  lost  or  destroyed,  a  court  of 
equity  would,  as  it  seems,  relieve  against  its  loss  by  compelling  the 
execution  of  another  deed.    Ibid,  348 


DEPOSITIONS. 

Time  of  taking. 
Although  the  certificate  of  the  magistrate  before  whom  a  deposition  is 
taken  does  not  state  at  what  hour  the  deposition  was  taken,  yet  if  he 
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appends  the  notice  under  which  it  was  taken,  and  in  the  caption  to 
the  deposition  states  that  such  deposition  was  taken  on  the  day  fixed 
in  the  notice,  "  by  virtue  of  the  annexed  notice,"  and  in  his  certifi- 
cate states  that  it  "  was  taken  at  the  time  and  place  mentioned  in  the 
caption,"  this  will  be  a  sufficient  statement  of  the  hour  to  entitle  the 
deposition  to  be  read  in  evidence.    Ill,  Gent.  R.  R.  Co.  v.  Oowles,    116 

Objections  to,  when  to  be  made. 

Objections  to  the  admissibility  of  evidence  taken  in  a  chancery  cause 

by  deposition,  on  the  ground  of  the  incompetency  of  the  witness  by 

reason  of  interest,  cannot  be  taken  for  the  first  time  upon  the  hearing, 

but  must  be  made  prior  thereto.    Moshier  v.  Knox  College,  155 

DISCOVERY,  BILL  FOR. 

What  it  must  allege. 
Where  a  bill  for  a  discovery  alleged  the  pendency  of  an  action  against 
complainant  upon  a  promissory  note;  that  pleas  had  been  filed,  set- 
ting up  a  failure  of  consideration,  with  notice  by  the  plaintiffs  at 
law  at  the  time  they  purchased  the  note;  that  they  purchased  the 
note  after  its  maturity;  also  a  plea  of  satisfaction  and  discharge  of 
the  note  by  the  payee,  and  that  plaintiffs  had  notice  at  the  time  they 
purchased;  that  replications  were  filed  and  issues  joined;  that  com- 
plainant was  informed  and  believed  that  the  note  in  suit  was  indorsed 
after  maturity,  and  that  plaintiffs  knew  all  facts  set  up  in  the  pleas 
when  they  purchased;  that  the  payee  of  the  note  informed  plaintiffs 
that  the  consideration  had  failed ;  and  that  complainant  has  no  wit- 
ness by  whom  he  can  prove  the  facts  set  up  in  the  pleas,  except  the 
payee  of  the  note  or  the  plaintiffs  in  the  suit  at  law:  Held,  that  the 
allegations  of  the  bill  were  insufficient  to  warrant  an  injunction  stay- 
ing the  proceedings  at  law  until  discovery  was  had.  The  bill  should 
have  alleged  that  the  facts  averred  in  the  pleas,  or  such  of  them  as 
showed  a  defense,  or  other  sufficient  facts  outside  of  the  averments  in 
the  pleas,  were  true.    Primmer  v.  Patten,  52tf 

The  bill  was  also  held  defective  in  failing  to  allege  that  complainant 
expected  to  establish  the  truth  of  his  pleas  by  the  discovery  sought 
by  the  bill.  The  allegation  that  complainant  has  no  witness  by  whom 
he  can  prove  the  facts  set  up  in  the  pleas,  except  the  payee  or  the 
plaintiffs  in  the  suit  at  law,  is  insufficient.  There  should  have  been 
a  positive  allegation  that  he  expected  to  prove  them  by  those  parties 
Ibid,  52^ 

Injunction. 

A  bill  of  discovery,  not  containing  a  prayer  for  an  injunction  to  stay  the 

prosecution    of  the    action    at    law    until    the    coming    in   of  the 

answer,  is  defective  in  its  frame;  and  it  would  be  error  to  grant  an 

injunction  on  such  a  bill.    Ibid,  52? 


DIVORCE. 
See  Alimony. 

EJECTMENT. 

Recovery  must  conform  to  the  interest  declared  for. 

Under  a  declaration  in  ejectment  for  the  entire  premises,  an  undivided 
interest  can  not  be  recovered.     Murphy  v.  Orr,  489 
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EQUITY  JURISDICTION. 

Remedy  complete  at  law. 
The  grantee  in  a  deed  with  covenants  against  incumbrances,  of  seizin, 
etc.,  cannot,  upon  foreclosure  of  a  prior  mortgage  and  surrender  of  pos- 
session, maintain  a  bill  in  chancery  against  his  grantor,  to  compel 
the  refunding  of  the  purchase  money,  reimbursement  for  improve- 
ments, etc.,  and  the  surrender  of  the  notes  for  unpaid  purchase  money, 
his  remedy  being  complete  at  law.     Ohling  v.  Luitjem,  23 

Objection  cannot  be  raised  for  the  first  time  on  error. 

Where  a  bill  in  chancery  is  demurrable  on  the  ground  that  the  remedy  is 
complete  at  law,  if  the  defendant  does  not  raise  the  question  of  juris- 
diction by  any  pleading  in  the  court  below,  but  answers,  simply  de- 
nying the  allegations  of  the  bill,  he  cannot  raise  the  question  of  juris- 
diction for  tJae  first  time  in  his  assignments  of  error.     Ibid,  '  23 

To  authorize  conveyances  by  administrators,  etc.,  on  'payment  made. 

Section  34,  chapter  24  of  the  revised  statutes  of  1845,  providing  that  the 
executors,  administrators  or  heirs  of  any  deceased  person  who  shall 
have  made  any  contract,  bond  or  memorandum  in  writing  in  his  life- 
time, for  the  conveyance  of  land  for  a  valuable  consideration,  when 
such  consideration  has  been  paid  and  fulfilled,  may,  upon  applica- 
tion in  writing  to  a  court  of  chancery,  obtain  a  decree  for  the  execu- 
tion of  a  conveyance,  has  no  application  to  a  case  where  the  consider- 
ation  has  not  been  paid  and  fulfilled.    Burger  v.  Potter,  66 

In  such  case,  where  the  consideration  for  the  sale  of  the  land  has  not 
been  paid  by  the  vendee,  even  if  no  special  statute  meets  the  case,  a 
court  of  chancery  has  jurisdiction  of  a  bill  filed  by  the  executors, 
heirs  and  devisees  of  the  vendor  for  the  purpose  of  authorizing  a 
conveyance  by  the  executors,  and  compelling  the  vendee  to  pay  the 
purchase  money  remaining  unpaid.    Ibid,  66 

fraudulent  conveyances. 

A  court  of  chancery  has  jurisdiction  of  the  subject  matter  of  a  bill  filed 
by  the  purchaser  of  land  at  an  execution  sale  against  the  judgment 
debtor  and  others,  to  have  declared  void  a  conveyance  of  said  land 

,  by  a  prior  purchaser  thereof  at  execution  sale,  from  which  the  judg- 

ment debtor  has  redeemed,  to  the  children  of  the  judgment  debtor, 
procured  by  him  with  intent  to  defraud  his  creditors.  Murphy  v. 
Orr,  489 

See  Agent.     Corporations. 


ERROR. 

Must  be  against  party  complaining. 
A  plaintiff  in  error  has  no  right  to  object  to  an  error  in  his  own  favor. 

Merkle  v.  Wehrheim,  534 

Errors  to  be  noticed  must  be  assigned. 

Where  no  error  is  assigned^  on  the  the  refusal  of  the  court  below  to 
quash  the  writ  in  an  action  of  forcible  detainer,  the  Supreme  Court 
will  not  review  the  question  on  appeal      Jackson  v.  Warren,  331 
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Errors  assigned,  to  be  available,  must  be  assigned  upon  facts  or  rulings 
appearing  in  the  record.     Ibid,  331 

Writ  of  a  new  action. 
A  writ  of  error  is  considered  as  a  new  action.    Roberts  v.  Fahs,  474 

When  it  lies. 
A  writ  of  error  will  only  lie  on  a  final  judgment.    It  will  not  lie  to  re- 
view an  interlocutory  order.     Hammond  v.  The  People,  446 

Mandamus,  etc. 
At  the  common  law,  it  would  not  lie  to  review  a  judgment  awarding  a 
peremptory  mandamus,  a  procedendo,  or  the  denial  of  a  prohibition, 
for  the  reason  that  such  judgments  were  not  final.    Breese,  J.,  dis- 
senting.    Ibid,  446 

Habeas  corpus. 
A  writ  of  error  does  not  lie  to  review  the  judgment  of  a  circuit  court,  or 
the  order  of  a  judge  in  vacation,  on  the  hearing  of  a  habeas  corpus, 
respecting  the  right  of  the  petitioner  to  be  discharged  from  imprison- 
ment.    Breese,  J.,  dissenting.    Ibid,  446 

Lies  to  review  judgment  for  costs  upon  habeas  corpus. 

But  where,  in  such  a  case,  the  court  upon  discharging  the  prisoner  ren- 
ders a  judgment  for  costs  against  the  officer  who  had  him  in  custody, 
the  officer  may  prosecute  a  writ  of  error  to  reverse  the  judgment,  but 
not  to  review  the  decision  discharging  the  prisoner.  They  are,  in 
effect,  if  not  in  fact,  two  judgments;  one  upon  the  application  for  the 
discharge,  under  the  habeas  corpus,  and  the  other  against  the  office 
for  the  costs.    Ibid,  446 


ESTOPPEL. 

Certificate  of  deposit. 
By  the  admission  in  a  certificate  of  deposit  of  the  reception  of  a  certain 
sum  in  current  bank  notes,  "  to  be  paid  in  like  funds,"  the  promisor 
is  estopped  from  showing  that  the  funds  were  not  current,  or  to  claim 
the  right  to  pay  in  anything  but  the  same  character  of  funds.  Osgood 
v.  McGonnell,  74 

Of  insurers  to  deny  interest  of  assured. 
An  insurance  company,  by  the  receipt  from  the  assignees  of  a  policy,  of 
a  sworn  statement  of  interest  and  loss,  acknowledging  them  as  the 
real  parties  in  interest  throughout  all  the  proceedings,  and  not  ques- 
tioning their  right  to  pay  the  premium  and  receive  a  renewal  receipt, 
will,  when  sued  upon  the  policy  for  a  loss  occurring  after  such  re- 
newal, be  estopped  from  denying  that  such  assignees  had  any  inter- 
est at  the  time  of  renewal.    NewEng.  F.  &  M.  Ins.  Go.  v.  Wetmore,  221 

By  survey  and  plat  of  road. 

The  survey  and  platting  of  a  road  by  the  county  surveyor  under  the  or- 

der  of  the  hignway  commissioners  has  the  effect  of  estopping  the 

public  from  claiming  that  the  road  runs  upon  a  different  line  from 

the  survey.      Gentleman  v.  Soule,  271 
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EVIDENCE. 

To  vary  written  contract. 

Where  a  party,  by  a  written  instrument,  admits  that  he  has  received  a 
certain  number  of  dollars  in  current  bank  notes,  and  agrees  to  pay 
the  same  in  like  funds,  he  cannot,  when  sued  thereon,  by  extraneous 
evidence,  show  that  current  bank  notes  were  not  of  the  value  of  coin, 
and  meant  depreciated  bank  bills;  since  to  permit  such  proof  would 
be  to  change  the  agreement  of  the  parties.     Osgood  v.  McGonnell,      74 

Parol,  to  show  fraud  in  procuring  a  written  contract. 
Although  it  is  the  rule  that  all  prior  and  contemporaneous  conversations 
are  merged  in  the  written  contract  resulting  therefrom,  yet  such  prior 
and  contemporaneous  conversations  are  admissible  and  may  be  taken 
into  consideration  by  the  jury  for  the  purpose  of  ascertaining  whether 
the  contract  was  procured  through  fraud  and  false  representations. 
Van  Buskirk  v.  Day,  260 

Retainer  of  factor  may  be  shown  by  parol. 
In  an  action  against  a  commission  merchant  to  recover  the  proceeds  of 
grain  alleged  to  have  been  consigned  to  and  sold  by  him,  it  is  compe- 
tent to  prove  his  retainer  by  verbal  testimony.    Deshler  v.  Beers,    368 

Available  though  introduced  by  the  opposite  party. 

Where  the  proof  of  a  particular  fact  is  necessary  to  the  plaintiff's  case, 

and  such  proof  is  not  made  by  the  plaintiff,  buj  is  supplied  by  the 

defendant,  such  proof  is  as  available  to  the  plaintiff  as  if  made  by 

him  and  not  by  the  defendant.     Ibid,  368 

Declarations  of  defendant  qualifying  a  prior  promise. 
Where  in  an  action  by  the  indorsee  against  the  indorser  of  a  promissory 
note,  it  was  shown  that  such  indorser,  after  discharged  from  liability 
as  such,  made  a  new  promise  to  pay  the  same,  it  was  held  that  it  was 
error  to  admit,  against  the  plaintiff's  objection,  evidence  of  the  decla- 
rations of  the  defendant  made  at  a  second  interview  of  his  own  seek- 
ing, in  which  he  attempted  to  qualify  such  promise,  and  to  apply  it 
to  another  matter.     Morgan  v.  Peet,  281 

Declarations  of  plaintiff  as  to  extent  of  his  claim  of  possession. 
Where  a  lessee  of  a  tract  of  land  at  the  time  of  his  entry  upon  the  im- 
proved portion  thereof  under  his  lease,  and  before  any  dispute  had 
arisen  in  relation  thereto,  declared  that  he  claimed  possession  of  the 
entire  tract,  it  was  held  in  forcible  entry  and  detainer  subsequently 
brought  by  him,  that  such  declaration  was  admissible  in  his  behalf 
to  show  the  extent  of  his  possession.     Hardisty  v.  Glenn,  62 

Relevancy  where  bill  contains  no  corresponding  allegation,  but  both  parties 
treat  it  as  relevant  till  the  hearing. 
Where  a  foreclosure  bill,  to  which  a  subsequent  purchaser  was  a  party 
defendant,  contained  no  averment  of  notice  by  such  purchaser  of  the 
existence  of  the  mortgage,  the  only  fact  in  issue  by  the  pleadings  be- 
ing the  existence  of  a  deed  from  the  mortgagor  to  such  purchaser, 
and  the  recording  of  it  prior  to  the  recording  of  complainant's  mort- 
gage, but  the  parties  on  both  sides  made  the  case  to  turn  upon  this 
question  of  notice,  which  was  considered  by  them  and  by  the  court 
as  the  only  issue  between  them,  it  was  considered  that,  although  testi- 
mony on  the  question  of  notice  was  technically  irrelevant,  yet  as  the 
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controversy  had  proceeded  all  along  on  the  question  of  notice,  it  was 
hardly  necessary  to  amend  the  bill,  so  that  it  should  contain  the  alle- 
gation of  notice.    Moshier  v.  Knox  College,  155 

Relevancy  of,  inaction  for  breach  of  warranty. 

In  an  action  for  a  breach  of  warranty  of  the  soundness  of  a  horse,  there 
was  proof  that  the  glanders  is  contagious,  and  for  the  purpose  of 
showing  that  the  horse  had  the  glanders,  the  court  permitted  the 
plaintiff  to  show  that  a  mule  which  worked  with  the  horse,  took  that 
disease,  of  which  he  died :  Held,  that  the  evidence  was  pertinent  and. 
proper.      Wallace  v.  Wren,  14G 

Objection  to,  must  be  taken  wlien  it  is  offered. 
Where  a  deed  is  offered  and  received  as  evidence  without  objection  from 
the  opposite  party,  having  once  recognized  its  validity,  he  can  not 
afterwards  be  heard  .to  say  that  it  is  not  valid.    Jackson  v.  Warren,  331 

Rebutting  testimony. 
Evidence  as  to  a  fact  that  has  not  been  made  a  question  by  the  opposite 
party,  at  any  point  of  the  investigation,  is  not  admissible  as  rebutting 
testimony.    Boies  v.  Henney,  130 

See  Answer  in  Chancery.    Former  Recovery. 


EXECUTION. 

Levy  of,  on  interest  of  a  partner  in  personal  property. 

The  interest  of  a  partner  in,  or  joint  owner  of,  personal  property  is 
liable  to  levy  and  sale  on  execution  against  him,  and  replevin  can- 
not be  maintained  for  the  property  taken,  by  the  other  joint  owner 
or  partner  against  the  officer  making  the  levy.    James  v.  Stratton,  202 

See  Habeas  Corpus. 

FACTOR 
Retainer. 

Where  it  appears  from  the  letters  of  a  commission  merchant,  to  whom 
corn  has  been  consigned  for  sale  on  commission,  that  he  has  received 
and  sold  the  corn,  it  is  immaterial  whether  a  retainer  is  proved  or 
not.    Deshler  v.  Beers,  368 

What  diligence  he  must  exercise. 
A  consignee,  in  conducting  the  business  of  his  consignor,  is  held  to  the 
same  degree  of  care  and  diligence  which  a  prudent  man  would  exer- 
cise in  the  management  of  his  own  business.     Ibid,  368 

Negligence  in  collecting  when  sold  for  cash  on  delivery. 
Where  a  consignment  of  corn  is  made  to  a  factor  for  sale  on  commission, 
without  specific  instructions  as  to  its  disposition,  and  the  factor  sells 
for  cash  on  delivery,  and  without  giving  any  credit  to  the  vendee 
thereof,  it  is  his  duty  to  obtain  the  pay  therefor,  before  he  allows  it 
to  go  beyond  his  control ;  and  if  through  any  negligence  or  careless- 
ness on  the  part  of  the  factor,  or  as  a  matter"of  favor  to  such  vendee, 
he  is  allowed  to  get  possession  of  and  remove  the  corn  without  pay- 
ing for  it,  the  factor  is  liable  to  his  consignor  for  its  price.    Ibid,  368 
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Where,  in  svch  case,  the  factor  becomes  involved  in  litigation  by  reason  of  his 
negligence. 
Where,  in  such  case,  the  factor,  after  the  removal  of  the  corn  by  such 
vendee,  and  his  failure  to  pay  therefor,  replevies  the  same  from  him 
and  sells  it  again,  and  thereby  becomes  involved  in  a  controversy  with 
the  parties  to  whom  such  vendee  had  pledged  the  corn,  the  factor 
must  account  to  his  consignor  for  the  proceeds  of  his  second  sale. 
Ibid,  368 


FEE  BILL. 

When  proper  for  collection  of  costs. 
Under  the  statute  (Rev.  Stat.  1845,  p.  418;  Scates'  Comp.,  266,  sec.  40),  a 
fee  bill  cannot  be  issued  against  defendant  for  the  costs  made  by  the 
plaintiff  for  which  he  has  obtained  a  judgment  against  the  defend- 
ant. The  proper  process  for  their  collection  is  an  execution ;  and  if  a 
fee  bill  is  issued,  it  is  void.    Neal  v.  Blanchard,  503 

A  fee  bill  may,  however,  in  such  case,  be  issued  for  collection  of  the 
costs  made  by  the  defendant.    Ibid,  503 


FORECLOSURE. 

Where  a  portion  only  of  the  debt  is  due. 

Where  upon  a  bill  to  foreclose  a  mortgage  given  to  secure  several  notea 
maturing  at  different  times,  and  containing  a  power  of  sale,  to  pay 
"  the  principal  and  interest  which  shall  then  be  due  on  said  notes,  or 
any  part  thereof,  together  with  costs,"  etc.,  the  court  decreed  that,  in 
the  event  of  a  sale  of  the  premises  under  the  decree,  out  of  the  pro- 
ceeds  of  the  sale  should  be  paid,  besides  the  amount  past  due,  the 
notes  not  due  with  interest  to  the  time  of  sale,  it  was  held  that  this 
was  erroneous,  as  it  was  practically  a  foreclosure  of  the  mortgage 
upon  those  notes  as  well  as  upon  those  which  were  due.  The  court 
in  such  a  case  cannot  decree  a  foreclosure  for  more  than  is  author- 
ized by  the  terms  of  the  power  of  sale  in  the  mortgage  to  sell  the 
premises  to  pay,  viz.,  the  principal  and  interest  then  due,  etc.,  as 
stated  above.    Smith  v.  Smith,  198 

Effect  of. 
If  the  holder  of  the  mortgage  elects  to  sell  under  the  power,  or  to  fore- 
close in  chancery,  he  can  only  sell,  or  foreclose,  for  the  amount  then 
due  according  to  the  terms  of  the  mortgage,  and  this  of  necessity 
will  be  a  release  of  the  security  for  the  amount  not  due.    Ibid,      198 

Sale,  when  a  satisfaction  of  the  mortgage. 

Where  a  testator  mortgages  several  tracts  of  land,  and  after  his  death  his 
devisees  sell  one  of  said  tracts  to  a  third  party,  and  subsequently  such 
mortgage  is  foreclosed  without  such  purchaser  being  made  a  party 
to  the  suit,  and  the  whole  mortgaged  premises  are  sold  en  masse  for 
the  amount  due  on  the  mortgage,  such  mortgage  is  thereby  satisfied, 
although  the  purchaser  at  the  foreclosure  sale  acquires  title  only  to 
the  tracts  not  sold  by  the  devisees;  and  the  foreclosure  being  void  as 
to  the  purchaser  from  the  devisees,  by  reason  of  his  not  being  a  party 
thereto,  he  retains  the  title  discharged  from  such  prior  mortgage,  and 
subject  only  to  the  payment  to  the  devisees  of  the  balance  of  the  un- 
paid purchase  money.    Ohling  v.  Leutjens,  98 

See  Sales. 
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FORCIBLE  ENTRY  AND  DETAINER. 

Title  to  land  not  to  be  tried,  in. 

In  the  action  of  forcible  entry  and  detainer  the  title  to  the  premises  in 
dispute  cannot  be  drawn  in  question ;  but  the  person  who  has  title 
and  right  of  entry,  where  another  party  is  in  peaceable  possession, 
must  resort  to  an  action  of  ejectment,  where  he  can  show  his  title; 
and  if  he  ousts  the  party  in  possession  with  his  own  hand,  he  may 
be  compelled  in  this  form  of  action  to  restore  the  possession.  Shoudy 
v.  School  Directors,  290 

By  lessee;  possession. 

A  tenant  in  possession,  under  his  lease,  of  the  improved  portion  of  de- 
mised premises,  claiming  the  possession  of  the  whole,  has  a  sufficient 
possession  of  the  portion  uninclosed,  to  support  an  action  of  forcible 
entry  and  detainer  against  one  subsequently  and  forcibly  entering 
thereupon.    Hardisty  v.  Glenn,  62 

Tenant  not  bound  by  waiver  of  right  of  possession. 

One  holding  land  as  tenant,  and  not  in  his  own  right,  has  no  power  to 
control  the  possession  so  as  to  render  it  adverse  to  the  landlord.  Any 
arrangement,  therefore,  made  by  such  tenant  with  an  intruder  under 
an  adverse  title,  recognizing  a  "particular  line  of  fence  as  dividing 
their  improvements,  can  not  affect  the  landlord,  and  will  not  preclude 
the  tenant  from  reclaiming  the  possession  of  the  portion  intruded 
upon,  by  forcible  entry  and  detainer.     Ibid,  62 

Under  Revised  Statutes,  1 845,  and  the  act  of  1861. 
By  chapter  43,  Revised  Statutes,  1845  (p.  256),  the  action  of  forcible  entry 
and  detainer,  or  forcible  detainer,  could  be  maintained  in  three  cases 
only:  First,  where  there  was  a  wrongful  or  illegal  entry,  as  contra- 
distinguished from  a  forcible  and  violent  entry.  Second,  where  the 
entry  is  forcible  by  means  of  actual  violence.  Third,  where  a  tenant 
wrongfully  holds  over  after  the  expiration  of  the  time  for  which 
the  premises  have  been  let  to  him. 

The  act  of  1861  (Session  Laws,  p.  176)  brings  within  the  reach  of 
this  action  two  additional  cases:  First,  where  a  vendee  under  a 
contract  to  purchase  has  entered  into  possession,  and  before  obtain- 
ing  a  deed,  refuses  to  comply  with  the  contract;  and  second,  where 
lands  have  been  sold  under  a  judgment  or  decree,  and  the  party  to 
such  judgment  or  decree,  after  the  expiration  of  the  time  of  red 
emption,  refuses,  after  demand  in  writing  by  the  purchaser  under 
the  same,  to  surrender  possession  thereof.  This  act  is  a  remedial 
statute,  and  should  have  a  liberal  exposition.    Jackson  v.  Warren,  331 

Against  party  entering  under  vendee. 
It  seems  that,  in  the  first  class  of  cases  specified  in  the  act  of  1861,  if  the 
vendee  assigns  his  contract,  or,  without  assigning  the  contract,  puts 
another  party  in  possession,  he  himself  abandoning  the  possession  and 
refusing  to  comply  with  the  contract,  this  summary  proceeding  can 
be  maintained  against  the  party  in  possession.  He  stands  in  the 
shoes  of  the  vendee,  and  is  the  vendee  for  all  the  purposes  of  this 
remedy.    Ibid,  331 

Against  purchaser  of  the  land  pendente  lite. 
So  of  the  second  class  of  cases  specified  in  the  act  of  1861,  a  party  pur- 
chasing the  subject  of  the  litigation  pendente  lite  is  affected  by  the 
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decree,  and  is,  as  to  the  subject,  a  party  to  the  decree,  within  the 
meaning  of  the  statute.    Ibid,  331 

So,  a  remedy  may  be  had  under  the  second  clause  of  the  act  of  1861,3 
above  stated,  where  after  the  expiration  of  the  period  of  redemption, 
and  the  execution  and  delivery  of  the  master's  deed  to  the  pur- 
chaser, the  mortgagor  fraudulently  and  by  collusion  suffers  a  third 
party  to  obtain  possession  of  the  mortgaged  premises  without  the 
knowledge  and  consent  of  the  purchaser  at  the  foreclosure  sale.  The 
person  so  obtaining  possession,  though  not  named  in  the  decree,  will 
be  a  party  to  the  decree  within  the  meaning  of  this  act,  and  may  be 
proceeded  against  thereunder.  It  is  not  a  forced  interpretation  of  the 
act  to  consider  all  persons  affected  by  the  decree  and  sale,  whether 
named  in  the  decree  or  not,  as  parties  thereto.    Ibid,  331 

Steiner  v.  Priddy,  overruled. 
The  case  of  Steiner  v.  Priddy,  28  111.,  179,  was  decided  without  reference 
to  the  statute  of  1861,  extending  the  remedy  by  forcible  entry  and  de- 
tainer.    Had  the  attention  of  the  court  been  called  to  that  statute  the 
decision  would  have  conformed  to  it.    Ibid,  331 

See  Amendments. 


FORGED  INSTRUMENT. 

May  be  rendered  valid  by  subsequent  adoption. 
Where  the  mortgagor,  on  a  foreclosure  bill  filed  against  her  by  the  holder 
of  the  mortgage,  to  whom  the  note  securing  it  had  come  by  assign- 
ment from  the  assignee  of  the  payee  and  mortgagee,  set  up  in  defense 
a  denial  of  the  execution  of  the  note  and  mortgage,  and  it  appeared 
that  after  she  had  full  knowledge  that  the  proceeds  of  the  mortgage 
had  been  placed  to  her  credit  on  the  books  of  her  bankers,  one  of  the 
firm  being  the  payee  and  mortgagee,  and  that  after  she  had  protested 
that  it  was  a  forgery,  she  sued  said  bankers  upon  the  account  ren- 
dered her  by  them,  wherein  said  proceeds  stood  to  her  credit,  and  ob- 
tained a  judgment  against  them,  in  which  were  included  the  proceeds 
of  such  mortgage,  it  was  held,  that  even  if  the  mortgage  was  a  forgery, 
she  had  thereby  approved  and  adopted  it,  and  was  thereby  as  much 
bound  by  it  as  if  she  had  originally  executed  it.    Livings  v.  Wiler, 
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FORMER  RECOVERY. 

Parol  evidence  admissible  to  establish  identity. 
Where  in  the  declaration  upon  a  promissory  note  the  amount  promised 
is  stated  at  "the  sum  of  thousand  dollars,"  and  in  the  note,  warrant 
of  attorney,  cognovit  and  judgment  by  confession  on  said  'note,  the 
sum  is  stated  at  two  thousand  dollars,  such  judgment  is  pleadable  in 
bar  of  a  recovery  in  another  action  on  the  note,  in  which  it  is  counted 
on  as  for  two  thousand  dollars,  and  parol  evidence  may  be  admitted 
to  prove  the  identity.    Hall  v.  Jones,  39 

Established  by  the  files. 
But  in  such  case  the  note,  warrant  of  attorney  and  cognovit,  which  are 
all  part  of  the  files  of  the  court,  would  establish  the  identity,  and 
show  the  variance  in  the  declaration  to  be  a  clerical  error.     Ibid,   39 
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Effect  of  misnomer. 

A  judgment  by  default  rendered  against  a  party  intended  to  be  sued,  in 
his  christian  name  only,  Ihe  proper  party  being  served  with  process' 
is  pleadable  in  bar  of  another  suit  brought  for  the  same  cause  against 
him  by  both  his  christian  and  surnames.  Such  judgment  is  not 
void.    'Per  Breese,  J.,  p.  472.    Hammond  v.  The  People,  446 


FRAUD. 

Cf  agent  against  principal,  not  available  to  vendee. 

Where  a  party  acts  as  agent  in  the  sale  of  personalty,  and  no  fraud  is 
committed  by  him  agaiDSt  the  purchaser,  such  purchaser  cannot,  it 
seems,  escape  the  payment  of  a  note  given  by  him  to  the  agent  for 
part  of  the  purchase  price  on  the  ground  of  fraud  committed  by  the 
agent  against  his  principal.     Eastman  v.  Brown,  53 

False  representations  by  canvassers,  in  procuring  note,  must  be  brought 
home  to  the  parties  to  the  note. 
Where  canvassers  for  subscriptions  to  a  loan  to  an  enterprise  make  false 
representations  to  induce  a  subscriber  to  give  his  note  to  the  presi- 
dent of  the  board  of  trustees  thereof,  in  an  action  upon  the  note,  it 
seems  that  such  representations  are  not  admissible,  unless  prompted 
or  authorized  by  the  trustees  of  the  enterprise  or  the  payee  of  the  note. 
Van  Buskirk  v.  Day,  260 


FRAUDULENT  CONVEYANCES. 

Consideration. 

Every  sale,  assignment  or  conveyance  of  property  made  by  the  par- 
ties to  it,  with  intent  to  hinder,  defraud  or  delay  creditors  existing  at 
the  time,  as  to  the  collection  of  their  debt,  is  void  as  to  such  creditors, 
whether  such  sale,  assignment  or  conveyance  was  made  with  or  with- 
out a  valuable  consideration  therefor.    Boies  v.  Henney,  130 

Evidence  of  intent  to  hinder,  delay,  etc. 
Where  the  owner  of  a  farm  leased  the  same  with  the  broom  corn  sheds 
and  machinery  thereon,  stipulating  that  the  land  must  all  be  in  broom 
corn,  that  one-third  of  the  crop  was  to  be  the  property  of  lessor,  his 
heirs  or  assigns,  and  containing  unusual  stipulations  contemplating 
the  probable  assignment  of  the  lease  by  the  lessor;  and  afterwards 
assigned  said  lease,  it  was  held,  that  notice  by  the  assignee  at  or  before 
the  time  the  assignment  was  made,  that  a  third  party  was  a  creditor 
of  the  assignor,  whom  the  assignor  wished  and  intended  to  postpone, 
delay  or  hinder:  the  fact  that  the  assignment  was  without  any  actual 
consideration;  the  employment  by  the  assignee  of  the  assignor  in 
connection  with  the  property  assigned,  were  circumstances  to  be  con- 
sidered by  the  jury  as  tending  to  show  an  intent  by  them  to  hinder, 
delay  or  defraud  such  creditor.     Ibicl  130 

Where  the  assignee  in  such  case  afterwards  assigned  the  lease  to  another 
person,  it  was  held,  that  the  fact  of  such  assignment's  being  without 
a  consideration,  or  for  a  consideration  furnished  by  the  first  lessor; 
the  application  of  the  proceeds  to  the  payment  of  other  debts  of  the 
first  lessor;  acts  of  such  lessor  showing  a  personal  interest  in  the 
property  covered  by  such  assignment,  at  and  after  the  time  when  it 
was  made,  and  the  like;  with  notice  to  such  second  assignee  of  the 
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existence  of  the  debt  in  favor  of  the  creditor  of  the  first  lessor,  and 
of  the  first  lessor  and  his  immediate  assignee's  interest  thereby  to 
hinder,  delay  or  defraud  such  creditor,  were  circumstances  which  the 
jury  might  consider  as  tending  to  show  such  intent  by  said  parties 
in  making  said  last  assignment.    Ibid,  130 

Who  a  creditor. 
If  at  the  time  of  the  fraudulent  transfer  a  party  has  recovered  a  judg- 
ment against  the  debtor  making  it,  which  was  then  or  afterwards  ap- 
pealed to  the  supreme  court,  and  judgment  afterwards  again  ren- 
dered in  the  circuit  court  on  the  proceedings  had  in  the  supreme  court, 
this  will  constitute  such  party  such  a  creditor  as  to  entitle  him  to 
take  advantage  of  the  prior  fraudulent  transfer.    Ibid,  130 

Notice  of  fraudulent  intent. 
Where  property  is  transferred  by  a  debtor  with  intent  to  defraud,  hinder 
or  delay  his  creditors,  and  the  transferee  has  knowledge  of  facts  and 
circumstances  from  which  such  intent  is  reasonably  and  necessarily 
inferrable,  the  transfer  will  be  fraudulent  and  void  as  against  such 
creditors.     Ibid,  180 

41  Postpone." 

In  the  statutes  of  this  state  relating  to  fraudulent  conveyances,  the  word 
"  postpone  "  is  not  used ;  but  as  it  is  synonymous  with  "  delay,"  no 
exception  should  be  allowed  on  account  of  its  use  in  an  instruction 
upon  the  subject.    Ibid,  130 

See  Equiy  Jurisdiction. 

GUARDIANS. 
See  Contracts.    Parties  in  Chancery. 

HABEAS  CORPUS. 

Cannot  go  behind  the  judgment. 
Upon  a  writ  of  habeas  corpus,  the  circuit  court  has  no  power  to  look  be- 
yond the  judgment,  under  process  issued  upon  which  the  prisoner  is 
held,  reexamine  the  grounds  on  which  it  was  rendered,  and  practi- 
cally reverse  it.    Per  Breese,  J.,  p.  472.    Hammond  v.  The  People, 

446 
Ca.  sa. 
A  ca.  sa.  can,  upon  habeas  corpus^  only  be  treated  as  void  when  the  judg- 
ment is  void.    This  is  never  the  case  when  the  court  had  jurisdiction 
of  the  subject  matter,  and  the  parties,  especially  if  the  defendant  has 
had  actual  and  timely  notice.    Per  Breese,  J.,  p.  473.    Ibid,        446 

See    Error.    Misnomer.    Statutes. 


HOMESTEAD  EXEMPTION. 

Attaches  to  what  estate. 
The  homestead  exemption  created  by  the  statute,  if  it  attaches  to  any 
estate  less  than  a  fee,  cannot  continue  or  be  claimed  after  the  estate 
has  terminated.      Brown  v.  Keller,  151 
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The  persons  who,  by  the  provisions  of  the  act  are  entitled  to  its  benefits 
must  be  the  owners  of  the  premises.  Whatever  may  be  said  of  the 
owner  of  a  term  —  a  life  or  contingent  estate  —  a  person  having  no 
interest  in  the  property,  or  right  to  its  enjoyment,  is  clearly  not  em- 
braced in  the  provisions  of  the  law.     Ibid,  151 

Where,  therefore,  the  term  for  which  a  husband  held  the  property  in 
question  had  expired  before  his  death,  this  precluded  the  possibility 
of  his  widow  claiming  any    homestead  exemption  in  the  premises. 

Nor  can  the  homestead  exemption  attach  to  the  ownership  of  a  tene- 
ment disconnected  from  the  soil  upon  which  it  is  erected.  The 
homestead  right  can  alone  attach  to  the  building  occupied  as  a  home 
through,  or  by  virtue  of  the  ownership  of  the  land  upon  which  it  is 
situated.    Ibid,  151 

See  Alimony. 


IMPRISONMENT. 

Under  judgment,  when  unlawful. 
Imprisonment  under  a  judgment  cannot  be  unlawful,  unless  the  judg- 
ment be  an  absolute  nullity ;  and  it  is  not  a  nullity  if  the  court  ren- 
dering it  had  jurisdiction,  although  it  should  be  erroneous.      Per 
Breese,  J.,  p.  472.    Hammond  v.  The  People,  446 


INFANTS. 

Bound  by  decree  in  their  favor. 

Minor  heirs  joined  with  the  executors  as  co-complainants  in  a  bill  to 
carry  out  a  contract  of  their  ancestor  for  the  sale  of  land,  which  they 
are  bound  to  perform,  are,  it  seems,  bound  by  a  decree  for  the  com- 
plainants.   Burger  v.  Potter,  66 

Sue  by  next  friend;   bond  for  costs. 

Section  13,  chapter  47,  revised  statutes  of  1845,  entitled  Guardian  and 
Ward,  empowering  minors  to  sue  in  all  cases  by  any  person  they 
may  select  as  next  friend,  he  giving  bond  for  costs,  does  not  apply  to 
a  bill  filed  by  executors  and  minor  heirs  as  co-complainants  to  carry 
out  a  contract  of  their  ancestor  for  the  sale  of  lands;  but  if  such  case 
is  within  said  statute,  the  statute  does  not  inhibit  them  from  joining 
in  a  suit  with  other  parties,  in  a  proper  case,  suing  by  their  next  friend. 
The  infant  complainants,  in  such  case,  sue  by  next  friend,  as  pro- 
vided by  section  4  of  the  Chancery  Code  (Rev.  Stat.  1845,  p.  93), 
authorizing  suits  in  chancery  to  be  prosecuted  by  infants  either  by 
guardian  or  next  friend.     Ibid,  66 

See  Parties  in  Chancery. 


INJUNCTIONS. 
See  Discovery.    Religious  Corporations. 
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INSTRUCTIONS.  \ 

Must  relate  to  the  matter  in  issue. 

In  an  action  for  a  breach  of  warranty  upon  the  sale  of  a  chattel,  in- 
structions to  the  jury  as  to  what  would  constitute  a  fraud  in  the  sale, 
should  not  be  given,  as  the  jury  have  nothing  to  do  with  the  question 
of  fraud.     Wallace  v.  Wren,  146 

Must  be  based  upon  evidence. 
It  is  not  error  to  refuse  aD  instruction,  where  there  is  no  evidence  in  the 
case  upon  which  to  base  it.    New  Eng.  F.&M.Ins.  Go.  v.  Wetmore, 
221;  Lawrence  xi.  J  arms,  304 

When  not  ground  for  reversal,  though  erroneous. 
Although  an  instruction  given  is  objectionable,  yet  when  upon  the  whole 
record  it  appears  that  the  right  is  with  the  party  for  whom  it  was 
given,  and  that  justice  has  been  done,  the  judgment  will  not  be  re- 
versed.   New  Eng.  F.  &  M.  Ins.  Oo.  v.  Wetmore,  221 

When  not  error  to  refuse  a  correct  instruction. 

The  refnsal  of  an  instruction,  which,  though  correct  in  itself,  had  it 
been  given,  would  have  availed  nothing,  is,  since  it  does  not  affect 
the  justice  of  a  case,  not  a  sufficient  ground  for  a  reversal.  Lawrence 
v.  Jarvis,  304 

Qualification  by  the  court,  of  requested  instructions. 

If  a  requested  instruction  in  its  original  form  is  not  the  law,  it  is  the 
duty  of  the  court  either  to  refuse  it  altogether,  or  so  to  amend  it  as  to 
make  it  law,  and  then  give  it  as  amended.  If  a  court  undertakes  to 
amend  an  instruction,  it  must  take  care  that  the  instruction  when 
amended  declares  the  law.     Morgan  v.  Peet,  281 

A  party  who  asks  an  erroneous  instruction  may  rightfully  complain,  if 
the  court  gives  such  an  instruction  modified  in  such  a  manner  that  it 
still  is  not  the  law,  and  must  prejudice  his  cause.     Ibid,  281 

An  instruction,  which,  standing  alone,  is  erroneous,  may  be  so  qualified 
by  another  instruction  as  to  cure  the  defect  and  error.    Ibid,  281 

Correction  of  erroneous  instruction. 
Although  an  instruction  given  for  one  party  when  considered  alone  may 
be  erroneous,  yet  if  it  is  corrected  by  one  given  for  the  opposite  party, 
so  that  no  injury  can  result  therefrom,  or  if  when  considered  to- 
gether, as  they  should  be,  they  are  correct,  the  judgment  will  not  be 
reversed.     Van  Buskirk  v.  Day,  260 

Oral  remarks  to  counsel;  effect  of. 
Whilst  courts  should  be  extremely  careful  never  to  indicate,  by  any  re- 
mark in  the  presence  of  the  jury,  their  opinion  of  the  weight  of  the 
evidence,  }^et  unless  it  is  calculated  to  have  the  effect  of  an  instruc- 
tion, it  will  not  be  ground  for  a  reversal ;  but  if  such  remarks  made 
by  a  judge  in  the  progress  of  a  trial  are  calculated  to  mislead  the 
jury,  or  prejudice  the  party,  it  would  be  ground  for  reversal.  Desh- 
ler  v.  Beers,  368 

Where,  upon  a  motion  by  the  defendant  to  exclude  plaintiff's  evidence, 
the  court  in  reply  to  counsel  said,  in  presence  of  the  jury,  that  he 
thought  that  certain  facts  to  which  said  evidence  referred  had  been 
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proved,  it  was  held  that,  not  being  calculated  to  mislead  the  jury  or 
prejudice  the  party,  they  were  not  ground  for  a  reversal.     Ibid,      368 

Where  a  material  fact  is  not  proved  by  plaintiff. 
Tt  is  not  the  proper  practice  where  a  fact  necessary  to  the  plaintiff's  case 
is  not  proved,  to  instruct  a  jury  to  find  as  in  case  of  a  nonsuit.    Ibid, 

368 

The  defendant  may,  in  such  case,  submit  the  case  to  the  jury  and  ask 

an  instruction,  that,  if  the  jury  find  that  a  certain  material  fact  is  not 

proved,  they  shall  find  a  verdict  in  his  favor.   Ibid,  368 


INSURANCE. 

Parties  plaintiff;  interest. 

It  is  a  general  principle  that  in  order  to  entitle  the  insured  in  a  policy 

of  insurance  against  loss  by  fire,  to  recover  thereon,  he  must  have  an 

interest  in  the  insured  property  at  the  time  of  the  loss.    New  England 

F.  &  M.  Ins.  Go.  v.  Wetmore,  221 

Where  policy  has  been  assigned. 

But  this  principle  is  not  universally  applicable;  for  where  the  assured 
has,  with  the  consent  of  the  insurers,  assigned  his  interest  to  another 
party,  the  action  is  properly  brought  in  the  name  of  the  insured  for 
the  use  of  the  party  to  whom  he  has  so  assigned  his  interest;  and 
the  fact  of  the  assured's  having^no  interest  in  the  insurance,  at  the  time 
of  the  loss,  cannot  affect  the  right  of  the  plaintiff  to  sue  and  recover 
for  the  benefit  of  the  assignee.    Ibid,  221 

The  assignee  of  a  policy  of  insurance  cannot  maintain  an  action  thereon 
in  his  own  name,  unless  it  is  authorized  by  the  act  incorporating  the 
insurance  company,  or  by  the  general  law.    Ibid,  221 

Amount  and  nature  of  interest. 

If  it  is  necessary  that  the  assured  have  an  interest  in  the  insurance  at 

the  time  of  the  loss,  where  action  is  brought  by  him  for  the  use  of 

the  assignee,  the  amount  of  interest  or  kind  is  not  material,  so  that  it 

is  a  subsisting  interest.    Ibid,  221 

Where  a  mortgagee  procured  an  insurance  upon  his  mortgage  interest, 
and  subsequently  and  prior  to  a  loss,  assigned  the  notes  and  mort- 
gage with  his  interest  in  the  policy  to  another  person,  with  the  con- 
sent  of  the  company,  it  was  held,  that,  if  an  interest  at  the  time  of 
loss  were  necessary*  (which,  upon  principle,  the  court  thought  was 
not),  the  liability  of  the  assured  upon  his  indorsement,  and  his  inter- 
est, that  the  insurance  money  should  go  to  the  satisfaction  of  the  notes, 
was  a  sufficient  interest  to  support  an  action  on  the  policy  in  the 
name  of  the  assured.    Ibid,  221 

Assured  cannot  prejudice  right  of  his  assignee  to  insurance  money. 

It  seems  that  by  no  act  of  the  insured  in  a  policy  upon  a  mortgage  in- 
terest, after  an  assignment  by  him  of  the  notes  and  mortgage  and  the 
policy  of  insurance  with  the  consent  of  the  insurance  company,  can 
the  assignee  be  deprived  of  his  right  to  the  insurance  money  in  case 
of  a  loss.    Ibid,  221 

Nature  of  renewal  receipt. 
A.  renewal  receipt  given  upon  the  expiration  of  a  fire  policy  to  the  as- 
signee thereof  upon  payment  by  him  of  the  premium  for  another 
year,  which,  besides  acknowledging  the  receipt  of   the  premium, 
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states  that  the  original  policy  is  thereby  continued  in  force  for  one 
year,  is  not  a  new  contract,  but  merely  revives  the  expiring  contract 
and  continues  it  in  force  for  another  year,2  and  for  a  loss  occurring 
during  the  year  for  which  it  is  so  renewed,  a  recovery  must  be  had, 
if  at  all,  upon  the  original  policy  and  in  the  name  of  the  assured 
therein,  that  being  the  only  contract  of  insurance.  The  parties  to 
the  original  contract  are  not  changed  by  such  a  receipt,  nor  any  sub- 
stitution of  parties  made,  and  it  is  only  valid  and  binding  as  to  rights 
and  obligations  by  reference  to  the  policy  first  issued.     Ibid,         221 

Application  not  a  warranty. 

Where  one  of  the  conditions  annexed  to  a  policy  of  insurance  provided 
that,  if,  after  insurance  was  effected,  either  by  the  original  policy  or 
by  the  renewal  thereof,  such  buildings  or  premises  should  be  occu- 
pied in  any  way  so  as  to  render  the  risk  more  hazardous  than  at  the 
time  of  insuring,  or  if  the  risk  should  be  increased  by  any  means 
whatever,  within  the  control  of  the  assured,  such  insurance  should 
be  void  and  of  no  effect,  and  in  an  action  upon  the  policy  it  was  ob- 
jected that  for  some  time  previous  to  the  fire,  but  not  when  the  fire 
happened,  a  room  attached  to  the  building  had  been  used  for  a  pur- 
pose regarded  as  a  special  hazard,  it  was  held,  that  the  description  of 
the  premises  in  the  application,  as  a  dwelling  house,  etc.,  was  not  an 
express  warranty  that  the  house  and  premises  should  not  be  used, 
during  the  existence  of  the  policy,  for  any  other  purpose;  but  that 
the  meaning  of  the  condition  was,  if  the  house  or  premises  should 
be  appropriated  to  any  prohibited  use,  then  so  long  as  so  appropri- 
ated, the  policy  should  cease  to  bind  the  insurers.    Ibid,  221 

The  policy  itself  in  this  case  also  contained  a  provision,  that  in  case  the 
insured  premises  should  at  any  time  during  the  continuance  in  force 
of  the  policy,  be  used  for  any  purpose  specified  in  the  memorandum 
of  special  hazards  in  the  conditions  annexed  to  the  policy,  then  and 
from  thenceforth,  so  long  as  the  same  should  be  so  appropriated,  ap- 
plied or  used,  the  policy  should  cease  and  be  of  no  force  and  effect ; 
and  the  policy  also  provided  that  it  was  made  and  accepted  in  refer- 
ence to  the  terms  and  conditions  thereto  annexed,  which  were  to  be 
resorted  to  in  order  to  explain  the  rights  and  obligations  of  the  par- 
ties, in  all  cases  not  therein  provided  for:  Held,  that,  admitting 
that  a  use  of  the  premises  for  a  time  during  the  term  of  the  policy, 
for  another  purpose  than  that  specified  in  the  application,  was  in  vio- 
lation of  the  condition  quoted  in  the  next  preceding  section,  yet  the 
rights  of  the  parties  were  to  be  determined  by  a  reference  to  all  the 
terms  of  the  policy,  and  by  the  clause  last  quoted,  if  the  unauthor- 
ized use  had  terminated  before  the  loss,  the  company  was  liable. 
Ibid,  221 

What  is  a  stable,  within  policy. 
It  seems  that  keeping  a  horse  in  a  small  room  attached  to  the  insured 
building,  there  being  in  the  room  where  the  horse  is  kept  hay  and 
grain  for  feed,  is  within  the  condition  of  a  policy  classing  stables  as 
special  hazards,  although  such  room  is  not  used  as  a  common  stable. 
Ibid,  221 

Condition  providing  for  assignment  of  mortgage  interest. 

"Where  the  condition  of  a  policy  provided  that  a  party  insured  as  mort- 
gagee should,  in  case  of  loss,  assign  to  the  company  the  mortgage 
upon  the  insured  premises,  together  with  the  debt  secured  thereby, 
or  so  much  thereof  as  should  be  sufficient  to  pay  the  loss;  and  that 
a  refusal  to  execute  such  assignment  should  operate  to  discharge  the 
company  from  all  liability,  it  was  held,  that  there  was  no  error  in  re- 
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fusing  an  instruction  requiring  an  assignment  of  all  the  interest  of 
the  assured  in  the  mortgage,  the  assured  only  being  bound  to  as- 
sign so  much  of  the  mortgage  debt  as  would  cover  the  amount  of  the 
insurance.    Ibid,  221 

In  such  a  case,  if  the  notes  and  mortgage  are  assigned  to  the  insurance 
company,  it  is  not  an  unreasonable  condition  to  be  imposed  upon  the 
company  prior  to  assignment,  that  it  should  prosecute  the  claim  at 
its  own  cost,  as  it  would  become  the  real  party  in  interest.  Ibid,    221 

See  Estoppel. 


INTEREST. 

On  a  bill  filed  by  the  grantee  of  land  for  the  return  of  the  purchase 
money,  with  interest,  on  account  of  his  title  having  been  defeated  by 
the  foreclosure  of  a  prior  mortgage,  after  the  conveyance  to  him,  it 
wes  held  that  interest  should  only  have  been  calculated  from  the  date 
of  the  master's  deed  under  the  decree  of  foreclosure,  and  not  from  the 
date  of  his  purchase.    Ohling  v.  Luitjens,  23 

See  Usury. 


JUDGMENTS. 

By  confession ;  equitable  jurisdiction  aver,  in  courts  of  law. 

Courts  of  law,  in  all  proper  cases,  liberally  exercise  an  equitable  juris- 
diction over  judgments  entered  by  confession  upon  bonds  or  notes  ac- 
companied by  warrants  of  attorney.    Hall  v.  Jones,  39 

Grounds  for  opening. 

Judgments  so  entered  up  are  often  opened  for  the  purpose  of  letting  in  a 

defense  the  party  was  precluded  by  accident,  fraud,  or  otherwise,  from 

making  at  the  proper  time,  whilst  the  judgment  itself  is  not  vacated 

until  the  merits  are  determined  in  favor  of  the  defendant.     Ibid,    39 

Laches  in  seeking  relief 

Such  appl  ications  should  be  made  at  the  earliest  opportunity.  They  come 
before  the  court  with  slight  claims  to  a  favorable  consideration,  after 
the  lapse  of  years.  Where  there  was  a  delay  of  nearly  three  years, 
unaccounted  for,  it  was  stated  that  much  would  be  presumed  to  sus- 
tain the  judgment,  and  more  especially,  as  the  defendant  did  not  at- 
tempt to  show  any  merits,  or  that  he  had  been  deprived  of  any  legal 
defense.     Ibid,    *  39 

Variance. 
Where  the  note,  warrant  of  attorney,  cognovit  and  judgment  by  confes- 
sion, all  agree  in  amount,  a  variance  between  the  amount  stated  in  the 
declaration  and  the  judgment  cannot  be  made  available  on  motion  to 
vacate  the  judgment.    Ibid,  39 

Proof  of  execution  of  warrant  of  attorney. 

Where  a  promissory  note  was  executed  by  a  firm  styled  Hall  &  Brother, 
and  a  warrant  of  attorney  written  on  the  same  paper,  executed  by  M. 
V.  Hall,  a  member  of  said  firm,  and  on  the  back  thereof  was  this  affi- 
davit:    "  Charles  Potter,  being  first  duly  sworn,  doth  depose  and  say, 
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that  he  is  well  acquainted  with  the  handwriting  of  Hall  &  Brother, 
and  that  he  believes  the  signatures  to  the  within  note  and  power 
of  attorney  to  be  true  and  genuine,"  it  was  held  that  this  was  suffi- 
cient proof  of  the  execution  of  the  warrant  of  attorney,  it  being  im- 
material how  affiant  acquired  his  knowledge  of  the  handwriting. 
Ibid,  39 

{Confession  in  open  court;  hill  of  exceptions. 

Where  the  bill  of  exceptions  in  such  case  did  not  state  that  no  other  evi- 
dence was  before  the  court  than  that  specified,  but  the  judge  merely 
stated  that  defendant's  counsel  made  an  affidavit  that  there  was  no 
other  testimony,  it  was  held,  that  this  amounted  to  nothing,  and  that 
the  confession  being  in  open  court,  the  judgment  was  a  judicial  act 
done  in  open  court,  and  it  must  be  presumed  the  court  had  sufficient 
evidence  before  it  to  justify  the  rendition  of  the  judgment.    Ibid,    39 

Where  cognovit  is  signed  in  name  of  an  attorney  hy  a  third  party. 
Where  a  cognovit  was  signed  in  the  name  of  an  attorney  by  a  third  per- 
son,  without  his  knowledge  or  permission,  and  judgment  was  entered 
accordingly,  it  was  held,  that  it  was  valid  and  effective  until  repudi- 
ated by  such  attorney.    Ibid,  39 

In  open  court;  presumption. 
Where  a  judgment  is  confessed  in  open  court  by  warrant  of  attorney,  it 
is  a  legal  presumption  that  the  authority  to  confess  it  was  judicially 
passed  upon  by  the  court.     Ibid,  39 

Upon  overruling  demurrer  to  plea. 
Where  the  defendant's  plea  goes  to  bar  the  action,  if  the  plaintiff  demurs 
to  it,  and  the  demurrer  is  determined  in  favor  of  the  plea,  judgment 
of  nil  capiat  shall  be  entered,  notwithstanding  there  may  be  also  one 
or  more  issues  of  fact ;  for  the  reason  that  upon  the  whole,  it  appears 
the  plaintiff  had  no  cause  of  action.     Ward  v.  Stout,  399 

Upon  sustaining  demurrer  to  defective  replication. 
The  same  judgment  should  be  entered  upon  the  sustaining  of  a  demur- 
rer to  a  defective  replication  to  a  plea  going  to  bar  the  action,  since  the 
demurrer  to  the  replication  tests  the  validity  and  sufficiency  of  the 
plea.  The  effect  is  the  same  as  if  an  issue  of  fact  were  made  upon 
the  plea,  and  that  issue  found  for  the  defendant,  which,  if  so  found, 
necessarily  puts  an  end  to  the  plaintiff's  action.    Ibid,  399 

Where,  therefore,  the  defendant  pleads  three  special  pleas,  to  the  first, 
two  of  which  the  plaintiff  replies,  and  an  issue  is  joined  upon  the 
third,  and  the  defendant  demurs  to  the  plaintiff's  replications  to  the 
first  two  pleas,  and  the  first  of  said  special  pleas  is  bad,  and  the  sec- 
ond good  and  going  to  bar  the  action,  and  the  plaintiff  stands  by  his 
replication  to  the  second  plea,  judgment  in  chief  must  go  for  the  de- 
fendant, notwithstanding  the  issue  upon  the  third  plea  has  not  been 
disposed  of;  since  one  party  can  not  have  a  judgment  upon  the  law  and 
another  upon  the  facts.  The  issue  on  the  third  plea  in  such  case  is 
disposed  of  by  the  judgment  in  chief  on  the  demurrer  to  the  replica- 
tion to  the  second  plea.    Ibid,  399 

Misnomer  in,  how  corrected. 

If  it  is  error  for  a  justice  of  the  peace  to  render  judgment  against  a  de- 
fendant intended  to  be  sued  and  served  with  process,  by  his  christian 
name  only,  the  remedy  to  correct  it  is  by  appeal.  Per  Breese,  J.,  p 
472.     Hammond  v.  The  People,  446 
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Rendered  in  a  sister  state;  effect  of. 

If  a  court  of  another  state,  having  jurisdiction  over  the  subject  and  par 
ties,  has  rendered  a  judgment,  such  judgment  will  bind  the  party 
against  whom  it  is  rendered,  and  he  will  not  be  permitted  to  look  in- 
to the  transaction  in  an  action  brought  on  the  judgment,  in  order  to 
show  that  such  judgment  should  not  have  been  rendered.  Lawrence 
v.  Jarvis,  304 

The  judgment  will  have  the  same  credit,  validity  and  effect  in  every 
every  other  court  in  the  United  States,  which  it  has  in  the  state  where 
pronounced,  and  whatever  pleas  would  be  good  to  a  suit  thereon  in 
such  state,  and  no  others,  can  be  pleaded  in  any  other  court  in  the 
United  States.    Ibid,  304 

Jurisdiction. 

The  elements  necessary  to  give  the  judgment  this  effect  are  jurisdiction 
in  the  court  over  the  subject,  and  over  the  person.  These  are  open 
to  inquiry,  and  if  it  appears  that  either  was  wanting,  the  judgment 
is  not  conclusive,  and  the  fact  may  be  pleaded  in  an  action  brought 
on  the  judgment.     Ibid,  304 

Jurisdiction,  how  obtained. 
Jurisdiction  of  the  person  is  obtained  in  various  modes,  by  personal 
service  of  process,  by  the  entry  of  the  appearance  of  the  party  him- 
self without  process,  or  by  an  attorney  of  the  court  appearing  and  de- 
fending.    Ibid,  304 

Recital  of  appearance  can  not  be  traversed. 

Where  the  record  of  a  judgment  rendered  by  a  court  of  a  sister  state 
states  that  the  defendant  appeared  by  attorney,  nothing  can  be  alleged 
against  that  fact,  in  an  action  upon  such  judgment.  Yet  the  author- 
ity to  appear  may  be  contested  by  pleas  and  proof.    Ibid,  304 

Where  the  record  recites  the  appearance  of  the  defendant  by  attorney,  it 
affords  presumptive  evidence  that  the  court  had  jurisdiction  of  the 
defendant's  person,  and  the  authority  of  the  attorney  is  also  presumed. 
Ibid,  304 

Fraud. 
Fraud  in  obtaining  the  judgment  may  be  set  up  by  plea  as  a  defense  to 
an  action  upon  a  judgment  rendered  by  a  court  of  another  state;  but 
it  is  incumbent  on  the  party  setting  it  up,  to  prove  it.     Ibid,  304 

Effect  of  award  of  a  new  trial  under  the  practice  in  Ohio. 
Where  in  an  action  upon  a  judgment  rendered  by  a  court  of  commoo 
pleas  in  Ohio,  the  record  showed  that  under  a  practice  peculiar  tn 
that  state,  a  second  trial  was  ordered,  on  a  certain  undertaking,  the 
amount  of  which  was  fixed  by  the  court  being  entered  into  by  the 
defendant,  which  undertaking  the  record  did  not  show  was  perfected 
as  the  statute  required,  and  the  judgment  did  not  appear  to  have  been, 
vacated,  it  was  held,  that  the  defendant  was  bound  by  the  judgment. 
Ibid,  304 

Prior  receipt  in  full,  unavailing  as  a  defense. 
In  an  action  upon  a  judgment  rendered  in  another  state,  the  defendant 
can  not  go  behind  the  judgment  and  set  up  a  prior  receipt  in  full  of 
the  demand  for  which  such  judgment  was  rendered.    Ibid,  304 
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Nil  debet  not  a  proper  plea. 
The  judgment  rendered  by  a  court  of  another  state  being  conclusive  up- 
on the  defendant  as  to  the  amount  of  the  debt,  a  plea  of  nil  debet  is 
not  a  proper  plea  to  an  action  thereon.     Ibid,  304 


JUDICIAL  SALES. 
See  Sales. 

JURY. 

To  weigh  the  evidence. 
It  is  for  the  jury  to  determine  as  to  the  weight  to  be  given  to  conflicting 
evidence.    Martin  v.  Morelock,  485 

See  Verdict. 

LANDLORD  AND  TENANT. 

Holding  over. 
Where  a  demise  is  for  a  specific  time,  and  the  tenant  holds  over  after  the 
term  has  expired,  in  the  absence  of  evidence  to  the  contrary,  the  pre- 
sumption is  that  the  holding  over  was  wrongful.    Brown  v.  Keller, 

151 

Notice  to  quit;  estoppel. 

Where  a  tenant  holding  over  disclaims  to  hold  under  his  landlord,  but 
asserts  an  adverse  right,  he  is,  in  an  action  of  forcible  detainer, 
estopped  from  claiming  a  notice  to  terminate  any  lease  from  such 
landlord.    Ibid,  151 

When  tenant  may  claim  adversely  to  landlord. 
If,  after  renting  from  his  landlord,  the  tenant  acquires  rights  adverse  to 
his  landlord's,  he  is  bound  to  surrender  the  demised  premises  to  the 
landlord  before  he  can  be  permitted  to  assert  them.    Ibid,  151 

See  Forcible  Entry  and  Detainer. 


LARCENY. 

Finding  ofvahie  of  the  property. 
Where  an  indictment  charged  that  the  defendant  stole  twelve  hundred 
and  seventy  dollars  in  current  bank  bills  of  the  value  of  $1,270,  and 
the  verdict  of  the  jury  was  that  the  defendant  was  "  guilty  of  larceny 
of  twelve  hundred  and  seventy  dollars,  as  charged  in  the  indictment,'* 
it  was  held,  that,  though  the  verdict  did  not  in  terms  find  the  value 
of  the  property,  it  was  sufficiently  certain  in  that  respect.  Hildreth 
v.  The  People,  36. 

Of  bank  bills;  evidence  of  genuineness. 
Upon  the  trial  of  an  indictment  for  larceny  of  current  bank  bills,  evi- 
dence showing  that  the  bills  passed  at  but  one  per  cent  discount,  is 
sufficient  to  warrant  the  finding  that  they  are  genuine.    Ibid,  36 
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LIS  PENDENS. 

Continues  till  execution  of  decree. 

It  can  not  be  objected  that  the  case  is  no  longer  lis  pendens,  after  a  de- 
cree and  sale  and  a  conveyance  is  executed,  because  the  court  of 
chancery  is  not  functus  officio,  until  the  decree  is  executed  by  delivery 
of  posession.    Jackson  v.  Warren,  331 

See  Cross  Bill. 


MANDAMUS. 
See  Error. 

MARRIED  WOMEN. 

Effect  of  act  of  1861  as  respects  separate  property,  etc. 

;  The  act  of  1861  (Sess.  Laws,  143),  entitled  "An  act  to  protect  married  women 
in  their  separate  property,"  which  provides  "that  all  the  property,  both 
real  and  personal,  belonging  to  any  married  woman,  as  her  sole  and  se- 
parate property,  or  which  any  woman  hereafter  married  owns  at  the 
time  of  her  marriage,  or  which  any  married  woman,  during  coverture, 
acquires  in  good  faith,  from  any  person  other  than  her  husband,  by 
descent,  devise,  or  otherwise,  together  with  all  the  rents,  issues,  in. 
crease  and  profits  thereof,  shall,  notwithstanding  her  marriage,  be  and 
remain,  during  coverture,  her  sole  and  separate  property,  under  her 
sole  control,  and  be  held,  owned,  possessed  and  enjoyed  by  her  the 
same  as  though  she  was  sole  and  unmarried,  and  shall  not  be  subject 
to  the  disposal,  control,  or  interference  of  her  husband,  and  shall  be 
exempt  from  execution  or  attachment  for  the  debts  of  her  husband," 
has  made  a  radical  and  thorough  change  in  the  condition  of  a  feme 
covert,  and  has  placed  the  wife,  as  to  her  separate  property,  and  prop- 
erty owned  by  her  at  the  time  of  her  marriage,  or  acquired  by  her 
during  coverture,  under  the  circumstances  specified  in  the  act, 
wholly  independent  of  her  husband,  and  in  the  condition  of  an  un- 
married woman.    Emerson  v.  Clayton,  493 

Parties  plaintiff  in  actions  for  separate  property. 
Having  the  "  sole  control  "  of  her  property,  there  is  ho  necessity  of  join- 
ing her  husband  in  an  action  to  recover  it,  or  for  trespass  upon  or  any- 
invasion  of  her  rights  in  it;  but  she  may,  alone,  commence  and  pros, 
ecute  suits  for  its  recovery,  even,  as  it  seems,  against  her  husband, 
should  he,  contrary  to  her  wishes  and  in  contempt  of  her  rights,  un- 
lawfully interefere  with  it  The  right  of  "  sole  control "  over  the 
separate  property  of  the  wife  by  her  necessarily  confers  the  power  to 
do  whatever  is  necessary  to  the  effectual  assertion  and  maintenance 
of  that  right.    Ibid,  493 


MARRIAGE,  BREACH  OF  PROMISE  OF. 

Request  and  refusal. 
Positive  proof  of  a  request  and  refusal  is  never  required,  in  order  to  war- 
rant a  recovery  under  a  count  on  a  promise  to  marry  on  request. 
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They  may  be  inferred  from  circumstances,  and  especially  from  evi- 
dence showing  a  substantial  refusal  by  the  deendant.  Prescott  v. 
Guyler,  312 

Request  to  marry  need  not  be  made  by  plaintiff  in  person. 

The  request  to  marry  need  not  be  made  by  the  plaintiff  herself;  but 
may  be  made  by  her  father,  or  other  friend,  whose  authority  to  do  so 
may  be  inferred  from  the  relations  existing  between  the  parties.    Ibid, 

312 

Offer  and  refusal,  what  evidence  of  is  sufficient  to  support  a  verdict. 

Where,  therefore,  it  appeared  that  an  interview  took  place  between  the 
father  of  the  plaintiff,  in  her  presence,  and  the  defendant,  in  which 
her  father  told  the  defendant  if  he  did  not  want  Catharine  (the  plaint- 
iff), he  should  not  have  Julia  (plaintiff's  sister) ;  and  defendant  said 
but  little;  but  said  he  liked  Julia  better  than  Catharine,  it  was  held, 
that  from  this  the  jury  might  well  infer  an  offer  and  refusal.     Ibid, 

312 

Sentiments  of  plaintiff  towards  defendant  after  the  breach. 

Where  in  an  action  upon  a  breach  of  promise  of  marriage  there  was  evi- 
dence showing  that  after  the  plaintiff  had  been  rejected  by  the  defend- 
ant, she  had  used  strong,  if  not  indelicate  language  in  reference  to 
him,  and  had  said  "  that  she  would  not  marry  him  now,"  it  was  held, 
that  if  these  expressions  were  made  after  the  defendant  refused  to 
marry  her,  they  ought  not  to  prejudice  the  plaintiff's  rights.  While 
she  was  discarded  by  him,  he  had  no  right  to  question  the  sentiments 
she  entertained  towards  him.  After  that,  if  he  wished  to  place  him- 
self in  a  position  to  say  that  she  would  not  fulfill  her  engagement 
with  him,  when  he  had  broken  his  with  her,  he  should  have  renewed 
his  offer  to  marry  her.  If  she  had  then  refused  to  marry  him,  he 
might  have  said  that  she  had  not  always  been  ready  and  willing  to 
marry  him.    Ibid,  312 

Not  necessary  that  the  promise  be  bona  fide  on  both  sides. 

In  order  to  maintain  an  action  for  a  breach  of  a  promise  of  marriage,  it 
is  not  necessary  that  the  promise  of  marriage  be  made  bona  -fide  on 
both  sides.  The  defendant  in  such  an  action  is  liable  upon  a  promise 
made  malafide*  as  much  as  upon  one  made  bona  fide  by  him.  Ibid,  312 


MASTER  AND  SERVANT. 

Liability  of  master  for  negligence  of  servant. 

In  an  action  under  a  city  ordinance  for  negligent  injury  to  a  bridge  by 
a  canal  boat,  where  the  master  was  not  on  board  at  the  time  it  hap- 
pened, but  his  crew  were,  and  were  under  his  command  and  subject 
to  his  control,  he  being  at  the  time  on  the  tow  path,  it  was  held,  that 
the  crew  were  his  servants  and  he  was  responsible  for  their  acts, 
while  in  the  line  of  their  duty,  to  the  same  extent  as  if  he  were  per- 
sonally present,  and  directing  their  actions.  The  master  is  always 
liable  for  the  negligent  or  willful  acts  of  his  servant,  when  the  latter 
is  in  his  immediate  employment,  unless  he  forbids  the  act.  As  com- 
mander of  the  boat,  it  was  his  duty  to  have  been  on  board,  or  to  have 
intrusted  the  boat  to  the  management  of  a  skillful,  careful  and  com- 
petent person;  and  if  the  act  was  wantonly  or  negligently  done,  the 
master  must  be  responsible.     Korah  v.  City  of  Ottawa,  121 

Presumption  that  crew  act  under  master's  authority. 
And  if  the  master  had  charge  of  the  boat  at  the  time  of  the  alleged  of- 
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fense,  the  presumption  is,  that  the  men  engaged  therein  acted  under 
his  authority.    Ibid,  121 


MEASURE  OF  DAMAGES. 

In  action  upon  certificate  of  deposit. 

In  assumpsit,  upon  a  certificate  of  deposit,  acknowledging  the  receipt  of 

a  certain  sum  "  in  current  bank  notes,"  and  which  is  payable  •*  in 

like  funds,"  the  true  measure  of  damages  is  the  number  of  dollars 

specified  as  having  been  received.    Osgood  v.  McConnell,  74 

For  breach  of  covenant  of  seizin,  etc. 

The  measure  of  damages  in  an  action  for  a  breach  of  covenant  of  seizin 

and  of  good  right  to  convey,  where  the  lands  are  unoccupied,  and  a 

recovery  is  had  before  the  grantor  acquires  title  to  the  same,  is  th  e 

purchase  money  with  interest.    King  v.  Gilson,  348 

In  actions  on  contract,  sounding  in  damages. 

It  seems  to  be  a  rule  of  general  application,  that  in  all  actions  on  con- 
tract, sounding  in  damages,  and  of  this  character  is  covenant,  the 
plaintiff  is  entitled  to  recover  damages  only  to  the  extent  of  the  in- 
jury sustained.  If  circumstances  exist  which  mitigate  the  injury, 
they  must  be  considered  in  measuring  the  damages.    Ibid,  348 

Covenants  of  seizin,  etc. 

Where  in  an  action  for  the  breach  of  covenant  of  seizin  and  of  good- 
right  to  convey,  the  grantor,  after  suit  is  instituted,  and  before  the 
damages  are  assessed,  acquires  the  title  to  the  premises  in  question, 
although  technically  there  has  been  a  breach  of  the  covenant,  for 
which  the  law  gives  a  right  of  recovery,  yet  the  grantee,  having 
thereby  by  the  title's  inuring  to  him,  acquired  the  titJe  for  which  he 
contracted,  can  only  recover  nominal  damages.  The  perfecting  of 
title  in  such  case  is  not  a  bar  to  a  recovery,  but  operates  to  mitigate 
the  damages.    Baxter  v.  Bradbury,  20  Me.,  260,  followed.    Ibid,      348 

In  action  for  breach  of  warranty  upon  exchange  of  chattels. 

In  an  action  for  the  breach  of  a  warranty  of  the  soundness  of  a  horse, 
made  upon  an  exchage  of  horses,  the  measure  of  damages  is  the  dif- 
ference between  the  value  of  the  horse  as  he  was  at  the  time  of  the 
exchange,  and  his  value  if  sound.  Grabtree  v.  Kile,  21  111.,  180,  dis- 
tinguished.     Wallace  v.  Wren,  146 

When  purchased  for  cash. 
It  seems  that,  had  the  plaintiff  purchased  the  horse  at  a  fixed  price  and 
paid  for  him  in  cash,  the  same  rule  would  apply,  and  that  the  defend- 
ant should  only  be  required  to  make  good  his  warranty,  which  he 
does  by  making  the  horse  as  good  as  he  warranted  him  to  be.  Grab- 
tree  v.  Kile,  21  111.,  180,  questioned.     Ibid,  146 

In  action  for  use  and  occupation  of  land. 
In  an  action  for  the  use  and  occupation  of  lots  lying  on  a  canal,. brought 
by  the  owner  against  one  occupying  the  same,  and,  with  the  owner's 
knowledge  and  consent,  making  excavations  in  such  canal  beneficial 
to  the  said  owner,  and  using  the  clay  so  excavated  in  the  manufacture 
of  brick,  the  measure  of  damages  is,  What  was  the  clay  worth  to 
defendants  who  appropriated  it  to  their  own  gain  and  profit?  and  not 
the  difference  between  the  value  of  the  use  of  the  premises  and  the 
labor  so  performed  in  making  such  excavations.  Chicago  Dock  Co. 
v.  JDunlap,  208 
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MECHANICS'  LIENS. 
Division  of  property. 

Under  the  mechanics'  lien  law,  the  fourteenth  section  of  which  declares 
that  if  any  part  of  the  premises  can  be  separated  and  sold  without 
damage  to  the  whole,  and  if  its  value  should  be  sufficient  to  satisfy  all 
the  claims  proved  in  the  cause,  the  court  may  order  a  sale  of  that  part, 
it  is  erroneous  to  decree  the  sale  of  a  church  edifice,  without  the  land 
on  which  it  stands,  the  division  of  which  could  not  but  produce  in- 
jury.   N.  Presb.  Church  v.  Jeone,  214 

Prior  incumbrances;  division. 
Under  the  fifteenth  section  of  said  act,  providing  that  persons  having 
liens  not  due  may  become  parties  to  the  suit  and  have  them  allowed, 
subject  to  a  deduction  of  interest  from  the  date  of  the  judgment  until 
they  become  due  and  payable,  a  prior  mortgagee  of  the  lot  upon 
which  the  building  is  subsequently  erected,  whose  debt  is  not  due, 
may  properly  be  made  a  party  to  the  proceeding;  and  when  made  a 
party,  the  court  is  required,  under  said  section,  to  ascertain  the 
amount  of  his  lien,  and  decree  its  payment,  although  not  due,  and 
then  order  the  sale  of  the  whole  property;  a  division  of  the  property 
cannot  be  made  for  the  payment  of  a  part  only  of  the  claims,  and  in 
such  case  it  would  be  erroneous  to  decree  a  sale  of  the  building  only, 
for  the  payment,  only,  of  claims  for  labor  and  materials.     Ibid,      214 

Distribution  of  proceeds  between  prior  mortgagee  and  mechanics. 
Under  the  twentieth  section,  declaring  that  no  incumbrance  upon  the 
land,  created  before  or  after  making  the  contract  for  improvements, 
under  the  law,  shall  operate  upon  the  building  erected  or  materials 
furnished,  until  the  persons  performing  the  labor,  or  furnishing  the 
materials,  are  paid;  and  upon  questions  arising  between  previous  in- 
cumbrances and  creditors  under  the  act,  that  the  prior  incumbrance 
shall  be  preferred  to  the  extent  of  the  value  of  the  land  at  the  time  of 
making  the  contract,  it  is  held  that  a  prior  mortgagee  of  the  land  has 
a  first  lien  upon  the  lot  of  ground  to  the  full  extent  of  its  value,  and 
also  a  subsequent  lien  on  the  building  subject  to  the  first  lien  of  the 
workmen  thereon ;  that  the  workmen  have  a  prior  lien  on  the  build- 
ing and  a  subsequent  lien  on  the  lots;  each  has  a  right  to  have  his 
debt  satisfied  out  of  the  fund  upon  which  he  has  a  first  lien,  and  if  it 
is  not  sufficient,  then  out  of  any  surplus  that  may  remain  of  the  other 
fund  after  satisfying  the  lien  having  a  priority  thereon.    Ibid,       214 

Proportion,  how  ascertained. 
Under  the  latter  clause  of  said  section  so  declaring  that  the  court  shall 
ascertain,  by  jury  or  otherwise,  as  may  be  required,  what  proportion 
of  the  proceeds  of  the  sale  shall  be  paid  to  the  several  parties  in  inter- 
est, the  court  should,  in  the  case  of  a  prior  mortgagee  of  the  land,  as- 
certain the  separate  value  of  the  land  and  of  the  building,  and  upon 
such  finding,  decree  payment  of  the  several  claims  according  to  the 
rule  above  stated.    Ibid,  214 


MISJOINDER. 
Of  plaintiffs. 
Whilst  in  actions  ex  delicto,  the    misjoinder  of  defendants  is  immate- 
rial, the  joinder  of  too  many  plaintiffs  is  ground  of  nonsuit  on  the 
the  trial.    In  this  respect,  actions  on  contract  and  for  torts  are  alike. 
Murphy  v.  Orr,  489 
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.  Where,  in  ejectment,  one  of  the  plaintiffs  has  no  title  to  the  premises 
sued  for,  a  recovery  can  not  be  had  in  that  action  by  the  other  plain- 
tiffs, even  if  they  have  title.    Ibid,  489 

How  taken  advantage  of  in  chancery. 

Where  improper  parties  are  joined  as  complainants,  the  defendant  must 
demur,  and  cannot  make  the  objection  on  error  after  the  bill  has  been 
taken  as  confessed.    Burger  v.  Potter,  66 


MISNOMER. 

Not  available  upon  habeas  corpus. 

Where  a  party  intended  to  be  sued  is  served  with  process  of  summons, 
and  judgment  reDdered  by  default  against  him  b}r  his  christian  name 
only,  or  by  another  name  than  his  true  name,  and  by  which  he  has 
never  been  known,  and  is  arrested  upon  a  ca.  sa.  issued  upon  said 
judgment  in  such  wrong  name,  such  judgment  and  process  are  suffi- 
cient to  warrant  his  detention;  and  the  circuit  court  has  no  power  to 
discharge  him  upon  habeas  corpus,  because  he  has  been  arrested 
under  a  writ  running  in  a  wrong  name.  Hammond  v.  The  People,    446 

It  is  the  duty  of  a  party,  sued  under  such  circumstances,  to  appear  and 
plead  the  misnomer  in  abatement  of  the  suit,  and  to  give  his  name  in 
full.    Per  Breese,  J.,  p.  472.    Ibid,  446 

See  Former  Recovery.    Judgment. 


MISTAKE. 
See  Bankers. 

MORTGAGE. 
By  absolute  conveyance. 

To  determine  whether  an  absolute  conveyance  of  land  to  a  person,  and 
the  execution  by  him  of  a  bond  to  reconvey  upon  payment  of  a  cer- 
tain sum  of  money,  constitute  the  transaction  a  sale  or  a  mortgage 
to  secure  the  payment  of  the  money  advanced,  the  intention  of  the 
parties  at  the  time  must  control.  To  ascertain  that  intention,  the 
transaction  must  be  viewed  in  the  light  of  all  the  surrounding  cir- 
cumstances.    Preschbaker  v.  Feaman,  475 

In  equity,  the  form  of  the  transaction  is  not  regarded,  but  the  substance 
must  control.  It  is  not  the  rule  in  equity  that  to  constitute  a  transac- 
tion a  mortgage,  it  should  be  so  expressed  in  the  instrument  convey- 
ing the  land ;  but  it  may  appear  by  a  separate  agreement.    Ibid,    475 

Nor  is  it  necessary  that  the  deed  and  the  defeasance  in  terms  refer  to 
each  other.  Their  connection  may  be  established  by  parol  evidence. 
Ibid,  475 

And  the  defeasance  need  not  even  be  in  writing.  The  conveyance  may 
be  absolute  on  its  face,  and  yet  it  may  be  shown  by  parol  that  it  was 
intended  as  a  security  for  the  payment  of  money,  when  it  will  be 
treated  as  a  mortgage.    Ibid,  47& 

Where  an  absolute  conveyance  of  land  was  executed,  by  one  pecuniarily 
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embarrassed,  to  a  party  who  advanced  him  $3,000,  and  the  grantee 
concurrently  with  the  execution  of  the  deed  executed  a  bond  to  his 
grantor,  reciting  the  conveyance  and  binding  himself  upon  payment 
of  $3,000  within  two  years  thereafter  to  reconvey  the  premises,  and 
it  was  stipulated  in  the  bond  that  the  $3,000  should  be  without  in- 
terest, in  consideration  of  which  the  grantee  was  not  to  be  account- 
able for  rents,  but  the  grantor  was  not  to  pay  for  improvements 
which  the  grantee  might  make  on  the  land:  Held,  that  the  transac 
tion  was  a  mortgage,  and  not  a  sale  and  contract  for  a  resale,  and 
that  upon  a  redemption,  the  mortgagor  was  not  entitled  to  an  account 
of  the  rents.    Ibid,  475 

Remains  such  till  foreclosed. 

A  mortgage  by  absolute  deed,  with  a  bond  to  reconvey  upon  payment 

within  a  certain  time,  remains  such  till  foreclosed,  unless  barred  by 

lapse  of  time ;  and  the  mortgagor  is  not  required  to  redeem  within 

the  time  limited  by  the  defeasance.    Ibid,  475 

On  redemption,  mortgagee  entitled  to  advances  made  on  faith  of  the  deed. 
Where  land  is  conveyed  by  one  person  to  another  by  absolute  deed,  and 
an  agreement  taken  back  to  reconvey  on  payment  of  a  certain  sum, 
on  a  bill  filed  to  redeem,  the  mortgagee  is  entitled  to  be  allowed  for 
subsequent  advances  on  the  faith  of  the  security,  though  not  stated  in 
the  written  obligation.     Brown  v.  Gaffney,  251 

Of  interest  under  a  contract  to  purchase;  merger. 

Where  a  party  in  possession  of  land  under  a  contract  for  its  purchase, 
and  before  any  money  was  paid  therefor,  executed  a  mortgage  there- 
on to  a  third  party,  which  was  recorded,  and  subsequently  the  vendor 
and  vendee,  none  of  the  deferred  payments  having  been  met,  rescind- 
ed said  contract,  and  the  vendee  conveyed  the  land  back  to  the  vend- 
or by  quitclaim  deed,  from  whom,  by  several  mesne  conveyances  it 
passed  to  the  defendant,  against  whom  the  mortgagee  filed  his  bill  to 
foreclose  said  mortgage :  Held,  that  whatever  interest  the  vendee  had 
in  the  land  at  the  time  he  executed  the  mortgage,  and  no  more,  was 
conveyed  and  incumbered  by  the  mortgage;  and  that  this  was  merely 
a  right  to  purchase  the  land  for  the  consideration  stipulated  in  the 
contract  of  purchase.  Even  if  the  conveyance  had  been  absolute,  in- 
stead  of  a  mortgage,  the  grantee  would  have  acquired  no  more  than 
a  right  to  receive  a  conveyance  upon  payment  of  the  purchase  money. 
The  purchaser  from  the  original  vendor,  after  the  mortgage  was  re- 
scinded, took  subject  to  the  rights  of  the  mortgagee,  but  only  subject 
to  those  rights.  The  mortgage  lien  being  upon  the  contract  of  pur- 
chase, for  the  purpose  of  having  that  contract  sold  to  satisfy  the 
mortgage,  the  contract  still  subsisted,  notwithstanding  it  had  been 
destroyed  as  between  the  original  parties  to  it.    Alden  v.  Garver,    32 


MORTAGOR  IN  POSSESSION. 

Relation  of  mortgagee  after  condition  broken. 
The  mortgagee  (as  it  is  said),  after  condition  broken,  may  consider  the 
mortgagor  in  possession,  as  his  tenant  for  som  e  purposes,  and  if  he 
elects  to  consider  him  as  tenant,  it  is  as  a  tenant  at  sufferance,  and  he 
is  not  entitled  to  notice  to  quit.  A  purchaser  from  the  mortgagor 
after  a  decree  and  sale,  who  enters  into  possession,  must  be  in  the 
same,  and  can  be  in  no  better  condition ;  he  must  hold  in  the  same 
capacity  as  his  vendor  held,  to  whose  rights  he  succeeded,  and  be 
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subject  to  the  same  remedies  as  respects  the  possession.    Jackson  v. 
Warren,  331 


See  Fokecsosure.    Redemption. 


MUNICIPAL  CORPORATIONS. 


Regulation  of  canal  bridges. 

The  charter  of  the  city  of  Ottawa  (Sess.  Laws,  1850,  300)  authorized  the 
city  council  to  establish,  erect  and  keep  in  repair,  bridges  within  the 
city,  to  impose  fines,  forfeitures  and  penalties  for  the  breach  of  any 
ordinance,  nnd  to  adopt  all  ordinances  necessary  and  proper  for  the 
regulation  of  the  police  of  the  city,  and  to  carry  into  execution  the 
powers  conferred  by  the  act,  etc. :  Held,  that  the  city  was  thereby  au- 
thorized to  pass  an  ordinance  imposing  a  fine  upon  the  owner  or 
master  of,  or  any  person  employed  on  or  having  charge  of  any 
canal  boat,  etc.,  willfully  or  negligently  running  the  same  against 
any  public  bridge  over  the  Illinois  and  Michigan  canal  within  the  city, 
notwithstanding  the  legislature  had  previously  authorized  the  canal 
board  of  trustees  to  establish  usual  rules  and  necessary  by-laws  and 
regulations  in  relation  to  transportation  on  the  canal,  the  conduct  of 
boats  and  the  general  police  of  the  canal,  under  which  the  trustees  had 
acted,  and  provided  for  the 'imposition  of  a  fine  for  injury  to  bridges 
by  persons  navigating  the  canal.     Korah  v.  City  of  Ottawa,  121 

In  building  a  bridge  across  the  canal  under  authority  conferred  by  its 
charter,  the  city  is  bound  to  use  reasonable  care  and  skill  to  build  it 
so  as  to  cause  no  unnecessary  difficulty  in  passing  the  bridge 
without  injury  to  bridge  or  boat;  and  if  it  is  so  built  as  to  create  un- 
necessary difficulty  in  passing  without  hitting  the  bridge,  the  city 
cannot  recover  a  penalty  for  an  injury  caused  thereby,  unless  the 
defendant  runs  against  the  bridge  purposely,  or  negligently.    Ibid, 

121 

Authority  to  repair. 

The  grant  of  power  to  keep  the  bridges  in  the  city  in  repair  confers  the 
authority  to  employ  the  means  necessary  to  the  end.  And  the  im- 
position of  a  forfeiture  for  a  willful  or  negligent  injury  to  such 
structures  would  be  an  effectual  and  not  improper  mode  to  aid  in 
keeping  them  in  repair.     Ibid,  121 

Public  property,  injuries  to. 

Under  the  grant  of  authority  to  regulate  the  police  of  the  city,  the  coun- 
cil may  impose  fines  and  forfeitures  for  injury  to  public  property 
within  its  limits.     Ibid,  121 

Grant  of  same  power  to  two  corporations. 

Where  two  grants  of  power,  to  a  canal  and  a  municipal  corporation 
respectively,  are  repugnant,  the  last  expressed  will  of  the  legislature 
must  control.    Ibid,  121 


NEGLIGENCE. 

Defective  rudder;  notice  of  defect. 

In  an  action  to  recover  a  penalty  for  negligently  running  a  canal  boat 
against  a  bridge,  the  accident  being  occasioned  by  a  defect  in  the 
rudder,  it  would  be  negligence  on  the  part  of  the  defendant,  the  mas- 
ter of  the  boat,  if  he  undertook  to  navigate  the  boat  when  the  rudder 
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would  not  work  in  the  ordinary  way,  and  so  as  to  be  able  to  guide 
the  boat  under  ordinary  circumstances,  if  he  knew,  or  by  the  use  of  or- 
dinary prudence,  or  diligence,  might  have  known,  of  such  defect  in 
the  rudder.      Korah  v.  City  of  Ottawa,  121 

See  Bankers.    Factor.    Master  and  Servant. 

NEW  TRIAL. 

Verdict  against  evidence. 
Where  the  evidence  upon  the  trial  in  the  court  below  is  conflicting,  and 
not  of  a  conclusive  character,  it  is  the  province  of  the  jury  to  weigh 
it  and  give  to  it  the  consideration  to  which  it  is  entitled,  and  the  Su- 
preme Court  will  not  disturb  their  verdict,  as  being  against  the  evi- 
dence, unless  there  is  a  want  of  evidence  to  support  it.  White  v. 
Clayes,  325;  Wallace  v.  Wren,  146 

Where  the  evidence  in  the  court  below  is  conflicting,  and  renders  it 
doubtful  whether  the  defendant  or  a  third  party  is  liable,  the  finding 
below  upon  such  controverted  point  will  not  be  disturbed.  Illinois 
Central  li.  R.  Go.  v.  Cowles,  116 

Where  the  only  question  presented  on  an  appeal  to  the  supreme  court  is 
on  the  facts,  and  they  have  been  thoroughly  examined  and  consid- 
ered by  the  court  below,  without  a  jury,  the  appellate  court  will  not, 
without  the  strongest  reasons,  interfere  with  the  finding  of  that  court. 
Eastman  v.  Brown,  53 

NONJOINDER. 

When  and  by  whom  assigned  as  error. 
The  nonjoinder  of  a  mere  formal  party  can  not,  generally,  be  assigned  as 
error;  but  that  of  an  indispensable  part}'  can  be.  Baker  v.  Backus,  79 

Where  a  member  of  a  company  claiming  to  be  incorporated  filed  a  bill 
against  the  other  members,  alleging  that  the  company  was  a  copart- 
nership and  not  a  corporation,  but  praying  that,  if  declared  a  corpora 
ation,  it  might  be  closed  up  and  dissolved,  and  the  corporation  as 
such  was  not  made  a  party,  it  was  held  that  the  object  of  the  bill  being 
to  take  awa}'-  a  franchise,  the  individual  defendants  had  such  an  in- 
terest in  the  franchise  as  to  enable  them  to  assign  as  error  the  non- 
joinder of  the  body  clothed  with  its  exercise.    Ibid,  79 


NOTICE. 

Of  existence  of  prior  incumbrance;  when  presumed  from  employment  of  at- 
torney of  prior  mortgagee,  etc. 

The  fact  that  a  creditor,  who  takes  a  conveyance  of  land  from  his  debtor 
in  payment  of  his  debt,  employs  as  an  attorney  to  assist  him  in  securing 
it,  and  in  examining  the  title,  one  who  is  also,  and  has  been  for  sev- 
eral years,  the  attorney  of  a  prior  mortgagee  of  the  same  land,  whose 
mortgage  is  not  recorded,  will  not,  although  the  attorney  is  proved  to 
have  written  some  mortgages  for  such  prior  mortgagee,  there  being 
no  evidence  that  he  drew  the  unrecorded  mortgage  in  question  war- 
rant the  inference  that  he  knew  of  this  particular  mortgage,  and  com- 
municated information  of  the  fact  to  such  subsequent  purchaser.    It 
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can  hardly  be  inferred  that,  because  a  person  has  acted  as  the  attorney 
of  another,  he  is  therefore  fully  informed  of  all  his  client's  business. 
Dunlap  v.  Wilson,  517 

It  might  be  otherwise,  however,  where  he  has  been  recently  employed 
in  connection  with  the  particular  transaction  in  question,  as  he  would 
then  have  the  knowledge  and  must  be  presumed  to  have  acted  with 
reference  to  it.  Had  it  appeared  that  such  attorney  drew  the  mort- 
gage in  controversy,  then  the  presumption  would  be  indulged  that  he 
communicated  the  fact  to  such  subsequent  purchaser  before  he  re- 
ceived his  conveyance.    Ibid,  517 

Nor  does  the  fact  that  such  attorney  was  also  a  director  of  the  bank  to 
which  such  prior  mortgage  was  given  afford  evidence  of  notice.  If 
it  had  appeared  that  he  was  present  and  acted  with  the  board  of  di- 
rectors when  they  determined  to  procure  the  mortgage,  or  when  its 
execution  was  reported  to  them,  it  might  be  presumed  that  he  com- 
municated the  fact  to  his.  client.  But  the  court  can  not  judicially 
know  that  any  such  action  was  had  by  the  board  of  directors;  or,  if 
it  was,  that  such  attorney  was  present  and  participated  in  its  action. 
Ibid,  517 

See  Cross  Bill.    Purchaser. 


PARTIES  AT  LAW. 

Plaintiff  in  action  on  promissory  note. 

Suit  upon  a  promissory  note  must  be  brought  in  the  name  of  the  party 
having  the  legal  title  thereto.    Bitmap  v.  Cook,  168 

The  legal  title  to  the  note  must  be  vested  in  the  plaintiff  at  the  time  the 
suit  thereon  is  instituted;  and  if  vested  in  another  when  suit  is  com- 
menced, the  plaintiff  cannot  afterwards  invest  himself  with  the 
legal  title,  so  as  to  maintain  the  action.     Ibid,  168 

Plaintiffs  in  actions  for  proceeds  of  joint  property. 
It  seems  that  where  a  consignment  for  sale  is  made  to  a  commission 
merchant  by  two  joint  owners,  an  action  for  the  proceeds  thereof  can 
not  be  maintained  by  one  of  such  owners  alone.    Deshler  v.  Beers,   368 

See  Insurance.    Married  Women. 


PARTIES  IN  CHANCERY. 

To  proceeding  to  take  away  franchise. 

Any  inquiry  set  on  foot,  no  matter  by  whom,  questioning  the  franchise 

of  a  corporation,  renders  it  indispensably  necessary  that  the  company 

exercising  the  franchise   should  be  a  party  to   the   suit.    Baker  v. 

Backus,  79 

To  bill  to  authorize  executors  to  convey. 

Where  the  executors  of  a  deceased  vendor  of  land  rile  a  bill  to  compel 

the  vendee  to  pay  the  unpaid  purchase  money,  and  that  a  conveyance 

be  authorized,  the  heirs  at  law  of  the  deceased  vendor  are  proper  and 

necessary  parties.    Burger  v.  Potter,  66 

Infants;  whether  complainants  or  defendants. 
In  such  a  case,  the  infant  heirs-at-law  may  properly  be  joined  as  com- 
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plainants,  suing  by  next  friend;  and  it  is  not  necessary  that  they  be 
made  defendants  on  the  ground  that  the  scope  of  the  bil]  is  to  divest 
rheni  of  title  to  land,  and  is  'prima  facie  against  their  interest.  Such 
a  view  is  incorrect.  The  bill  prays  the  aid  of  the  court  to  carry  out 
the  contract  of  their  ancestor,  which  they  could  be  compelled  to  per- 
form  by  proper  proceedings  and  proofs.    Ibid,  66 

A  proceeding  which  divests  a  minor  of  an  estate  in  land  is  not  neces- 
sarily against  his  interest,  so  that  he  must  in  every  possible  contin- 
gency be  made  a  defendant,  and  have  a  guardian  ad  litem  appointed 
to  protect  his  interest;  but  it  is  only  in  those  special  cases  arising 
under  the  statute  in  which  he  must  be  made  a  defendant,  and  all  the 
evidence  affecting  him  preserved  in  the  record.      Ibid,  66 

Necessary  parties  to  foreclose  bill ;  decree. 

On  a  bill  to  foreclose  a  mortgage  executed  by  a  testator,  the  purchaser 

from  his  devisees  of  the  land  in  question  is  a  necessary  party;  and 

if  he  is  not  made  a  party,  he  will  not  be  affected  by  the  decree.    Ohling 

v.  Luitjensy  23 

See  Receiver. 


PARTNERSHIP. 

Contract  construed  not  to  create. 
Where  F.,  I.  &  Co.,  of  the  city  of  New  York,  intrusted  to  W.  H.  &  F.  S., 
owners  of  a  tannery  in  another  county,  a  large  quantity  of  hides  to  be 
tanned,  for  which  services  W.  H  &  F.  S.  were  to  be  paid  a  certain 
price  per  pound  by  F.,  I.  &  Co.,  and  on  a  sale  of  the  leather  by  F.,  I. 
&  Co.,  after  deducting  all  charges  against  it,  all  the  profits  or  loss  was 
to  be  divided  between  the  two  firms,  F.,  I.  &  Co.  to  take  the  sole  risk 
of  all  sales  on  credit,  and  W.  H.  &  F.  S.  were  to  return  the  leather  so 
tanned  within  a  stated  time  to  F.,  I.  &  Co.,  at  a  dock  in  the  city  of 
New  York,  it  was  held,  on  trover  by  F.,  I.  &  Co.,  against  a  purchaser 
from  one  of  the  firm,  W.  II.  &  F.  S„  that  this  did  not  constitute  a 
partnership  between  the  two  firms,  so  as  to  give  a  member  of  the 
firm,  W.  H.  &  F.  S.,  a  disposing  power  over  the  leather  while  in  their 
possession  under  the  contract,  to  sell  it,  the  right  of  said  firm  extend- 
ing only  to  a  share  of  the  proceeds  after  sale  made  by  the  owners,  F., 
I.  &  Co.,  and  to  nothing  more.     Fawcett  v.  Osborn,  411 

See  Corporations.    Execution. 


PAYMENT. 

Evidence  in  support  of  plea  of. 
Money  paid  to  the  creditors  of  another,  which  the  party  paying  is  com- 
pelled  to  pay  by  reason  of  his  guaranty  of  its  payment,  is  paid  at  the 
implied  request  of  the  debtor,  and  in  an  action  by  the  debtor  against 
such  guarantor  on  a  promissory  note,  may  be  given  in  evidence 
under  a  plea  of  payment.     Allen  v.  Breusing,  505 

Conditional  deposit  at  bank  where  note  is  payable  not  a  payment. 

Where,  upon  the  purchase  of  land,  a  note  secured  by  mortgage  upon  the 

land  was  given  for  the  unpaid  purchase  money,  and  made  payable  at 

a  certain  bank ;  and  before  its  maturity,  the  payee  deposited  at  the 

said  bank  a  sum  sufficient  to  pay  it,  when  received  for  collection, 
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with  instructions  to  pay  it  when  sent,  provided  it  was  accompanied 
with  proper  authority  to  cancel  the  mortgage,  and  a  perfect  title 
made,  but  to  retain  the  money  until  the  title  was  perfect;  and  the 
money  was  credited  to  the  payee,  in  collection  account,  and  the  note 
put  away  for  the  maker;  but  the  title  being  found  defective,  the 
maker  was  advised  that  the  money  was  paid  to  his  credit,  but  held 
by  request  till  the  mortgage  was  canceled  and  the  title  perfected;  and 
the  payee  set  himself  about  remedying  the  defect,  pending  which 
the  bank  failed.  Held,  that  this  was  a  conditional,  and  not  an  abso- 
lute payment,  and  that  a  decree  of  foreclosure  in  favor  of  an  assignee 
of  the  note  was  properly  granted.     Oobum  v.  Hough,  344 


See  Pleading. 


PERJUKY. 


Indictment  for,  what  it  must  aver. 

An  indictment  for  perjury  must  aver  not  only  the  falsity,  but  the  materi- 
ality ot  the  fact  sworn  to  by  the  accused.    Morrell  v.  The  People,    499 

It  must  also  appear  that  the  oath  was  administered  by  a  person  having 
competent  legal  authority.     Ibid,  499 

Also  that  it  was  made  in  a  judicial  proceeding,  or  on  some  other  lawful 
occasion,  or  for  such  a  purpose.     Ibid,  499 

An  indictment  for  perjury,  in  swearing  to  an  affidavit  for  a  continuance, 
should  contain  an  averment  that  a  cause  was  pending  in  the  court; 
that  an  application  for  its  continuance  had  been  madet  and  that  on 
the  hearing  of  that  motion,  the  affidavit  was  material ;  and  should 
then  show  what  facts  sworn  to  on  the  affidavit  were  false,  and  assign 
the  perjury.    Ibid,  499 

Where  the  only  averment,  in  an  indictment  for  perjury  in  swearing  to 
an  affidavit  for  a  continuance,  in  reference  to  the  proceeding  in  which 
the  affidavit  was  supposed  to  have  been  made,  was :  "  said  affidavit  then 
and  there  being  a  matter  where,  by  law,  an  oath  or  affirmation  is  re- 
quired, to  wit,  an  application  for  a  continuance  of  a  cause  then  pend- 
ing before  said  court,  wherein  the  people  were  plaintiffs  and  the  said 
Lewis  Morrell  was  defendant.  Indictment  for  obtaining  United 
States  treasury  notes  under  false  pretenses,"  it  was  held,  that,  it  not 
appearing  from  the  indictment  that  an  application  for  a  continuance 
was  made,  and  that  the  affidavit  was  material  on  such  application,  it 
was  defective  and  should  have  been  quashed.    Ibid,  499 

Proof  of  official  character  of  person  administering  the  oath. 

In  order  to  warrant  a  conviction  for  perjury,  it  is  requisite  that  it  should 
be  proved  that  the  person  before  whom  the  oath  was  taken  was  au- 
thorized by  law  to  administer  it.     Ibid,  499 

Proof  that  the  person  habitually  acted  in  the  capacity  of  a  particular 
officer  is  perhaps  only  prima  facie  evidence  of  the  fact;  but  until  re- 
butted, it  is  sufficient,  without  producing  his  appointment  or  commis- 
sion.   Ibid,  499 

PLEADING  AT  LAW. 
General  issue. 
A  plea  which  does  not  answer  or  traverse  all  of  the  material  allegations 
of  the  count  does  not  amount  to  the  general  issue      White  v.  Glayes, 
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Plea  good,  ij  it  traverses  one  material  allegation. 
A  plea  which  traverses  any  one  material  allegation  of  the  count  to  which 
it  is  interposed  will  be  a  good  plea.    Ibid,  325 

The  traverse  must  be  as  broad  as  the  allegation. 
Where  in  an  action  by  the  indorsee  against  the  indorser  of  a  promissory 
note,  the  allegation  in  the  special  count  was  that  the  maker  of  the 
note  was  insolvent  when  the  note  fell  due,  and  continued  so  until  this 
suit  was  instituted,  and  a  suit  on  the  note  against  such  maker  would 
have  been  unavailing,  and  the  plea  thereto  only  averred  that  when 
the  note  fell  due  the  maker  was  solvent,  but  that  plaintiff  failed  to  in- 
stitute a  suit  for  its  collection,  and  did  not  allege  that  the  maker  con 
tinned  solvent  until  a  suit  could  have  been  made  availing,  it  was 
held  that  the  averment  of  the  plea  was  not  sufficiently  broad  to  tra- 
verse this  allegation,  and  that  the  plea  was  bad  on  demurrer.    Ibid,  325 

Must  not  profess  to  answer  one  count  and  answer  another. 
Where  a  plea  professes  to  answer  the  first  count  of  a  declaration,  and 
then  goes  on  with  a  statement  of  facts  which  is  only  applicable  to  the 
second  count,  which  it  does  not  profess  to  answer,  thus:  "Now 
comes  the  said  defendant  *  *  *  and  defends  etc.,  as  to  said  first 
count,  when,  etc.,  and  says,  as  to  the  second  count  in  said  declaration, 
that,"  etc.,  it  will  be  bad  on  demurrer.    Barclay  v.  Boss,  211 

Mistake  in  name  of  party  in  averment;  when  demurrable. 

Where  a  plea  in  making  an  averment  states  that  "said  plaintiff  in  fact 
says  ihat  said  plaintiff  did  not  in  fact  make,"  etc.,  it  will  be  demur- 
rable.   Ibid,  211 

Plea  must  not  purport  to  answer  more  than  it  in  fact  answers. 
Where  the  plaintiff  declared  specially  upon  a  due  bill,  and  also  upon 
the  common  counts  in  assumpsit,  and  the  defendant's  special  plea 
commenced:  "And  now  comes  the  defendant  and  defends  the  wrong 
and  injury,  when,  etc.,  and  says,  that  after  making  and  delivering  the 
said  due  Dill  in  said  plaintiff's  first  count  in  said  declaration,  to  wit, 
on,"  etc ,  setting  up  in  substance  the  defense  of  payment,  it  was  held. 
that  the  plea  applied  only  to  said  special  count,  and  was  not  open  to 
the  objection  that  it  purported  to  answer  the  whole  declaration,  and 
in  fact  answered  only  said  special  count.    Allen  v.  Breusing,  505 

A  special  plea  construed  to  be  a  plea  of  payment. 

Where  to  an  action  upon  a  due  bill,  the  defendant  set  up  in  his  plea,  that 
the  plaintiff,  being  indebted  to  other  parties,  agreed  with  defendant 
that,  if  he  would  guaranty  the  payment  of  such  indebtedness,  he,  the 
plaintiff,  would  extend  the  time  of  payment  of  the  said  due  bill  until 
he,  the  plaintiff,  should  be  free  and  discharged  of  all  said  indebted- 
ness so  guarantied;  that  defendant  did  guaranty  the  payment  of  such 
indebtedness,  in  consequence  of  which  he  had  to  pay  a  certain  sum, 
larger  than  the  due  bill,  which  sum  plaintiff  had  never  repaid  to  de- 
fendant: Held,  that  the  plea  was  substantially  a  plea  of  payment. 
Ibid,  505 

Plea  of  accord  and  satisfaction. 
Held,  also,  that  the  said  plea  not  alleging  that  the  guaranty  was  accepted 
in  accord  and  satisfaction,  it  was  not  a  plea  of  accord  and  satisfac- 
tion.   Ibid,  505 

Plea  of  setoff. 
Held,  also,  that,  failing  to  pray  that  the  sum  averred  to  have  been  paid 
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under  the  guaranty  might  be  set  off  against  the  cause  of  action  de 
scribed  in  the  declaration,  it  was  not  a  plea  of  setoff.    Ibid,  505" 

Plea  of  covenant  never  to  sue;  not  to  sue  for  a  definite  time. 
Held,  also,  that  it  was  not  a  good  plea  of  a  covenant  never  to  sue,  ope- 
rating by  way  of  release,  to  discharge  the  debt,  nor  a  plea  not  to  sue 
for  a  definite  limited  time,  as  no  such  time  was  agreed  upon  by  the 
parties.    Ibid,  505 

Plea  of  setoff;  payment. 
Where,  in  an  action  of  debt  brought  on  a  sealed  note,  executed  by  three 
persons  to  the  plaintiff  as  "  commissioner,  to  sell  the  real  estate  of 
John  Nordhouse,  deceased,"  the  defendants  filed  a  special  plea,  setting 
forth,  in  substance,  that  on  the  15th  of  May,  1861,  the  plaintiff  agreed 
with  Heckenkemper,  one  of  the  makers,  that  if  he,  Heckenkemper, 
would  establish  in  the  Clinton  county  court  a  certain  account  which 
he  claimed  to  have  against  the  heirs  of  John  Nordhouse,  deceased, 
as  their  former  guardian,  and  if  the  county  court  would  allow  the 
same  to  plaintiff,  then  that  plaintiff  would  give  Heckenkemper  credit 
on  the  note  sued  on  for  the  amount  so  established  and  allowed;  and 
then  averring  that  Heckenkemper  did,  at  the  August  term,  1861.  of 
the  county  court,  establish  the  account  to  the  amount  of  $335,  and 
that  the  county  court  did  at  the  same  time  allow  the  same  to  the 
plaintiff,  he  then  being  the  guardian  of  the  heirs  of  Nordhouse; 
which  sum,  so  established  and  allowed,  the  defendants  asked  to  be  set 
off  and  allowed  as  a  credit  on  the  note,  as  by  the  agreement  of  the 
parties:  Held,  on  demurrer  to  said  plea,  that — while  the  court  were 
not  inclined  to  consider  the  plea  as  technically  a  plea  of  setofl,  but  as 
setting  up  an  agreement  executed  by  one  of  the  defendants,  to  the 
benefits  of  which  all  the  defendants  were  entitled,  as  going  to  reduce 
the  amount  of  the  recovery  against  them,  —  the  facts  stated  in  the  plea, 
if  not  available  as  a  setoff,  must  be  available  as  a  payment  by  one  of 
the  defendants  of  the  sum  stated,  or  as  a  new  agreement  which  had 
been  executed  fully.    Heckenkemper  v.  Dingwehrs,  538 

Oyer,  variance  and  demurrer. 
Where  in  an  action  upon  a  promissory  note  given  by  defendant  upon 
the  purchase  of  land,  for  which  defendant  takes  the  vendor's  bond 
to  make  a  deed  of  conveyance  from  the  obligor  and  wife,  the  plea 
sets  up  that  the  obligor  thereby  agreed  to  make  to  defendant  a  deed 
from  obligor  and  wife  with  general  warranty,  upon  oyer  of  the  deed 
and  demurrer,  such  variance  will  be  fatal.    Barclay  v.  Ross,  211 

Carrying  back  a  demurrer. 

A  demurrer  to  any  of  the  subsequent  pleadings  in  an  action  brings  up 

the  sufficiency  of  the  pleadings  which  precede  the  demurrer;  for  the 

court  will  not  give  the  party  a  judgment,  who  was  the  first  to  commit 

an  error.     Ward  v.  Stout,  399 

Thus,  a  demurrer  to  a  plea  will  be  sustained  to  the  declaration  if  defec- 
tive; and  if  to  a  replication,  it  will  be  sustained  to  the  plea,  if  that 
be  defective,  and  so  on,  through  the  whole  field  of  pleading.  Ibid,  399 

Where,  however,  the  general  issue  has  been  pleaded  and  special  pleas 
also,  a  demurrer  to  a  special  plea  will  not  be  carried  back  to  the  de- 
claration.   Ibid,  399 

462 


INDEX.  589 


PLEADING  IN  CHANCERY. 

Facts.,  how  to  be  alleged. 
In  chancery,  as  at  law,  all  facts  must  be  clearly  and  positively  averred 
in  pleading.    Primmer  v.  Patten,  528 

Plea. 

Where  two  executors  were  nominated  in  a  will,  and  the  county  courl 
appointed  them  and  also  a  third,  all  of  whom  qualified,  on  a  bill 
filed  by  the  three  as  executors,  it  was  held,  that,  admitting  that  the 
county  court  had  no  power  to  appoint  the  third  executor,  two  having 
been  appointed  by  the  will,  and  qualified,  advantage  should  have 
been  taken  of  that  fact  by  plea,  and  that  it  was  too  late  to  raise  it 
upon  error  after  a  decree  pro  confesso.    Burger  v.  Potter,  66 


PLEADING  AND  EVIDENCE. 

Failure  of  consideration  as  a  defense. 
The  allegations  and  proofs  must  agree.  A  plea,  alleging  as  a  defense  to 
an  action  upon  a  promissory  note  an  entire  failure  of  consideration, 
is  not  sustained  by  evidence  showing  a  partial  failure  only.  These 
defenses  are  separate  and  distinct,  and  to  be  rendered  availing,  must 
be  relied  upon  as  separate  defenses.    Bumap  v.  Cook,  168 

Where  the  consideration  of  a  note  was  a  growing  crop  of  corn,  oats,  etc., 
planted,  sown  and  cultivated  on  the  farm  of  the  maker  of  the  note, 
by  the  payee,  who  was  then  in  occupancy  thereof,  together  with  a 
house,  sheds  and  appurtenances  erected-  on  the  premises,  and  subse- 
quently to  the  sale  of  the  property  and  the  execution  of  the  note,  the 
payee,  remaining  still  in  possession,  appropriated  the  crops  to  his 
own  use,  and  afterwards,  and  before  suit  brought  on  the  note,  the 
farm  came  into  the  possession  of  the  maker  of  the  note,  it  was  held, 
under  a  plea  of  an  entire  failure  of  consideration,  that  if  the  crops 
were  the  only  consideration,  the  defense  might  have  been  complete; 
but  the  house,  sheds,  etc.,  forming  a  part  of  the  consideration,  and 
there  being  no  evidence  that  the  maker  did  not  receive  them,  as  they 
were  permanent  improvements  forming  a  part  of  the  realty,  the  pre- 
sumption was  that  they  were  received  by  the  maker,  and  therefore 
the  plea  was  not  sustained.    Ibid,  168 

Dates  laid  undor  a  videlicit,  need  not  be  proved  as  laid. 
Where  in  a  declaration  upon  a  breach  of  promise  of  marriage,  the  terms 
of  the  promise  of  marriage,  when  it  was  to  be  fulfilled,  and  when  the 
tender  of  marriage  was  made,  and  the  refusal,  are  laid  under  a  vide- 
licit, the  dates  need  not  be  proved  as  laid.    Prescott  v.  Ouyler,        312 

Under  counts  to  marry  on  request,  in  a  reasonable  time,  and  generally. 
Where  the  declaration  in  an  action  for  a  breach  of  promise  of  marriage 
contained  three  counts,  upon  a  promise  to  marry  on  request,  to  marry 
in  a  reasonable  time,  and  upon  a  general  promise  to  marry,  the  dates 
being  laid  under  a  videlicit,  and  it  appeared  from  the  evidence  that  no 
day  for  the  marriage  was  ever  fixed,  but  it  was  the  expectation  and 
intention  of  the  parties  that  it  should  be  consummated  in  the  follow- 
ing spring,  after  the  defendant  should  return  from  a  contemplated 
business  trip,  at  which  time  he  expected  to  have  his  house  finished, 
it  was  held,  that  this  evidence  would  sustain  a  verdict  for  the  plaintifl 
on  either  count  of  the  declaration,  but  was  more  especially  applicable 
to  the  count  to  marry  in  a  reasonable  time.     Ibid,  312 
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POSSESSION. 

Extended  by  entry  under  a  deed. 
The  principle  of  the  rule,  that  an  entry  upon  and  possession  of  tne  im- 
proved portion  of  a  tract  of  land,  a  part  only  of  which  is  inclosed,  un- 
der a  conveyance  in  fee  for  the  whole,  there  being  no  adverse  posses- 
sion of  any  portion,  must  be  construed  to  be  coextensive  with  the 
grant,  is  not  that  the  fact  that  the  deed  purports  to  convey  a  fee,  ex- 
tends the  possession;  but  that  the  entry  under  such  a  deed  explains 
the  intention  of  the  party  when  he  performs  the  act,  and  removes 
all  doubt  which  would  exist  if  the  entry  was  not  under  a  deed,  where 
his  possession  would  be  limited  to  his  actual  occupancy.  Hardisty 
v.  Glenn,  62 

By  entry  under  a  lease. 

Where,  therefore  a  party  entered  under  a  lease  describing  an  entire  half 
section  as  the  demised  premises,  and  took  possession  of  the  improve- 
ments thereon  and  made  other  improvements  embracing  portions  of 
each  quarter,  the  same  principle  was  held  to  apply  and  his  possession 
of  the  whole  considered  as  complete  as^f  the  entry  had  been  made 
under  a  deed  professing  to  convey  the  land.    Ibid,  62 


PRACTICE  IN  CIRCUIT  COURT. 

Entitling  of  orders. 

Where  a  cause  is  properly  commenced  and  entered  upon  the  orders  of 
the  court,  with  the  full  names  of  the  parties,  after  that,  it  is  only 
necessary  so  to  designate  the  orders  that  there  can  be  no  mistake  as 
to  the  cause  in  which  they  were  entered.  This  is  generally  best  done 
by  placing  the  full  title  of  the  cause  at  the  head  of  each  order;  but  if 
another  designation  is  given,  or  other  means  of  identification  adopted 
so  as  clearly  to  point  out  in  what  cause  the  order  is  made,  it  answers 
every  legal  requirement.     Telfer  v.  Hoskins,  165 

The  question  in  such  case  is  simply  a  question  of  identity,  and  not  of 
error.  If  the  orders  are  identified  as  entered  in  the  cause  in  question 
they  are  well  entered;  if  not  so  identified,  then  they  have  nothing  to 
do  with  it,  and  the  defendant  has  no  cause  to  complain  of  them,  for 
they  do  not  affect  him.     Ibid,  165 

Motion ,  affidavit  upon  which  based,  is  not. 

An  affidavit  for  a  continuance,  although  it  may  be  the  basis  for  such  a 

motion,  and  is  usually  used  as  evidence  on  the  trial  of  the  motion, 

can  in  no  sense  be  considered  as  the  motion  itself.    Morrell  v.  The 

People,  499 

Motion  to  quash. 

If  the  amended  complaint  in  an  action  of  forcible  detainer  is  substan- 
tially defective,  a  motion  to  quash  it  should  be  allowed.  Jackson  v. 
Warren,  «*31 

Objection  to  complaint  in  action  of  forcible  detainer,  when  to  be  taken. 

The  objection  to  a  complaint  in  an  action  of  forcible  detainer,  that  it 

does  not  allege  that  defendant  held  over  without  leave,  even  if  valid, 

should  be  urged  by  way  of  motion  to  quash,  and  comes  too  late  on 

the  trial.    Brown  v.  Keller,  151, 
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Withdrawing  plea. 

As  a  question  of  practice,  it  seems  that  it  is  discretionary  with  the  court 

whether  to  allow  the  defendant  to  withdraw  his  plea,  or  to  refuse 

permission.    Ayres  v.  Kelley,  11  111.,  17,  denied,  as  to  this  point. 

New  Eng.  F.  &  M.  Ins.  Go.  v.  Wetmore,  221 

Withdrawing  replication.    See  Amendment. 


PRACTICE  IN  SUPREME  COURT. 

Reformation  of  judgment  of  court  below. 

Where,  in  assessing  the  damages  upon  a  default  in  an  action  upon  a 
promissory  note,  the  clerk  assessed  the  same  at  a  sum  too  great  by 
$3.50,  which  the  defendant  assigned  as  error,  the  court  held  that,  ad- 
mitting the  power  of  the  Supreme  Court  to  reform  and  reduce  the 
judgment  as  was  done  in  Boyle  v.  Garter,  24  111.,  49,  in  the  exercise  of 
a  sound  discretion,  instead  of  compelling  the  party  to  apply  to  the 
court  below,  within  the  proper  time,  for  a  re-assessment,  this  was  not 
a  case  calling  for  the  exercise,  by  the  Supreme  Court,  of  this  power, 
which  should  only  be  done  in  extraordinary  cases.  Telfer  v.  Hoskins, 

165 


PRESCRIPTION. 

Public  road  by,  user  must  be  continuous. 
In  order  to  establish  a  public  road  by  prescription,  there  must  be  a  con- 
tinuous user  for  twenty  years,  the  shortest  period  within  which  the 
right  can  be  acquired.    Gentleman  v.  Soule,  271 

Effect  of  abandoment,  or  deviation. 

While  travel  may  slightly  deviate  from  the  thread  of  the  road  to  avoid 
an  obstruction,  at  any  point  in  the  road,  and  still  not  change  the 
road  itself,  it  is  otherwise,  when  the  whole  length  of  the  road  is 
abandoned  for  eight  or  nine  years,  and  is  not  sufficiently  traveled  to 
prevent  its  becoming  obstructed  by  the  growth  of  weeds  and  brush. 
In  such  a  case,  there  is  not  that  continued  user  which  is  absolutely 
necessary  to  establish  a  prescriptive  right.     Ibid,  271 

User  must  be  confined  to  a  certain  line. 
A  prescriptive  right  cannot  be  acquired  to  pass  over  a  tract  of  land  gen- 
erally ;  but  it  must  be  confined  to  a  specific  line  or  way.    Ibid,     271 

And  for  the  required  time. 

Where  there  are  several  different  converging  lines  of  travel  none  of 
which  have  been  in  constant  use  for  twenty  years,  the  travel  over  the 
various  lines  cannot  be  so  united  as  to  make  out  the  requisite  length 
of  time.  To  have  that  effect  it  must  be  confined  to  one  track,  and  for 
the  requisite  period.    Ibid,  271 


Other  requisites. 
establish  a 
irerse,  and 
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To  establish  a  public  road  by  prescription  the  user  must  be  open,  ad- 
verse, and  under  claim  of  right.    Ibid,  271 
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PROMISSORY  NOTES. 

Filling  blank  indorsements. 

Where  a  party  by  purchase  and  delivery  has  acquired  a  note  by  a  blank 
indorsement,  and  sues  upon  it,  he  may  fill  in  the  indorsement  to  him- 
self at  any  time  previous  to  reading  it  in  evidence  on  the  trial.  Bur- 
nap  v.  Cook,  168 

Presumption  that  holder  is  owner. 
A  parly  holding  a  bill  or  note  with  a  blank  indorsement  is  presumed  to 
be  the  legal  owner  of  the  instrument.    Ibid,  168 

Striking  out  special  indorsement. 
When  the  indorsement  is  special,  the  holder  has  no  right  to  strike  it  out 
and  write  another  to  himself  over  the  name  of  the  assignor,  because 
the  legal  title  had  already  nested  in  the  assignee  named  in  the  in- 
dorsement thus  stricken  out.     Ibid,  168 

Maker  may  require  judgment  to  run  to  legal  holder. 

But  in  any  event,  the  defendant,  being  the  maker,  has  the  right  to  have 
a  judgment  rendered  against  him  in  favor  of  the  legal  holder,  so  as 
to  become  a  bar  to  a  future  recovery  on  the  same  instrument.    Ibid, 

168 

Maker  has  no  concern  with  equities  between  holder  and  his  indorser. 

Where  the  payee  of  a  note  sold  and  delivered  the  same  to  another,  in- 
dorsing it  in  blank,  and  such  assignee  being  desirous  of  bringing 
suit  upon  the  note,  but  not  wishing  to  sue  in  his  own  name,  requested 
the  plaintiff  to  allow  the  suit  to  be  brought  in  his  name  for  the  use 
and  benefit  of  such  assignee,  to  which  he  assented,  and  the  blank  in- 
dorsement was  accordingly  filled  up  to  plaintiff,  who  had  no  other 
interest  in  the  note,  it  was  held,  that  the  legal  title  being  vested  in  the 
plaintiff  at  the  time  suit  was  instituted,  it  was  not  a  question  affect- 
ing the  rights  of  the  parties,  whether  any  or  what  consideration  was 
paid  for  the  note  by  the  plaintiff,  and  that  the  equities  between  the 
plaintiff  and  his  assignor  did  not  concern  the  maker.    Ibid,  168 

Bona  fide  holder. 

The  equitable  assignee  of  a  promissory  note  assigned  before  maturity  in 

payment  for  goods  theretofore  advanced  on  the  faith  of  its  transfer,  is 

not  affected  by  any  equities  existing  between  the  original  parties  to 

the  note.     Van  Busklrk  v.  Bay,  260 

Who  may  assign. 
Where  a  promissory  note  is  made  payable  "  to  the  order  of  Lewis  How 
ell,  president  of  the  board  of  trustees  of  loan  to  the  American  Pottery 
Company,"  said  Howell,  being  the  payee,  has  the  legal  title  to  the 
note,  and  consequently  can  legally  assign  it.    Ibid,  260 

Requisites  of. 

The  following  writing: 

"  $200.  Peoria,  Nov.  11, 1859. 

"For  value  received,  I  promise  to  pay  to  the  order  of  Lewis  Howell, 
president  of  the  board  of  trustees  of  loan  to  the  American  Pottery 
Company  two  hundred  dollars,  payable  at  the  banking  house  of  S. 
Pulsifer  &  Co.,  in  Peoria,  in  installments.  First  installment,  10  per 
cent.,  at  date ;  second  installment,  5  per  cent.,  on  the  first  day  of  De 
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cember,  1859,  and  the  balance  in  installments  of  five  per  cent.,  on  the 
first  day  of  each  month  thereafter,  until  paid.      L.  Van  Buskirk." 
Has  all  the  essentials  of  a  promissory  note.    Ibid,  260 

Payable  on  demand. 

The  commencement  of  a  suit  is  a  sufficient  demand  of  payment  of  a 
note  payable  on  demand.     Hall  v.  Jones,  39 

When  objection  of  want  of  demand  should  be  made. 
Even  if  a  demand  of  payment  of  such  a  note  is  necessary  before  enter- 
ing judgment  thereon  by  confession  under  a  warrant  of  attorney,  it 
is  too  late  to  make  the  objection  upon  error.  It  does  not  go  to  the 
merits,  and  should  have  been  made  when  the  judgment  was  entered, 
or  as  soon  thereafter  as  counsel  could  be  heard,  or  a  motion  to  vacate 
the  judgment  for  that  cause,  and  on  that  ground.    Ibid,  89 

Indorser,  effect  of  new  promise  with  knowledge,  after  release. 
A  promise  by  the  indorser  of  a  promissory  note  to  pay  the  same,  made 
after  such  laches  on  the  part  of  the  holder  as  to  discharge  such  in- 
dorser, and  with  a  knowledge  of  all  the  facts  affecting  his  liability, 
as  such,  will  render  the  indorser  liable,  whether  the  maker  of  the 
note  was,  or  not,  insolvent.    Morgan  v.  Peet,  281 

New  promise  made  in  ignorance  of  facts. 
But  if  such  promise  is  made  by  the  indorser  in  ignorance  of  the  facts 
affecting  his  liability,  it  will  not  be  binding  upon  him.     Ibid,       281 

Proof  of  knowledge 
Since  the  law  presumes  that  all  men  know  the  law,  but  not  the  facts,  if 
the  indorser  made  such  new  promise,  when  he  believed  he  was  liable, 
it  is  for  the  plaintiff  to  prove  that  he  knew  the  facts  which  would  dis- 
charge him,  and  this  knowledge  may  be  shown  by  facts  and  circum- 
stances.    Ibid,  281 

Consideration. 

A  new  promise  by  the  indorser  to  pay  the  note,  made  after  he  has  been 

discharged  by  the  laches  of  the  holder,  if  made  with  knowledge  of  the 

facts  affecting  his  liability,  does  not  require  a  new  consideration  to 

support  it.    Ibid,  281 

Excuse  for  holder's  not  using  diligence  against  the  maker;  suit  unavailing. 
In  an  action  by  the  indorsee  against  the  indorser  of  a  promissory  note, 
where  the  excuse  alleged  for  not  using  diligence  against  the  maker 
is  that  such  maker  was  insolvent  when  the  note  matured,  and  so  con- 
tinued until  the  institution  of  this  suit,  and  that  a  suit  against  such 
maker  would  have  been  unavailing,  it  can  make  no  difference  that 
the  maker  was  solvent  at  the  maturity  of  the  note,  if  he  did  not  con- 
tinue so  until  a  suit  could  have  been  made  availing;  the  right  of  re- 
covery in  such  case  is  based  upon  the  averment  that  a  suit  against 
the  maker  would  have  been  unavailing.     White  v.  Clayes,  325 

When  is  a  suit  unavailing  ? 
A  suit  is  not  unavailing,  within  the  meaning  of  the  statute,  although  it 
would  result  in  the  collection  only  of  a  part  of  the  note.  If  a  sum 
could  not  have  been  realized  beyond  the  expense,  then  it  would  not 
be  necessary  to  bring  suit,  as  the  law  never  requires  the  performance 
of  a  useless  act.  But  if  it  appears  that  a  portion  of  the  note  could 
have  been  made  to  be  useful  and  advantageous,  although  not  a  suffi- 
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cient  sum  to  pay  the  entire  debt,  the  suit  would  not  have  been  una- 
vailing.   Ibid,  325 

Liability  of  assignor  when  partially  unavailing. 
If  the  assignee  relies  upon  diligence  by  suit,  and  a  portion  only  of  the 
note  is  collected  of  the  maker,  he  can  only  receive  from  the  assignor 
the  balance  remaining  unpaid.    Ibid,  325 

If  only  a  portion  of  the  note  could  have  been  made  by  a  resort  to  legal 
proceedings,  and  the  assignee  fails  to  use  them  for  the  purpose,  he, 
and  not  the  assignor,  should  sustain  the  loss.  But  as  he  would  have 
the  right  to  recover  any  balance  which  could  not  be  collected  after 
resorting  to  legal  proceedings,  so,  he  should  be  permitted  to  recover 
the  portion  beyond  what  he  might  have  made,  had  he  instituted  a 
suit    Ibid,  323 

See  Assignments. 


PURCHASER. 

Bonajide. 

In  order  to  entitle  a  person,  claiming  under  a  recorded  deed,  to  protec- 
tion as  a  bona  fide  purchaser,  against  a  prior  mortgage  for  purchase 
money,  recorded  subsequent  to  such  deed,  he  must  show  not  only 
that  he  has  a  conveyance  for  the  land,  legal  in  form,  but  that  he  actu- 
ally paid  for  the  land  before  notice  of  such  mortgage.  It  is  not 
sufficient  that  he  may  have  secured  the  payment  of  the  purchase 
money.     Moshier  v.  Knox  College,  155 

With  notice  and  as  trustee  for  mortgagor. 
Where,  after  the  execution  of  a  mortgage  for  the  purchase  money  of 
land,  the  mortgagor  conveys  the  land  to  a  third  person  whose  deed 
is  recorded  before  such  mortgage,  if  it  appears  that  such  third  party 
holds  the  title  of  the  land  in  trust  for  the  mortgagor;  or,  if  not  such 
trustee  of  the  title,  that  he  is  a  trustee  of  money  left  in  his  hands  by 
the  mortgagor  on  the  sale  of  the  premises  with  which  to  pay  off  the 
claim  of  the  mortgagee,  in  either  event,  a  decree  of  foreclosure  against 
him  will  not  be  erroneous.     Ibid,  155 

Without  and  with  notice;  rights  of. 
A  purchaser  of  land  without  notice,  actual  or  constructive,  of  a  prior 
mortgage,  will  by  first  recording  his  deed,  acquire  title  free  from  the 
incumbrance  of  the  mortgage.    Dunlap  v.  Wilson,  517 

But  if  the  subsequent  purchaser  has  notice  of  the  existence  of  such  prior 
mortgage,  he  will  take  subject  to  it,  and  will  have  the  right  to  redeem 
the  property.    Ibid,  517 

Bona  fide  purchasers  secure  in  their  title. 

Where  an  agent  redeems  land  of  his  principal  from  a  decree  of  fore- 
closure, paying  his  own  money  therefor  and  taking  a  conveyance  to 
himself,  and  subsequently  sells  and  conveys  the  same  to  innocent 
purchasers,  without  notice  of  the  equities  of  the  principal,  and  who 
pay  a  valuable  consideration  therefor,  they  will  be  secure  in  their 
title.    Dennis  v.  McCagg,  429 

Pendente  lite,  from  mortgagor. 
A  pendente  lite  purchaser  from  a  mortgagor  is,  to  all   intents  and  pur- 
poses, a  party  to  the  decree,    for  the  same  proceedings  may  be  had 
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against  him  that  can  be  had  against  the  mortgagor.  Before  the  act 
of  1861,  relating  to  forcible  entry  and  detainer,  was  passed,  at  the 
time  of  its  passage  and  since,  if  either  the  mortgagor  or  purchaser 
from  him,  who  purchased  during  the  pendency  of  the  suit  or  after 
the  sale  of  the  premises,  refused  to  surrender  the  possession  to  the 
purchaser  under  the  decree,  the  court  on  motion  would  have  power  to 
make  an  order  that  he  deliver  up  the  possession  to  the  purchaser.  If 
it  be  disobeyed,  an  injunction  would  issue,  and  on  proof  of  service 
thereof,  and  continued  refusal,  the  purchaser  might  proceed,  either  by 
attachment  or  by  issuing  a  writ  of  assistance.  Pro  hac  vice  the  pur- 
chaser  is  a  party  to  the  decree.    Jackson  v.  Warren,  331 

See  Recokd  of  Deeds.    Redemption. 


RECEIPTS. 

Open  to  explanation  by  parol  evidence. 
Where  money  was  paid  by  one  person  to  another,  and  the  following 

writing  taken  therefor : 

"Received,  Salem,  Marion  county,  Illinois,  April  20th,  Minerva 
Merrell,  the  sum  of  three  hundred  dollars,  to  be  credited  on  the 
mortgage  notes  of  1ST.  C.  Merrell,  and  if  not  redeemed,  the  above 
amount  is  not  to  be  repaid  to  claimants  of  said  estate.  April  20th, 
1861.  William  White." 

Held,  that  this  instrument  was  not  distinguishable  from  an  ordinary 
receipt  for  money;  that  it  did  not  constitute  a  contract  between  the 
parties," as  it  related  to  the  performance  of  no  act  by  the  parties,  but 
only  limited  the  application  of  the  money;  and,  therefore,  that  parol 
evidence  was  admissible  to  prove  the  objects  for  which  it  was  given, 
as  well  as  the  agreement  of  the  parties  upon  which  the  money  was 
paid.  Had  it  been  regarded  as  a  contract,  however,  so  far  as  it  ope- 
rated as  an  agreement,  it  could  not  have  been  explained,  contradicted 
or  varied  by  parol.     White  v.  Merrell,  511 

Of  common  carrier;  effect  as  evidence. 

A  receipt  given  by  a  railroad  company,  stating  that  certain  goods  were 

received  in  good  order,  is  not  conclusive  upon  the  question,  but  it  is 

competent  to  show  that  they  were  not  in  good  order  when  received. 

III.  Gent.  R.  R.  Go.  v.  Gowles,  116 

Such  a  receipt  is,  however,  sufficient  evidence  to  throw  upon  the  carrier, 
when  sued  for  said  goods,  the  onus  of  showing  they  were  not  in  good 
order.    Ibid,  116 


RECEIVER. 

When  appointed. 

The  power  to  appoint  a  receiver  is  most  usually  called  into  action,  and 
is  limited  to  cases  where  it  is  necessary  either  to  prevent  fraud,  save 
the  subject  of  litigation  from  material  injury,  or  rescue  it  from 
threatened  destruction.    Baker  v.  Backus,  79 

Refusal  of  stockholders  to  pay  assessments,  no  ground  for  appointment  of. 
The  refusal  of  stockholders  of  a  corporation  to  help  the  company,  or  ad- 
vance means  to  relieve  it  from  its  embarrassments,  by  paying  the 
amounts  levied  by  assessment  upon  their  stock,  furnishes  no  ground 
for  interfering  with  the  corporate  property  by  the  appointment  of  a 
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receiver,  since  it  is  in  the  power  of  the  trustees  to  sell  out  the  stock  of 
the  delinquent  holders  as  a  means  of  raising  the  money.     Ibid,        79 
Defined. 

A  receiver  is  defined  to  be  an  indifferent  person  between  the  parties,  ap- 
pointed by  the  court,  and  on  behalf  of  all  parties,  and  not  of  the  com- 
plainant or  one  defendant  only,  to  receive  the  thing  or  property  in 
litigation,  pending  the  suit.     Ibid,  79 

Must  be  disinterested. 
The  receiver  must  be  a  disinterested  person.  Where,  therefore,  the 
receiver  appointed  was  the  secretary  and  treasurer,  and  the  largest 
single  creditor  of  the  company,  whose  property  was  placed  in  his 
hands  as  receiver,  and  was  also  the  legal  adviser  of  the  complainant 
and  framed  the  bill  of  complaint,  as  well  as  the  legal  adviser  of 
the  defendant  company,  it  was  held  that  he  was  disqualified,  and 
should  not  have  been  appointed.     Ibid,  79 

At  what  stage  of  the  proceedings  appointed. 

A  receiver  is  not  usually  appointed,  unless  fraud  is  clearly  proved  by 
affidavit,  or  when  it  is  shown  that  imminent  danger  would  ensue  if 
the  property  is  not  taken  under  the  care  of  the  court,  before  an  answer 
is  put  in.  There  must  be  a  strong  special  ground  to  induce  the  court 
to  interfere  in  this  way  before  an  answer.    Ibid,  79 

When  default  is  entered. 
"When  a  default  is  entered,  the  rule  is,  to  require  affidavit  before  the 
property  shall  be  taken  out  of  the  custody  of  its  true  owners.    Ibid, 

79 

A  suit  must  be  pending;   necessary  parties. 

A  suit  must  be  pending,  save  in  peculiar  cases,  such  as  infancy  or  lunacy, 

before  a  receiver  will  be  appointed;  and  he  whose  property  is  to  be 

taken  from  him,  and  placed  in  the  power  of  a  receiver,  must  be  a 

party  to  the  pending  suit,  so  that  he  may  resist  the  application.    Ibid, 

79 

On  bill  to  dissolve  a  company  claiming  to  be  a  corporation;  corporation  a 
necessary  party. 
Where,  therefore,  a  bill  was  filed  by  a  member  of  an  ice  company  against 
certain  parties  interested  therein,  and  acting  as  a  corporation,  the  bill 
alleging  that  said  company  had  never  existed  as  a  corporation,  but 
was  in  fact  a  general  copartnership,  and  said  company  as  such  was 
not  made  a  party  to  the  suit,  and  no  fraud  was  charged,  nor  imminent 
danger  of  loss  or  injury  to  the  property  shown,  and  said  bill  prayed 
that  the  company  be  decreed  a  partnership,  or  if  declared  a  corpora- 
tion that  it  be  closed  up  and  dissolved,  and  for  the  appointment  of  a 
receiver,  etc.,  it  was  held  that  the  appointment  of  a  receiver,  the  com- 
pany, as  a  corporation,  not  being  a  party  to  the  suit,  was  erroneous; 
and  that  the  court  had  no  jurisdiction  to  deprive  the  company  of  its 
property  and  dissolve  it,  when  the  company  was  not  present  to  defend 
itself.  All  bodies  should  be  allowed  the  privilege  of  being  present 
at  their  own  dissolution.     Ibid,     '  79 


RECORD  OF  DEEDS 

Not  essential  to  pass  title. 

It  is  not  the  recording  of  the  deed  that  passes  title  to  land,  but  it  only 
secures  the  title  from  being  defeated  by  a  subsequent  sale  of  the  land 
to  an  innocent  purchaser.    King  v.  Gilson,  348 
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Priority  as  between  deeds  filed  by  the  same  person  on  the  same  day. 
Where  two  trust  deeds,  executed  by  the  same  grantor  to  the  same  trustee 
and  upon  the  same  premises,  were  given  to  secure  two  series  of 
bonds  to  the  same  obligees,  and  said  trust  deeds  were  delivered  to  the 
recorder  for  record  by  the  same  person  and  upon  the  same  day,  and 
were  filed  and  recorded  in  the  same  order,  the  one  immediately  pre- 
ceding the  other,  no  other  paper  intervening:  Held,  in  a  controversy 
between  different  holders  of  said  bonds  as  to  which  trust  deed  was 
entitled  to  priority,  where  it  was  uncertain  from  the  evidence  which 
deed  was  first  handed  to  the  recorder,  or  whether  any  instructions 
were  given  when  the  deeds  were  left  for  record,  that,  whether  so  or 
not,  under  the  recording  law,  the  deed  first  filed1  and  first  recorded 
was  entitled  to  preference;  and  that  in  the  absence  of  proof  to  the 
contrary  the  presumption  was  that  the  deeds  were  filed  for  record  in 
the  order  in  which  they  were  handed  to  the  recorder,  as  the  law  made 
it  his  duty  to  do,  and  that  upon  this  presumption  the  purchasers  of 
the  several  classes  of  bonds  had  a  right  to  act.    Brookfield  v.  Goodrich, 

363 

Who  are  purchasers  within  recording  law. 
Held,  also,  that  in  such  a  case,  the  trustee  was  not  the  true  purchaser  to 
be  protected  by  the  recording  laws,  but  that  the  purchasers  of  the 
bonds  were  the  true  purchasers.     Ibid,  363 

T^i/rchaser  must  be  governed  by  the  record. 

The  purchaser  of  bonds,  secured  by  trust  deed,  has  no  right  to  rely  upon 
the  statement  of  the  seller,  that  they  are  secured  by  a  first  lien,  but 
must  be  governed  by  the  record.    Ibid,  363 


RECOUPMENT. 
See  Springdale  Gem.  Ass.  v.  Smith,  252 


REDEMPTION. 

Right  of  subsequent  purchaser,  how  barred. 
A  subsequent  purchaser  of  land  with  notice  of  a  prior  mortgage,  and 
his  grantees,  can  only  be  deprived  of  the  right  to  redeem  therefrom, 
by  foreclosure,  or  its  bar  in  some  of  the  modes  known  to  law.      Dun- 
lap  v.  Wilson,  517 

Not  affected  by  decree  unless  he  is  a  party. 
The  equity  of  redemption  of  a  subsequent  purchaser  of  land  subject  to 
a  mortgage  will  not  be  barred  by  a  decree  of  foreclosure  in  a  suit  to 
which  he  is  not  a  party.     Ibid,  517 

Not  to  be  cut  off  by  decree  canceling  deed  on  a  bill  to  quiet  title. 
The  purchaser  of  land  at  a  sale  under  the  foreclosure  of  a  prior  unre- 
corded mortgage,  to  which  a  subsequent  purchaser  and  his  granteet 
are  not  parties,  will  have  no  right  upon  a  bill  filed  by  him  to  quie 
his  title,  and  have  their  deeds  declared  void  and  canceled,  thereby  de" 
priving  said  grantee  of  his  right  to  redeem,  even  though  such  pur- 
chaser took  with  notice,  and  his  grantee  is  a  volunteer.    Ibid,        517 

See  Mortgage. 
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RELEASE  OF  ERRORS. 

Variance. 
A  variance  between  the  sum  declared  for  and  that  stated  in  the  promis- 
sory note  declared  upon,  warrant  of  attorney,  cognovit  and  judgment 
by  confession,  is  such  an  error  as  is  released  by  a  cognovit  containing 
a  release  of  all  errors  intervening  the  entering  up  of  the  judgment. 
Roll  v,  JoneSy  39 

Where  note  is  payable  on  demand,  etc. 
So,  where  the  note  upon  which  judgment  is  entered  by  confession  is  pay- 
able on  demand,  if  a  demand  is  necessary  before  the  entry  of  judg- 
ment, it  is  waived  by  such  a  cognovit.     Ibid,  39 

No  plea  of  release  necessary. 

Where  the  cognovit,  filed  by  virtue  of  a  warrant  of  attorney,  releases 

all  errors  that  may  intervene  the  entering  up  of  the  judgment,  the 

confession  of  the  judgment  is  of  itself  an  operative  release,  effectual 

for  all  purposes,  and  no  formal  plea  of  release  is  necessary.    Ibid,  39 


RELIGIOUS  CORPORATIONS. 

Title  to  realty  held  in  trust. 
The  title  to  a  lot  of  ground  conveyed  to  the  trustees  of  a  religious  soci- 
ety, and  to  their  successors  in  office,  becomes  by  the  election,  which 
organizes  the  corporation,  vested  in  the  trustees  and  their  successors 
for  the  use  of  the  trust,  as  completely  as  if  the  use  had  been  declared 
by  deed.    Brunnenmeyer  v.  Buhre.,  183 

Eights  of  members. 

The  trustees  are  seized  for  the  use  of  the  body ;  and  each  member  of  the 

church  becomes  entitled  to  a  beneficial  interest  in  the  property  of  the 

church,  so  long  as  his  or  her  connection  or  membership  continues. 

Ibid,     '  183 

Trustees  no  power  to  pervert. 
The  trustees  chosen  by  the  organization  are  for  convenience  vested  with 
the  legal  title  for  its  control  and  management,  in  its  enjoyment  by  the 
body.  They  have  no  power  to  pervert  it,  or  prevent  it  from  being 
used  for  the  purposes  of  its  original  design.  Their  power  is  neither 
arbitrary  nor  discretionary,  but  subordinate  to  the  customs  and  rules 
of  the  organization.    Ibid,  183 

Limit  upon  authority  of  majority. 

It  seems  that  a  majority  of  the  members  of  a  church  can  not  control  the 
action  of  the  trustees  of  an  incorporated  religious  society  respecting 
realty  held  by  them,  against  the  usages  and  regulations  of  'he  church. 
Ibid,  183 


ry  power  of  equity. 

Whenever  the  trustees  of  an  incorporated  religious  society  perform  any 
act  which  obstructs  the  enjoyment  of  the  property  for  the  purposes 
and  in  the  mode  authorized  by  the  usages  of  the  church  as  an  organ- 
ized body,  they  are  guilty  of  a  violation  of  the  trust,  warranting  eq  un- 
able interference,  a  trust  of  this  character  not  being  distinguishable 
in  this  respect  from  any  other  trust  over  which  courts  of  chancery 
exercise  a  supervisory  power.    Ibid,  183 
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Nor  does  it  oust  the  jurisdiction  of  a  court  of  equity  over  such  trust,  that 
a  mandamus  might  lie,  or  that  the  statute  has  authorized  the  members 
of  the  church  to  remove  the  trustees  and  to  elect  others.     Ibid,     183 

By  injunction. 

Where,  therefore,  the  trustees  of  an  incorporated  religious  society,  in 
pursuance  of  a  vote  of  a  minority  of  the  members  (at  a  meeting  of 
which  no  general  notice  appeared  to  have  been  given),  accepting  the 
resignation  of  the  minister  and  instructing  the  church  to  be  closed, 
such  vote  being  had  some  days  after  the  withdrawal  of  such  resigna- 
tion had  been  accepted,  at  a  meeting  regularly  called,  of  the  majority 
of  the  members,  proceeded  to  close  the  church  edifice  against  the 
minister  and  those  disposed  to  attend  his  ministrations,  it  was  held, 
tha*  this  was  a  perversion  of  the  property  by  the  trustees  from  its 
or.ginal  use,  and  warranted  equitable  relief  by  injunction.    Ibid,  183 

Injunction  to  restrain  a  continuing  injury. 

The  act  of  closing  the  church,  in  such  case,  being  a  continuing  act, 
designed  to  operate  upon  the  complainants,  to  deprive  them  of  their 
rights  in  the  future  as  well  as  in  the  past,  and  to  prevent  them  from 
entering  the  church  for  the  purpose  of  engaging  in  worship,  to  pre- 
vent this  continuing  injury  and  deprivation  of  right,  it  was  held,  that 
the  court  could  grant  preventive  relief  to  the  same  extent  that  it 
could  to  prevent  a  single  injurious  act,  and  that  it  was  no  objection 
that  the  act  complained  of  was  already  performed.     Ibid,  183 


REPLEVIN. 
See  Deeds. 

ROADS. 

Effect  of  survey  and  platting. 
The  survey  and  platting  of  a  road  by  the  county  surveyor  under  the  or- 
der of  the  highway  commissioners  for  that  purpose,  not  being  a  pro 
ceeding  to  establish  a  road,  but  only  to  ascertain  the  courses  and  dis- 
tances of  one  claimed  to  be  already  established,  does  not  establish 
such  road  as  a  public  highway,  but  leaves  the  proof  of  its  existence 
precisely  as  it  was  before.     Gentleman  v.  Soule,  271 

See  Estoppel.    Dedication.    Prescription. 


SALES. 

Of  chattels,  to  which  vendor  has  no  title. 
The  general  rule  of  law  is,  that  no  man  can,  by  his  sale,  transfer  to  an- 
other the  right  of  ownership  in  a  thing  wherein  he  himself  has  not 
the  right  of  property,2  except,  and  this  for  the  sake  of  sustaining  the 
currency,  in  the  instances  of  cash,  bank  bills,  checks,  and  notes  pay- 
able to  bearer  or  transferable  by  delivery  in  the  ordinary  course  of 
business,  to  a  person  taking  them,  bona  fide,  and  paying  value  for  them. 
Fawcett  v.  Osborn,  411 

In  market  overt. 
The  otlier  exception,  of  title  acquired  by  sale  in  market  overt,  of  stolen 
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property,  though  recognized  in  England,  has  been  uniformly  held  to 
have  no  force  in  this  country.    Ibid,  411 

Where,  therefore,  a  purchase  is  made  of  goods  in  the  ordinary  way,  in  a 
commercial  city,  in  open  market,  to  which  the  vendor  has  no  title, 
and  of  which  he  has  a  mere  naked  possession,  furtively  obtained 
through  a  breach  of  trust,  under  circumstances  which  would  convict 
him  of  embezzlement,  and  without  any  other  indicium  of  title  what- 
ever,  the  vendee  will  acquire  no  title  as  against  the  true  owner.   Ibid, 

411 
Where  vendor's  possession  is  acquired  through  a  fraudulent  sale. ' 
Possession  of  personal  property  is  one  indicium  of  ownership,  and  is 
prima  facie  evidence  of  title  to  the  thing.  The  bare  possession  of 
goods  is  a  strong  inducement  to  believe  that  the  possessor  is  the  true 
owner,  and  when  to  that  is  added  proof  of  an  actual  sale  and  delivery 
to  him  by  the  real  owner,  though  by  fraudulent  pretenses,  a  subse 
quent  sale  by  such  purchaser  to  a  bona  fide  purchaser,  without  notice 
of  any  fraud  in  the  alleged  sale  and  delivery  to  his  vendor,  has  been 
held  to  confer  title  upon  such  subsequent  bona  fide  purchaser.    Ibid, 

411 
Maxim  criticised. 

The  maxim  of  "he  who  trusts  most  shall  lose  most,"  held  to  apply  in 
such  cases,  may  be  open  to  some  just  criticism.  There  being,  upon  the 
sale  of  personal  property,  an  implied  warranty  of  title,  the  vendee  has 
his  action  against  the  vendor,  if  his  title  proves  deficient.  The  buyer 
must  then  take  care  that  he  is  not  deceived  by  dealing  for  a  pretended 
title,  or  that  his  vendor  is  able  to  respond  in  damages  for  any  loss 
which  may  happen  to  the  vendee.    Ibid,  411 

Delivery  of  possession  and  documents  of  title. 
The  doctrine  is,  that  if  the  real  owner  of  goods  suffer  the  vendor  to  have 
possession  of  his  property,  and  also  delivers  to  him  documentary  evi- 
dence of  title,  and  thus,  by  this  possession  and  the  documents  with 
which  he  endows  him,  enables  him  to  hold  himself  out  to  the  world 
as  the  true  owner,  if  any  loss  happens,  he  who  has  thus  clothed  the 
vendor  with  the  power  to  deceive  ought  to  bear  the  loss. 

But  where  the  vendor  has  but  a  naked  possession,  this  cannot  pre- 
vail against  the  right  of  the  true  owner,  who  is  entitled  to  follow  his, 
property  and  reclaim  it  wherever  found.    Ibid,  411 

Where  F.,  I.  &  Co.,  of  the  city  of  New  York,  intrusted  to  W.  H.  &  F.  S.« 
the  owners  of  a  tannery  in  another  county,  a  large  quantity  of  hides 
to  be  tanned  at  a  certain  price  per  pound,  to  be  paid  by  F.,  I.  &  Co., 
and  on  a  sale  of  the  leather  by  F.,  I.  &  Co.,  after  deducting  all  charges 
against  it,  the  profits  or  loss  was  to  be  divided  between  the  parties, 
the  hides,  when  tanned  to  be  delivered  to  F.,  I.  &  Co.,  at  a  dock  in 
New  York  City;  and  while  the  leather  so  manufactured  from  the 
hides  of  F.,  I.  &  Co.  was  in  the  possession  of  W.  H.  &  F.  S.,  one  of 
the  members  of  the  latter  firm,  under  an  assumed  name,  furtively, 
and  without  the  knowledge  or  consent  of  F.,  I.  &  Co.,  shipped  a  large 
quantity  thereof  to  Chicago,  and  there,  through  an  agent,  also  acting 
under  an  assumed  name,  sold  the  same  to  defendants,  who  bought  in 
good  faith,  in  the  regular  course  of  business,  paying  a  full  price  in 
open  market,  and  with  no  knowledge  of  a  want  of  title  in  their  vendor, 
it  was  held  that  the  defendants  acquired  no  title  as  against  F.,  I.  &  Co. 
Ibid,  411 

Under  void  fee  bill. 
Where  a  sale  of  land  is  made  under  a  fee  bill  issued  for  costs  made  by 
the  plaintiff,  and  for  which  he  has  recovered  a  judgment  against  the 
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defendant,  such  sale,  being  made  under  void  process,  will  be  void. 

Neal  v.  Blanchard,  503 

Master's  sale;  practice,  and  rights  of  purchaser  at. 

In  England  the  practice  is  to  keep  the  bidding  open  at  a  master's  sale, 
so  that  any  person  may  advance  a  bid  received  by  the  master,  which 
he  reports  to  the  court,  so  until  a  final  confirmation  of  the  sale,  no 
one  can  be  considered  a  purchaser,  but  a  mere  bidder;  but  under  our 
practice  at  such  sales,  a  valid  and  binding  contract  of  sale  is  made 
when  the  hammer  falls.  In  the  absence  of  fraud,  mistake  or  some 
illegal  practices,3  the  purchaser  is  entitled  to  a  deed  on  the  payment 
of  the  money.1  A  person  holding  such  a  deed  is  prima  facie  the 
legal  owner  of  the  land  described  in  it,  at  any  rate  he  holds  evidence 
sufficient  to  adjudge  him  a  purchaser,  within  the  meaning  of  the  act 
of  1861  extending  the  remedy  by  forcible  entry  and  detainer.  Jack- 
son v.  Warren,  331 

Power  of  sale;  must  be  exercised  fairly. 

Sales  under  power  contained  in  a  mortgage  will  be  held  subject  to  the 
strictest  scrutiny,  and  will  be  set  aside  for  any  appearance  of  unfair- 
ness.1 The  fact  of  putting  subsequent  incumbrancers  to  defend  a 
bill  to  foreclose  the  mortgage  tends  to  lull  them  to  security  against 
any  proceeding  to  sell  the  premises  under  the  power  of  sale  pending 
the  bill,  and  is  a  practice  which  will  not  be  sanctioned.  Hurd  v. 
Case,  45 

Under  power  in  mortgage;  who  may  purchase. 
A  mortgagee  may  not  become  a  purchaser  under  a  sale  made  in  pursu- 
ance of  a  power  contained  in  the  mortgage.    Mapps  v.  Sharpe,        13 

Where  a  note  secured  by  mortgage  is  transferred  to  a  firm  by  the  payee, 
who  is  a  member  thereof,  no  member  of  the  firm  may  become  a  pur- 
chaser at  the  sale  under  the  power  therein  contained,  and  an  attempt 
so  to  purchase  will  not  foreclose  the  equity  of  redemption.    Ibid,    13 


SETOFF. 

Only  legal  demands  the  subject  of. 

Though  mutual  demands  may  be  set  off",  and  damages  growing  out  of  the 
same  transaction  may  be  recouped,  they  can  only  be  set  off  or  re- 
couped where  demands  legally  exist.    Chicago  S.  Dock  Co.  v.  Dunlap, 

208 

"Where,  therefore,  defendants,  with  the  knowledge  and  consent  of  plaint- 
iff, occupied  certain  lots  of  the  plaintiff,  and  excavated  the  plaintiffs 
canal  lying  alongside,  thereby  benefiting  the  plaintiff,  and  used  the 
clay  taken  therefrom  in  the  manufacture  of  brick,  and  there  was  on 
special  agreement  as  to  the  terms  upon  which  the  defendants  should 
use  and  occupy  said  lots,  and  they  were  not  employed  or  requested 
by  plaintiff  to  make  such  excavations,  it  was  held  that  when  sued  for 
the  use  and  occupation  of  said  lots,  they  could  not  set  off  the  value  of 
said  labor  in  making  excavations.     Ibid,  208 

Of  individual  claim  of  one  of  several  defendants  sued  jointly. 

Under  the  English  statute  of  setoff",  demands  to  be  set  off"  must  be  mutual 
and  due  in  the  same  right ;  but  where  there  is  an  express  agreement  to 
that  effect,  one  defendant  in  a  suit  against  him  and  others  jointly, 
may  set  off  his  individual  claim.    Heckenkemper  v.  Dingwehrs,      538 
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Our  statute  is  more  comprehensive  than  the  English  statute,  embracing 
claims  and  demands  of  any  description  as  subjects  of  setoff;  at  the 
same  time,  the  Supreme  Court  of  this  state  has  held  that  an  individual 
demand  cannot  be  set  off  against  a  joint  demand  in  a  joint  action. 
Ibid,  538 


See  Pleading. 


SPECIAL  ASSESSMENTS. 

Scope  of  the  act  of  1861,  amending  the  charter  of  Chicago. 

Section  28  of  the  act  of  February  18,  1861  (Private  Laws,  1861,  127), 
amendatory  of  the  charter  of  the  city  of  Chicago,  and  providing  that 
if  the  damage  to  any  person,  by  reason  of  any  public  improvement, 
be  greater  than  the  benefit  received,  or  if  the  benefit  be  greater  than 
the  damage,  in  either  case  the  commissioners  shall  strike  a  balance 
and  carry  the  difference  forward  to  another  column,  so  that  the  as 
sessment  roll  may  show  what  amount  is  to  be  received  or  paid  by 
such  owners  respectively,  and  the  difference  only,  in  any  case,  shall 
be  collectable  of  them,  or  paid  to  them,  extends  to  all  public  im- 
provements originated  and  carried  on  to  completion  by  means  of 
assessments,  and  embraces  as  well  the  taking  of  private  pro  perty  for 
public  grounds,  streets  and  alleys,  as  their  improvement  after  they 
have  been  established.  Benefits  and  damages  under  said  section  are 
not  limited  to  assessments  for  opening  streets  and  alleys,  as  was  the 
case  with  the  class  of  improvements  specified  in  chapter  6  of  the 
charter  of  1851.    Chicago  v.  Wright,  192 

Assessment  roll  under  said  act. 
"Where,  upon  application  for  judgment  against  certain  lots  specially  as- 
sessed  to  defray  the  expenses  of  curbing,  paving,  macadamizing,  etc., 
certain  streets  in  Chicago,  it  was  objected  that  the  assessment  roll 
was  defective  in  not  showing  damages  as  well  as  benefits  to  property 
owners,  and  because  no  balance  was  struck  and  carried  forward  on 
said  roll,  as  required  by  section  28  of  the  act  of  1861  (Priv.  Laws, 
1861,  127),  there  being  no  column  for  damages,  and  none  for  the  bal- 
ances  between  benefits  and  damages,  it  was  held,  that  judgment 
against  the  lots  was  properly  refused.     Ibid,  192 

Summary  proceedings,  and  to  be  strictly  pursued. 

Summary  proceedings  by  special  assessment,  by  which  a  man's  prop- 
erty may  be  taken  from  him  without  his  consent,  and  where  there  is 
no  personal  service  of  process,  must  be  strictly  pursued;  and  this 
must  be  shown  on  the  face  of  the  proceedings.    Ibid,  192 

Objections  to  roll;  when  they  may  be  taken. 

The  objection  to  a  special  assessment  roll,  that  it  does  not  show  dam- 
ages as  well  as  benefits,  and  the  differences  between  them,  since  it 
goes  to  the  origin  of  the  proceedings,  may  be  taken  before  the  court 
when  judgment  is  applied  for,  notwithstanding  the  property  owner 
failed  to  appear  and  make  it  before  the  common  council  when  the 
assessment  was  confirmed.     Ibid,  192 

All  defects  appearing  on  the  face  of  the  proceedings,  which  go  to  show 

the  requirements  of  the  law  have  not  been  observed,  and  therefore 

that  the  court  had  no  legal  right  to  render  the  judgment,  can  be 

urged  on  appeal  or  error.    Ibid,  193 
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SPECIFIC  PERFORMANCE. 

In  favor  of  grantee  of  the  obligee  in  a  title  bond. 

Where  the  grantee  by  a  deed  from  the  obligee  in  a  bond  for  a  conveyance 
on  condition  of  making  certain  payments,  in  the  payment  of  which 
default  has  been  made,  desires  to  perform  the  contract  by  paying  the 
balance  of  the  purchase  mone3r,  he  may  do  so,  and  on  a  proper  case 
made,  chancery  will,  as  it  seems,  decree  the  title  to  him  as  against  the 
grantee,  after  default  so  made  in  payment,  of  the  premises  from  the 
original  obligor;  and  the  case  of  the  complainant  in  chancery  will 
not,  as  it  seems,  be  weakened  by  his  being  out  of  posssession  pen- 
dente lite.     Bean  v.  Comstock,  173 

To  enforce  payment  of  purchase  money. 

When  the  purchase  money  of  land  has  not  been  paid,  the  vendor  may 
file  his  bill  for  a  specific  performance  to  coerce  the  payment  of 
the  money,  and  to  subject  the  land  to  sale  for  satisfaction,  although 
an  action  at  law  would  lie  upon  the  note.  And  the  personal  repre- 
sentatives of  the  vendor  may  proceed  in  the  same  manner.  Burger  v. 
Potter,  66 

Where  there  has  been  a  subsequent  new  agreement  between  the  parties. 
Where  a  party  contracts  in  writing  to  sell  to  another,  land  of  which  he 
has  not  the  title,  but  only  an  agreement  for  a  conveyance,  and  subse- 
quently another  understanding  is  had  between  the  parties  by  which 
the  vendee  is  to  take  a  conveyance  for  a  less  quantity  directly  from 
the  holder  of  the  title;  if  the  holder  of  the  title  refuses  to  convey,  the 
vendee  may  insist  upon  the  performance  of  the  original  contract,  and 
is  not  bound  to  take  a  conveyance  from  his  vendor  of  a  less  quantity 
than  originally  agreed  upon;  and  upon  tendering  the  money  pay- 
ment and  mortgage  provided  for  in  such  original  contract,  he  will  be 
entitled  to  a  decree  for  a  specifie  performance.    Merkle  v.  Wehrheim, 

534 

Consideration. 
In  such  case,  even  though  the  vendee,  after  the  refusal  of  the  holder  of 
the  title  to  convey  to  him,  consents  to  receive  a  deed  from  the  original 
vendor  for  such  smaller  quantity  of  land,  still,  where  no  considera- 
tion passes,  it  will  not  be  binding  upon  the  vendee  until  consum- 
mated, and  will  not  afford  a  bar  to  a  specific  performance.     Ibid,  534 


STATUTES. 

Construction  of  where  foreign  statutes  are  adopted. 
This  State,  having  adopted  the  substance  of  the  British  acts  relating  to 
habeas  corpus,  in  its  statute  on  the  subject,  the  courts  of  this  State 
may  reasonably  look  to  the  English  courts  for  the  practice  that  has 
obtained  under  the  common  law  and  English  enactments,  as  it  is 
only  reasonable  to  suppose  that  the  legislature  of  this  State  designed 
to  adopt  the  practice,  so  far  as  it  is  adapted  to  our  circumstances,  as 
well  as  the  provisions  of  the  law  itself.    Hammond  v.  The  People,  448 

Construction  of  amendatory  acts. 
To  understand  an  act  purporting  in  the  title  to  be  amendatory  of  another 
act,  the  court  must  know  what  the  act  to  be  amended  was ;  for  wh  at 
cases  it  provided ;  what  was  the  defect  in  it.  and  how  reached  by  the 
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amendatory  act;  what  was  the  mischief,  and  what  the  remedy  pro 
posed.    Jackson  v.  Warren,  331 

Remedial  statutes. 
Remedial  statutes  should  have  a  liberal  exposition,  in  order  that  the 
remedy  provided  by  them  may  be  advanced,  not  crippled.    Ibid,  331 


STATUTE  OF  LIMITATIONS. 

New  promise;  partial  payments. 

Where  a  partial  payment  is  made  upon  a  promissory  note  by  the  maker, 

•     the  law  implies  therefrom  a  new  promise  to  pay  the  note;  and  if 

made  within  the  period  of  limitation  prior  to  the  commencement  of 

the  action,  it  will  be  sufficient  to  take  the  case  out  of  the  statute. 

Lowery  v.  Gear,  383 

This  new  promise,  however,  can  only  be  implied  from  the  fact  of  a  par- 
tial payment,  where  the  party  designedly  makes  a  payment  upon  the 
note.  There  must  be  an  actual,  affirmative  intention  to  make  a  pay- 
ment on  the  note,  before  such  promise  can  be  inferred.     Ibid,        383 

It  is  a  general  rule,  no  doubt,  that  where  a  debtor  makes  a  payment 
without  designating  to  which  of  several  claims  it  shall  apply,  the 
creditor  may  apply  it  to  which  he  pleases,  but  this  cannot  authorize 
the  holder  of  a  note  to  so  apply  it  as  to  bind  the  maker  by  an  implied 
new  promise,  without  an  actual  intention  on  the  part  of  the  maker 
to  make  such  a  promise,  that  being  a  matter  in  which  he  must  have 
had  an  affirmative  intention  before  he  can  be  bound.     Ibid,  383 

If  he  had  no  thought  or  intention  one  way  or  the  other,  even  then,  he 
cannot  be  held  to  have  made  a  new  promise,  for  to  do  that,  he  must 
have  had  an  affirmative  intention     Ibid,  383 

Where  indorsements  of  payments  are  made  upon  a  promissory  note  by 
the  payee  and  holder  thereof,  in  the  absence  of  the  maker,  the  in- 
dorsements of  themselves  cannot,  without  evidence  of  authority  from 
the  maker  independent  thereof,  impose  upon  such  maker  the  obliga- 
tion of  a  new  promise.  The  holder  cannot  by  his  own  act  make  a 
promise  in  his  own  favor  which  will  bind  the  maker.     Ibid,  383 

Proceedings  to  hold  stockholders  individually  liable. 
It  seems  that  in  proceedings  to  hold  the  stockholders  of  a  corporation, 
organized  under  the  general  act  of  February  10,  1849,  individually 
liable,  the  bar  of  five  years,  interposed  by  the  general  law  would,  by 
the  provisions  of  said  act  of  1849,  be  rendered  inapplicable,  and  that 
the  time  of  the  continuance  of  his  liability,  as  stockholder,  wou'Vi  be 
that  prescribed  in  the  act  of  1849 ;  and  therefore  that  a  plea  by  a  stock- 
holder, who  had  ceased  to  be  such,  that  the  cause  of  action  did  not 
accrue  within  two  years  after  he  had  ceased  to  be  a  stockholder, 
would  be  a  good  plea,  and,  if  proved,  would  discharge  him  from  lia- 
bility.   Baker  v.  Backus,  79 


SURETY. 

Fact  of  suretyship  may  be  proved  by  parol. 
To  enable  a  surety  to  interpose  the  defense  to  a  promissory  note,  that  the 
payee,  after  notice  to  put  the  same  in  suit,  given  under  the  statute 
(Rev.  Stat.  1845,  p.  493,  sec.  1),  failed  to  do  so  within  a  reasonable 
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time  thereafter,  etc.,  it  is  not  necessary  that  his  name  should  appear 
upon  the  note  as  surety;  but  he  may  prove  by  parol  that  he  signed 
-the  note  as  surety  only.     Ward  v.  Stout,  399 

So,  also,  where  the  fact  of  suretyship  was  known  to  the  payee,  and  the 
surety  seeks  to  interpose  the  defense  to  the  note,  that  further  time  for 
payment  beyond  the  maturity  of  the  note  has  been  given  by  the  payee 
to  the  maker,  without  the  surety's  knowledge  and  consent.    Ibid,  8U9 

Not  a  violation,  of  the  rule  as  to  varying  written  instruments  by  parol 
Such  proof  does  no  violence  to  the  rule,  that  a  written  instrument  can 
not  be  varied  by  parol,  for  it  does  not  affect  the  terms  of  the  con- 
tract, but  establishes  a  collateral  fact  merely,  and  rebuts  a  presump- 
tion.    Ibid,  399 

Presumption  that  payee  knows  the  relation  of  the  parties. 

Where  one  of  the  makers  of  a  promissory  note  is  a  surety,  and  the  note 

remains  with  the  original  payee,  he  is  presumed  to  know  the  relation 

the  parties  to  the  note  sustain  to  each  other,  and  accepts  the  note  with 

that  knowledge.    Ibid,  399 

Notice  to  sue;  and  how  pleaded. 
Under  the  statute  (Rev.  Stat.  1845,  p.  493,  sec.  1),  making  it  a  defense  to 
the  surety,  if  the  creditor  after  notice  to  put  the  demand  in  suit  fails 
to  do  so  within  a  reasonable  time,  etc.,  the  notice  to  sue  must  be  in 
writing,  as  required  by  the  statute;  and  a  plea  setting  up  that  de- 
fense, which  does  not  aver  that  such  notice  was  in  writing,  will  be 
bad  on  demurrer.     Ibid,  399 

Extension,  when  discharges  surety. 
When  the  payee  of  a  note,  without  the  knowledge  and  consent  of  the 
surety,  gives  time  or  forbearance  to  the  principal  debtor,  by  a  prom- 
ise binding  in  law,  the  surety  is  discharged.    Ibid,  399 

And  this  is  so  though  it  does  not  appear  by  the  note  itself,  that  he  signed 
as  surety,  if  he  was  such,  and  the  fact  of  suretyship  was  known  to  the 
payee  at  the  time  of  the  execution  of  the  note.    Ibid,  399 


TAX  TITLE. 

Purchase  by  agent,  when  inures  to  principal. 
Where  a  party  is  agent  for  another  in  the  payment  of  taxes  upon  his 
land,  and  having  money  in  his  hands  belonging  to  his  principal,  suf- 
fers his  land  to  be  sold  for  taxes,  and  himself  becomes  the  purchaser,' 
such  purchase  inures  to  the  benefit  of  his  principal,  and  he  will  hold 
the  title  as  his  trustee  and  may  be  compelled  to  reconvey  the  same. 
Barton  v.  Moss,  50 


TERMS  OF  COURT. 

Vacation  and  trial  terms  in  Will  circuit. 
Under  the  statute  (Sess.  Laws,  1859-60),  declaring  the  first  week  of  each 
term  of  Will  circuit  court  to  be  a  vacation  term,  to  make  up  issues, 
and  the  remainder  as  a  trial  term,  and  the  statute  (Sess.  L^ws,  1853, 
172,  sec.  4),  providing  that  when  the  issue  is  formed  at  a  vacation  term, 
the  parties  shall  determine  whether  the  cause  shall  be  tried  by  a  jury, 
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or  by  the  court  without  a  jury,  where  the  issue  is  made  up  during 
the  first  week  of  the  term,  but  no  agreement  is  made  as  to  the  mode  of 
trial,  the  cause  will  stand  for  trial  by  jury  at  the  trial  term  immedi- 
ately ensuing.    Osgood  v.  McGonnell,  74 


TRESPASS. 

Quare  clausum  /regit;  possession. 
In  the  action  of  trespass  quare  clausum /regit,  the  plaintiff  must  have  the 
actual,  or  constructive  possession  of  the  locus  in  quo.    Bean  v.  Corn- 
stock,  173 

Parties  plaintiff  in. 
The  gist  of  the  action  is  the  injury  to  the  possession.    If  the  premises  are 
actually  occupied,  the  action  must  be  brought  by  the  party  in  pos- 
session; if  they  are  vacant  and  unoccupied,  the  party  having  the  le- 
gal title  has  the  right  of  possession,  and  must  bring  the  action.    Ibid, 

173 
What  a  sufficient  possession. 

Where  the  owner  in  fee  of  the  locus  in  quo  gave  a  bond  to  convey  the  same 
to  another  upon  certain  payments  being  made,  which  were  not  made, 
and  the  obligee,  by  warranty  deed,  conveyed  the  premises  to  the 
plaintiff,  subject  to  said  bond,  who,  although  never  in  the  actual  oc- 
cupaucy  himself,  put  a  tenant  therein,  who,  upon  removing,  delivered 
the  key  to  plaintiff's  agent,  leaving  the  premises  vacant  and  un- 
occupied, with  the  door  unlocked,  and  a  grantee  of  the  original  own- 
er in  fee,  while  the  premises  were  thus  vacant,  entered  into  posses- 
sion of  the  premises:  Held,  that  the  plaintiff  had  not  such  an  actual 
possession  as  to  support  an  action  of  trespass  quare  clausum  /regit  by 
him  for  such  entry  by  the  owner  of  the  fee;  although,  as  against 
strangers,  having  no  claim  or  color  of  title,  such  facts  might  be  a 
sufficient  possession  to  maintain  the  action.     Ibid,  173 

Title  may  not  come  in  question. 

Trespass  being  a  possessory  action,  it  is  hot  at  all  necessary  that  the 
right  should  come  in  question.  But  if  it  does  come  in  question,  as 
in"  this  case,  by  plea  of  liberum  tenementum,  and  the  defendant  shows 
that  he  owns  the  premises  in  fee,  he  can  not  for  a  peaceable  entry,  be 
rendered  responsible  to  a  person  having  neither  a  right  to  the  property 
nor  to  the  possession,  but  only  a  naked  possession.    Ibid,  173 


TRUSTEES. 

Dealing  with,  matter  o/  the  trust,  etc. 
Trustees  and  others,  sustaining  a  fiduciary  and  confidential  relation, 
can  not  deal  on  their  own  account  with  the  thing  or  the  persons  fall- 
ing within  that  trust  or  relationsnip.  This  rule  is  applied  to  all  per 
sons  in  whom  there  is  a  trust  and  confidence  reposed,  which  would- 
bring  in  conflict  the  interest  of  the  trustee  and  cestui  que  trust.  Den- 
nis v.  McCagg,  429 

USAGE. 

When  admissible  to  show  intention  o/ parties. 
Proof  of  usage  can  only  be  received  to  show  the  intention  or  understand- 
ing of  the  parties,  in  the  absence  of  a  special  agreement.    Fay  v. 
Strawn,  295 
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Parties  may  exclude  operation  of,  from  their  contracts. 
Although  a  custom  may  exist  in  relation  to  the  subject  matter  of  a  con- 
tract,  the  parties  may,  if  they  see  fit,  so  contract  as  to  exclude  the  op- 
eration  of  such  custom.    Deshler  v.  Beers,  36& 

Where,  therefore,  there  was  evidence  tending  to  establish  the  existence 
of  a  usage  among  commission  merchants  at  Buffalo,  New  York,  by 
which  where  a  sale  of  produce  was  made  for  cash  on  delivery,  the 
purchaser  was  entitled  to  three  days  within  which  to  make  payment; 
and  it  appeared  that  the  order  given  to  the  purchaser,  for  the  delivery 
of  the  corn,  contained  this  reservation:  "  Subject  to  my  order  until 
paid  for,"  and  that  the  entry  made  upon  the  books  of  the  commission 
merchant  noted  it  as  a  sale  for  cash,  and  not  a  sale  on  the  usual  terms; 
and  it  also  appeared  that  before  the  expiration  of  the  three  days,  the 
corn  not  having  been  paid  for,  said  commission  merchant  instituted 
legal  proceedings  to  recover  possession  of  said  corn  from  the  vendee, 
it  was  held,  in  an  action  between  said  commission  merchant  and  his 
consignor,  that  the  said  contract  of  sale  was  not  made  with  reference 
to  said  custom  or  usage.    Ibid,  368 


USURY. 

Rule  in  equity. 
Although  the  requirements  of  the  statute  are,  that  where  usury  is  re- 
served, the  creditor  shall  forfeit  the  whole  interest  taken  or  reserved, 
and  only  be  allowed  to  recover  the  principal  sum,  yet,  in  equity  the 
rule  is,  that  when  usury  is  relied  upon  as  a  ground  of  relief,  the  ex- 
cess only  above  the  legal  rate  will  be  relieved  against,  as  he  who 
seeks  equity  must  do  equity.     Mapps  v.  Sharpe,  13 


VENDOR  AND  PURCHASER. 

Title  Bond;  when  confers  no  right  to  possession. 
The  grantee  by  deed  from  the  obligee  of  a  bond  for  a  conveyance  on  con- 
dition of  making  certain  payments,  in  the  payment  of  which  default 
has  been  made  —  such  bond  being  an  executory  contract  —  has  no  right 
to  enter  upon  the  premises,  after  they  are  abandoned  by  the  obli- 
gee. The  most  that  can  be  implied  by  such  a  contract  is" a  permis- 
sion to  enter,  while  the  conditions  are  maturing,  as  a  tenant  at  will, 
and  occupy  as  such ; 1  and  when  the  obligee  abandons  the  premises, 
having  made  default,  this  implied  permission  to  occupy  expires,  and 
cannot  be  by  him  transferred  to  his  grantee,  who  acquries  by  his 
deed  only  the  right  to  pay  the  money  due  and  demand  a  deed.  Dean 
v.  Comstock,  173 

Rescission  of  and  recovery  of  possession. 

Where  the  obligee  in  a  bond  for  title,  or  his  grantee,  does  not  comply 
with  the  terms  of  purchase,  the  obligor  may  treat  the  contract  as  re- 
scinded, and  regain  possession  by  an  action  of  ejectment,  or  by 
peaceable  entry,  if  the  premises  are  abandoned  and  vacant.     Ibid, 

178 
No  demand  or  notice  necessary. 
And  no  demand  of  possession  or  notice  to  quit  would  be  necessary,  ba 
fore  bringing  ejectment.     Ibid,  173 
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VENDOR'S  LIEN. 

Not  assignable. , 

The  law  does  not  authorize  the  assignment  or  transfer  of  a  vendor's  lien 
to  the  purchaser  of  the  notes  given  for  the  purchase  money.  Keith 
v.  Horner,  524 

Such  a  lien  is  not  assignable,  even  by  express  language;  the  lien  is  per- 
sonal, and  can  only  be  enforced  by  the  vendor.    Ibid,  524 

This  lien  would,  no  doubt,  pass,  on  the  death  of  the  vendor,  to  his  rep- 
resentatives;  but  it  is  not  the  subject  matter  of  sale  and  transfer  by 
contract.    Ibid,  524 

Effect  of  taking  security. 
The  vendor's  lien  for  the  unpaid  purchase  money  of  land  is  waived  by 
taking  a  note  with  security  for  such  purchase  money.    Burger  v.  Pot- 
ter, 66 

No  revivor  of. 
A  court  of  equity  cannot,  as  a  general  principle,  revive  a  vendor's  lien 
which  has  been  once  waived,  or  in  lieu  of  which  other  security  has 
been  taken.    Ibid,  66 

When  legal  title  has  not  been  conveyed. 

But  where  the  legal  title  has  not  been  conveyed,  on  a  bill  filed  by  the 
executors  and  heirs  of  the  vendor  to  carry  out  the  contract  of  their 
ancestor,  praying  that  the  unpaid  purchase  money  be  decreed  a  ven- 
dor's lien  upon  the  land,  although  a  note  with  security  has  been 
taken,  it  can  decree  the  legal  title  in  the  owner  of  the  equitable  title, 
on  his  paying  the  purchase  money  at  a  day  named;  and  on  failure 
to  make  the  payment,  a  sale  of  the  vendee's  interest  may  be  ordered, 
and  if  insufficient  to  satisfy  the  note,  an  execution  may  be  awarded 
for  the  residue.    Ibid,  66 


VERDICT. 

Correcting  form  of. 
Where,  in  assumpsit,  the  verdict  of  the  jury  was  returned  as  follows: 
'•*  We,  the  jurors,  find  for  the  plaintiff  $450,"  which  was,  by  the  court's 
direction,  and  by  the  consent  and  in  the  presence  of  the  jury,  put  in 
form  so  as  to  read:  "We,  the  jurors,  find  for  the  plaintiff,  and  assess 
the  damages  at  $450,"  it  was  held  that  there  was  no  error  in  putting 
the  verdict  in  form.    Osgood  v.  McConnell,  74 

Reconsideration  of  by  jury. 
A  circuit  court  has  the  right  and  power  to  permit  a  jury  to  retire,  after 
having  brought  in  a  verdict  in  all  respects  formal,  for  the  purpose  of 
correcting  an  error  in  computation,  or  for  the  purpose  of  reconsider- 
ing their  verdict.    Martin  v.  Morelock,  485 

When  final. 
A  verdict  is  not  considered  valid  and  final  until  pronounced  and  re- 
corded in  open  court.  Either  party  has  the  right  to  have  the  jury  ex- 
.  amined  by  the  poll,  before  the  verdict  is  recorded.  Before  it  is 
recorded,  they  may  vary  from  the  first  offer  of  their  verdict,  and  the 
verdict  which  is  recorded  will  stand.     Ibid,  485 
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Sealed  verdict*. 
And  there  is  no  difference  whether  the  verdict  is  brought  in  sealed,  or 
delivered  verbally  by  the  foreman.  A  direction  to  the  jury,  to  seal  up 
their  verdict  and  separate,  does  not  dispense  with  their  personal  at- 
tendance in  court  when  the  verdict  is  opened,  and  if  any  of  them  dis- 
sent, the  verdict  can  not  be  received.     Ibid,  485 

Bight  of  jury  to  ask  to  retire  and  reconsider  verdict. 

The  jury  have  an  undoubted  right  to  inform  the  court,  before  the  verdict 

is  recorded,  that  a  mistake  has  been  committed,  or  to  ask  generally 

that  they  may  be  permitted  to  retire  and  reconsider  their  verdict,  the 

one  agreed  upon  not  being  satisfactory  to  them.    Ibid,  485 

If  the  jury  do  not  ask  to  reconsider,  the  court  may,  of  its  own  motion, 
direct  them  to  retire  and  reconsider  the  verdict,  on  expressing  their 
dissatisfaction  with  the  one  to  which  they  may  have  ignorantly  or 
inadvertently  agreed.    Ibid,  485 

Vitiated  by  conversation  of  jurors  with  plaintiff's  attorney. 
After  a  trial,  it  was  agreed  that  any  verdict  the  jury  might  find  might  be 
sealed  by  them  and  delivered  to  the  officer,  and  the  jury  allowed  to 
separate,  which  they  did,  after  finding  for  the  plaintiff.  After  the 
verdict  had  been  delivered  to  the  officer,  plaintiff's  attorney  had  con- 
versations with  one  or  more  of  the  jury  on  the  subject  of  the  verdict, 
and  in  the  morning  when  the  same  was  read  in  court,  and  after  these 
conversations,  the  jury  signified  their  dissatisfaction  with  the  verdict, 
having,  as  they  alleged,  made  a  mistake  in  the  computation  of  the 
interest,  whereupon  the  court  instructed  them  to  retire  and  find 
another  verdict,  or  modify  the  one  found,  and  the  jury  thereupon 
found  another  and  larger  verdict  for  the  plaintiff:  Held,  that  what- 
ever the  nature  the  conversations  may  have  been,  which  was  not  con- 
sidered material,  they  amounted  to  such  misbehavior,  both  on  the 
part  of  counsel  and  the  jury,  as  to  vitiate  the  verdict.      Ibid,  485 


WARRANTY. 

Implied  as  to  skill,  etc. 
A  mechanic  or  other  workman  undertaking  to  construct  a  piece  of  work 
impliedly  warrants  that  it  shall  be  so  constructed  as  to  be  reasonably 
sufficient  for  the  purposes  for  which  it  is  intended.  There  is  an  im- 
plied warranty  or  undertaking  in  all  cases  that  the  person  so  acting 
is  reasonably  skillful  in  his  profession,  trade  or  calling;  and  that  he 
will  perform  his  engagements  in  his  calling  with  that  degree  of  skill. 
The  law  implies  in  all  contracts,  in  the  absence  of  an  express  agree- 
ment to  the  contrary,  that  materials  agreed  to  be  furnished  shall  be 
suitable  for  the  purpose,  and  that  labor  shall  be  performed  with  rea- 
sonable skill.    Springdale  Gem.  Ass.  v.  Smith,  252 

Where,  therefore,  a  brickmason  undertook  for  a  certain  sum  to  furnish 
materials  and  do  the  work  in  building  a  vault  according  to  certain 
plans  and  specifications,  and  the  vault,  before  acceptance  by  the  em- 
ployer, by  reason  of  defective  materials  or  unskillful  workmanship, 
fell  down  and  was  not  rebuilt  by  lum,  it  was  held,  that  he  was  not  en- 
titled  to  recover  for  labor  and  materials  furnished  by  him  in  its  con- 
struction.   Ibid,  252 

entitle,  voluntary  surrender  to  one  claiming  paramount  title. 

If  the  purchaser  of  land  from  devisees  thereof,  upon  the  foreclose  of  a 
prior  mortgage  thereon,  executed  by  the  testator,  to  which  suit  such 
purchaser  is  not  made  a  party,  voluntarily  surrenders  possession  of 
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the  premises  to  the  purchaser  at  the  foreclosure  sale,  the  decree  being 
void  as  to  him,  he  has  no  claim  for  damages  against  his  vendors  upon 
the  covenants  of  warranty  in  his  deed.    Ohling  v.  Luitjem,  23 

WITNESSES. 

Incompetency  on  ground  of  interest. 

The  true  test  of  the  interest  of  a  witness  consists  in  the  fact  that  he  will 

either  gain  or  lose  by  the  direct  legal  operation  and  effect  of  the 

judgment,  or  that  the  record  will  be  legal  evidence  for  or  against  him 

in  some  other  action.    New  Eng.  F.  &  M.  Ins.  Go.  v.  Wet-more,      221 

In  order  to  disqualify  him  he  must  have  some  certain,  legal  and  imme- 
diate interest  in  the  result  of  the  cause,  or  in  the  record.    Ibid,    221 

And  this  interest  must  exist  at  the  time  when  the  witness  is  offered  for 
examination,  or  when  his  deposition  is  taken.    Ibid,  221 

Where  a  policy  of  insurance  was  issued  to  a  mortgagee  upon  his  mort- 
gage interest,  and  subsequently  and  before  loss,  he  assigned  the  notes, 
mortgage  and  policy  to  third  parties,  who  sustained  loss  by  fire,  in 
an  action  upon  the  policy  in  tbe  name  of  the  assured  for  the  benefit 
of  such  assignees,  it  was  held,  that  one  of  said  assignees  who  had  an 
interest  at  the  time  of  the  loss,  but  who  had,  with  the  other  assignee  in 
compliance  with  a  condition  of  the  policy,  assigned  the  notes  and  mort- 
gage to  the  insurance  company,  and  who  had  also  assigned  his  inter- 
est in  the  policy  of  insurance,  was  a  competent  witness  for  the  plaintiff. 
Ibid,  221 

A  corporator  of  a  cemetery  corporation,  who  was  one  of  the  purchasers 
of  the  land  upon  which  the  cemetery  is  laid  out,  and  for  which  he 
has  given  his  note,  for  the  payment  of  which  he  is  still  liable,  he  and 
the  other  purchasers  to  be  reimbursed  their  outlay  from  the  proceeds 
of  lots  after  defraying  the  costs  of  improvements  and  other  expenses, 
and  who,  after  paying  for  the  grounds  and  improvements,  is  to  receive 
one-third  of  the  profits  arising  from  sales  of  the  lots,  is  interested  in 
the  event  of  a  suit  against  the  company  for  labor  and  materials  in 
building  a  vault  on  said  cemetery,  and  is  incompetent  as  a  witness  in 
its  behalf.    Springdale  Gem.  Ass.  v.  Smith,  252 

In  a  trial  of  the  right  of  property  levied  on  under  execution,  the  defend- 
ant in  execution  is  a  competent  witness  for  the  claimant  of  the  prop- 
erty.   James  v.  Stratton,  202 

But  in  such  case,  the  defendant  in  execution  is  incompetent  as  a  witness 
for  the  plaintiff  in  execution,  as  he  has  a  direct  interest  to  subject  the 
property  to  sale  on  the  execution.  Clifton  v.  Bogardus,  1  Scam.,  32 
and  Mfller  v.  Dobson.  1  Gilm.,  572,  adhered  to;  and  Gray  v.  Morey 
26  111.,  414,  distinguished,  in  that  the  witness  in  that  case  was  re 
leased;  and  qualified  so  far  as  it  held  the  witness  competent  on  gen 
eral  grounds.    Ibid,  202 

Objections  to  competency  of,  based  upon  testimony. 

Objections  that  incompetent  witnesses  are  permitted  to  testify  must  be 

based  upon  improper  testimony  admitted  to  the  prejudice  of  the 

party  complaining,  for  until  this  is  shown,  it  cannot  be  seen  that  he 

has  been  injured.    Shoudy  v.  School  Director*,  290 

Where,  therefore,  the  record  did  not  show  that  they  testified  to  any  ma- 
terial fact,  or  even  that  they  were  sworn  and  lestifled  at  all  on  the 
trial,  but  simply  that  they  were  offered  as  witnesses  and  objected  to, 
which  objection  was  overruled,  the  objection  was  held  unavailing. 
Ibid,  290 
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